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NXTRASIEL  HooPEB  et  al.^  Respondents,  v.  Chables  Mo- 
CuLLOCK  Bbegheb  et  al.^  Appellants. 

Oowrt  qf  Appeals,  March  6,  1888. 

See  7  N.  T.  St.  Bep.  406. 

L  AppeaL  JZeotyunienl.— An  order  of  the  general  term  denying  a  re* 
argument  is  not  reviewable  in  the  court  of  appeals. 

S.  Same,  Argument. — The  number  of  arguments  which  an  appeal  Is 
entitled  to  and  may  have,  is  in  the  discretion  of  the  court  where 
the  appeal  is  pending. 

8.  Sams,  Who  may  appeal. — ^A  party  in  whose  favor  a  Judgment  is 
entered  or  an  order  made,  cannot  be  aggrieved  by  it,  and  he  is^ 
therefore,  in  no  position  to  claim  the  right  of  appeal. 

4.  Same.  Diamiascd  df  appeal. — Questions  presented  on  appeal  to  the 
court  of  appeals,  whose  solution  depends  upon  the  consideration 
of  the  pleadings  and  the  proof,  should  be  discussed  upon  the  argu- 
ment of  the  appeal  when  reached  in  its  regular  order  upon  the 
calendar,  and  will  not  be  disposed  of  upon  a  motion  to  dismiss 
the  appeal  for  alleged  frivolousness. 

Motion  by  plaintiffs  to  dismiss  appeals  taken  by  the  de- 
fendants from  the  judgment  in  this  action,  entered  upon  an 
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Opinion  of  the  CJourt,  by  Gbat,  J. 


order  of  the  general  term  of  the  supreme  court  in  the  first 
judicial  department,  and  from  two  ordei-s  ol:  said  general 
term,  made  May,  13,  1887,  one  of  which  denied  a  motion 
for  reargument  of  the  appeal,  and  the  other  of  which  modi- 
fied a  previous  order  of  the  general  term  granting  costs 
against  the  defendants  and  making  the  costs  payable  out  of 
a  fund  in  the  hands  of  an  assignee,  one  of  the  defendants. 

Franklin  Bien^  for  respondent. 

Gray,  J. — The  order  of  the  general  term  denying  re- 
argument  is  not  reviewable  here.  The  number  of  argu- 
ments which  an  appeal  is  entitled  to  and  may  have,  is  in  the 
discretion  of  the  court  where  the  appeal  is  pending.  Fleisch- 
mann  v.  Stern,  90  N.  Y.  110. 

The  order  of  the  general  term  modifying  its  previous 
order  and  making  the  payment  of  costs  a  lien  upon  the 
funds  in  the  hand^  of  one  of  the  defendants  as  assignee, 
was  granted  upon  the  appellants'  own  motion.  Thereby 
they  obtained  the  precise  relief  they  had  made  application 
for.  A  party  in  whose  favor  a  judgment  is  entered  or  an 
order  made,  cannot  be  aggrieved  by  it  and  he  is  therefore 
in  no  position  to  claim  the  right  of  appeal. 

As  to  the  motion  to  dismiss  the  appeal  from  the  judg- 
ment as  frivolous,  it  should  be  denied.  The  action  was  in- 
stituted by  the  plaintiffs  as  judgment  creditors  to  set  aside 
an  assignment  made  by  the  defendants,  comprising  the  firm 
of  Charles  McCuUoch,  Beecher  &  Co.,  for  the  benefit  of  their 
creditors,  to  defendant  Bartlett  as  assignee.  The  court  at 
special  term  held  the  assignment  to  be  invalid  inasmuch  as 
the  instrument  was  signed  by  the  firm  name  and  it  did  not 
appear  that  the  act  of  the  partner  who  executed  it  under 
the  firm  name,  was  authorized  by,  assented  to,  or  acqui- 
esced in  by  the  other  parties.  The  judgment  of  the  special 
term  was  finally  affirmed  by  the  general  term  for  reasons 
stated  in  their  opinion.  From  that  judgment  an  appeal 
was  taken  to  this  court  and  is  now  pending. 
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The  judgment  in  question  is  final,  and  therefore  appeal- 
able. The  legal  questions  involved  are  the  validity  or  in- 
validity of  an  assignment  for  the  benefit  of  creditors  made 
and  executed  as  above  mentioned,  and  these  questions  are 
made  to  depend  upon  the  consideration  of  the  pleadings 
and  the  proofs.  Those  questions  should  be  discussed  upon 
the  argument  of  the  appeal  when  reached  in  its  regular 
order  upon  the  calendar.  To  dispose  of  such  questions  on 
a  motion  to  dismiss  for  alleged  frivolousness  is  to  dispense 
with  the  rules  prescribed  for  the  orderly  disposition  of 
appealed  causes. 

We  cannot  countenance  such  a  course,  and  thereby  open 
up  a  short  cut  for  the  resort  of  litigants  anxious  to  gain  an 
earlier  hearing  from  us  than  they  are  entitled  to  have  by 
the  rules. 

The  motion  to  dismiss  the  applicants'  appeals  from  the 
orders  of  the  general  term  is  granted,  and  the  motion  to 
dismiss  the  appellants'  appeal  from  the  judgment  herein  is 
denied ;  but  under  the  oircumstances  no  costs  are  awarded 
to  either  party. 

All  concur 
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Db  Witt   Hallenbbck,   Respondent,  v.  Chablbs  F» 

KiNDBED,  Appellant. 

C(mi  of  Appeals.  March  20, 1888. 
Affirming  same  oaee,  89  Hun,  652,  Mem. 

1.  Question  offwA, — ^Where  the  evidence  as  to  the  terms  of  an  alleged 

oral  agreement  is  conflicting,  the  refusal  of  the  referee  to  find  as 
requested  by  the  defendant,  is  not  an  error  of  law,  but  the  ques- 
tion is  one  of  fact. 

2.  Deed.     Cofw/nmni. — A  covenant  in  a  deed  to  fulfil  and  perform  all  the 

conditions  of  a  certain  specified  contract  to  be  performed  by  the 
grantor,  and  at  all  times  to  indemnify  said  grantor  against  the 
same,  is  not  a  mere  personal  one  to  indemnify  the  grantor,  and 
does  not  come  within  any  of  the  exceptions  to  the  general  rule 
laid  down  in  a  series  of  decisions  of  the  court  of  appeals. 

Appeal  from  a  judgment  of  the  general  term  of  the  su* 
preme  court,  affirming  a  judgment  in  favor  of  the  plaintiff^ 
entered  upon  the  report  of  a  referee. 

Action  by  an  assignee  of  claims  for  goods  sold  to  th& 
manager  of  a  hotel  and  for  money  loaned. 

The  action  was  based  upon  the  following  covenant  con* 
tained  in  a  deed  : 

This  conveyance  is  made  subject  to  a  contract  for  the  oc* 
cupancy  of  said  premises  made  by  the  said  Samuel  K.  Nester 
of  the  one  piart  and  John  E.  Allen,  of  Auburn,  N.  Y.  of  the 
other  part.  Reference  being  hereby  made  to  said  contract, 
and  the  said  party  of  the  second  part  to  this  conveyance  does 
hereby  assume  said  contract,  and  does  hereby  covenant 
and  agree  to  fulfil  and  perform  all  the  conditions  of  said 
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contract  to  be  performed  by  said  Nester,  and  at  all  time  to 
indemnify  said  Nester  against  the  same ;  and  said  party  of 
the  second  part  is  to  receive  all  the  benefits  of  said  con- 
tract which  otherwise  would  have  been  received  by  said 
Nester. 

B,enry  G.  Danforth^  for  appellant. 

D.  B.  Backenstose^   for  respondent. 

PegkhaH)  J. — The  facts  found  by  the  referee  are  suf- 
ficient  to  entitle  the  plaintiff  to  a  recovery,  and  there  is 
sufficient  evidence  to  sustain  them.  Unless  there  have 
been  errors  committed  on  the  trial  the  judgment  must  be 
affirmed.  The  counsel  for  the  defendant  insists  that  there 
were  such  errors,  and  among  them  he  claims  that  the 
referee  erred  in  refusing  to  find  that  the  terms  of  the  lease 
(which  defendant  assumed  in  his  deed)  between  Nester  and 
Allen,  as  stated  in  the  land  contract  between  Nester  and 
defendant,  were  binding  upon  the  parties  to  this  action. 
The  counsel  for  defendant  excepted  to  such  refusal,  and  he 
now  argues  that  such  terms  thus  stated  were  binding  upon 
the  parties  hereto,  and  that  the  defendant  was,  therefore, 
not  liable  to  the  plaintiff  because  Nester,  by  the  terms  of 
the  lease  as  stated  in  the  land  contract,  had  not  agreed  with 
Allen  to  furnish  any  capital  or  pay  any  of  the  expenses  of 
the  hotel,  and  the  defendant  had  only  assumed  the  lease  as 
its  terms  were  stated  in  the  said  land  contract. 

The  exception  taken  to  the  refusal  of  the  referee  to  find 
as  requested  is  claimed  to  be  fatal  to  the  plaintiff's  judg- 
ment. 

It  seems  to  us,  however,  that  the  question  in  this  case 
was  one  of  fact  and  not  of  law. 

Nester  and  defendant  had,  on  the  17th  day  of  April,  1884, 
entered  into  a  contract  for  the  sale  and  purchase  of  the 
hotel  property,  and  in  that  contract  this  language  is  used  : 
*^  It  is  further  agreed  and  understood  that  the  agreement 
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now  existing  between  the  said  Nester  and  John  £.  Allen, 
of  Auburn,  N.  Y.,  concerning  a  lease  of  said  hotel,  shall  be 
carried  out  for  the  term  of  one  year ;  the  terms  of  said  lease 
being  that  said  Allen  carries  on  the  said  hotel  and  divides 
profits,  the  said  Kindred  taking  the  place  of  the  said  Nester 
therein ;  the  said  Kindred  to  furnish  no  capital  for  carrying 
on  the  same.**  It  is  said  on  the  part  of  the  plaintiff  that 
the  last  clause  of  the  above  statement,  viz. :  *^  the  said 
Kindred  to  furnish  no  capital,*'  does  not  purport  to  be  a 
part  of  the  terms  of  the  lease  between  Nester  and  Allen. 

However  that  may  be,  it  would  seem  that  the  preceding 
statement  as  to  what  those  terms  were,  ^^  that  the  said 
Allen  carries  on  the  said  hotel  and  divides  profits,**  means 
the  same  thing,  that  Allen  is  to  furnish  the  capital,  for  how 
else  is  he  to  "  cany  it  on  ?  **  A  man  that  is  to  carry  on  a 
hotel  and  divide  the  profits  with  another,  would  be  sup- 
posed to  be  the  man  who  furnished  the  capital  or  procured 
it,  and  that  the  one  who  simply  took  a  portion  of  the 
profits  was  not  to  be  responsible  for  furnishing  any  portion 
of  the  capital.  Under  such  circumstances,  if  defendant 
had  taken  a  deed  in  pursuance  of  this  agreement,  and  had 
assumed  to  carry  out  the  lease  upon  the  terms  stated  in  the 
above  language,  it  would  be  at  the  least  very  doubtful  if 
there  were  any  liability  on  the  part  of  the  defendant  to 
furnish  any  capital,  even  though  the  agreement  between 
Nester  and  Allen  did  call  for  capital  from  Nester.  But  the 
evidence  shows  that  both  parties  to  the  agreement  for  the 
sale  and  purchase  of  this  hotel  property  were  unable  to  per- 
form, and  on  the  21st  of  July,  1884,  they  both  executed  a 
release  and  discharge  from  the  contract  and  restored  each 
other  "  to  their  rights  as  fully  and  completely  as  if  the 
same  had  never  been  executed."  This  release  was  delivered 
prior  to  the  delivery  of  the  deed  by  Nester  to  defendant  of 
the  property  in  question. 

After  the  discharge  there  was  no  renewal,  defendant 
says,  of  the  contract  between  Nester  and  himself,  and  the 
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agreement  under  which  he  received  the  deed  which  was 
delivered,  and  upon  the  assumption  clause  in  which  this 
action  rests,  defendant  says  was  a  new  agreement  and  on 
the  basis  of  new  terms.  What  those  terms  were  does  not 
appear,  but  defendant  says  there  were  no  further  state- 
ments by  Nester  to  him  in  regard  to  Allen's  occupancy  be- 
yond those  mentioned  or  incorporated  in  the  land  contract 
above  set  forth ;  and  the  claim  of  the  learned  counsel  for 
the  defendant  is  that  Nester  having  represented  what  the 
terms  of  the  lease  were,  he  could  not  be  heard  to  claim 
they  were  anything  different,  and  that  plaintiff  stands  in 
the  same  position.  That  might  be  true  if  the  evidence 
simply  showed  a  positive  representation  as  to  the  terms  of 
the  lease  and  an  assumption  of  the  deed  upon  the  basis  of 
its  truth  But  there  is  undisputed  evidence  that  the  con- 
tract for  the  purchase  of  the  land,  in  which  the  representa- 
tion is  contained,  was  wholly  discharged  and  a  new  con- 
tract, and  upon  new  terms,  entered  into,  and  there  is  no 
evidence  that  in  entering  upon  the  new  contract  or  in 
taking  the  deed  with  the  assumption  clause  therein,  the  de- 
fendant at  all  relied  upou  any  representation  as  to  the 
terms  of  the  lease,  which  was  contained  in  the  old  and 
abandoned  contract. 

Fuither  than  this,  although  the  defendant  said  he  had  no 
statements  from  Nester  in  regard  to  Allen's  occupancy  be- 
yond those  mentioned  or  incorporated  in  the  land  contract, 
yet  after  the  land  contract  had  been  extinguished  and  each 
party  to  it  had  been  released  therefrom,  and  pending  new 
negotiations  for  the  sale  and  purchase  of  the  land,  Nester 
says  that  defendant  asked  him  about  the  contract  he  had 
with  Allen,  and  that  he  told  defendant  it  was  the  same  as 
Allen,  had  for  the  Cayuga  Lake  hotel ;  that  he  (Nester)  had 
never  seen  the  contract,  but,  as  near  as  he  could  tell  him, 
the  basis  upon  which  lie  conducted  that  house  was  that 
Allen  was  to  take  it  and  carry  it  on  for  $1,000  a  year  and 
divide  profits  if  any;  that  he  did  not  exactly  understand 
what  that  contract  was. 
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The  contract  in  reference  to  the  Cayuga  Lake  hotel  was 
put  in  evidence,  and  by  its  terms  Allen  was  to  be  paid  $250 
per  month  for  taking  charge  of  and  conducting  the  hotel 
from  June  to  October  first,  and  all  the  expenses  of  the  hotel 
were  to  be  paid  by  the  other  party  to  the  contract,  and  the 
profits,  if  any,  after  paying  expenses,  were  to  be  divided 
between  the  contracting  parties.  Nester,  by  this  evidence, 
states  he  does  not  know  definitely  what  the  precise  terms 
of  the  contract  are,  but  states  facts  from  which  defendant 
can  inform  himself  as  to  the  terms,  and  he  thus  leaves  the 
matter  entirely  to  the  defendant. 

If  this  evidence  were  to  be  believed,  then  the  counsel  for 
defendant  could  hardly  maintain  that  the  statement  as  to 
the  terms  of  the  occupancy  by  Allen,  as  set  forth  in  the 
land  contract  should,  as  matter  of  law,  bind  both  parties, 
for  Nester  in  the  above  interview  gives  to  the  defendant  an 
entirely  different  statement  of  the  terms  of  the  occupancy 
by  Allen,  and  according  to  such  statement  Nester  was 
to  furnish  capital  to  Allen. 

What  effect  the  statement  of  the  terms  of  the  Allen  lease, 
as  set  out  in  the  land  contract  between  Nester  and  defend- 
ant, had  upon  the  mind  of  the  latter,  when  taken  in  con- 
nection with  the  above  evidence  of  Nester,  and  whether 
the  defendant  understood  when  he  took  this  deed  what  the 
real  terms  were,  and  whether  in  fact  he  was  in  any  degree 
misled  in  entering  into  the  second  contract  by  any  alleged 
misrepresentations  of  the  terms  of  the  Allen  lease,  were 
upon  the  whole  evidence  questions  of  fact,  and  hence  the 
referee  committed  no  error  of  law  in  refusing  to  find  as  re- 
quested. 

The  only  other  question  argued  was  whether  or  not  the 
covenant  contained  in  the  deed  was  a  mere  personal  one  to 
indemnify  the  grantor,  and  which  the  plaintiff  could  not 
take  the  benefit  of. 

That  it  was  a  contract  such  as  the  plaintiff  could  adopt 
and  take  the  benefit  of,  this  court  in  a  series  of  decisions 
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has  held,  and  the  covenant  does  not  come  within  any  of  the 
exceptions  to  the  general  rule  laid  down  in  such  decisions. 
See  Lawrence  v.  Fox  (20  N.  Y.  268),  Pardee  v.  Treat  (82 
N.  Y.  385),  Bowen  v.  Beck  (94  N.  Y.  86),  Schley  v.  Fryer 
<100  N.  Y.  71.) 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur,  except  Danfobth,  J.,  not  voting 


Thomas  Powell,  Appellant,  v.  The  New  York  Centrai* 
AND  Hudson  River  Railroad  Company,  Respondent. 

Court  of  Appeals,  March  20,  1888. 
Affirming  same  case,  38  Hun,  640,  MeoL 

1.  KegHgenoe.  Ckmtributory. — The  plaintiff,  in  an  action  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence,  is  bound  to 
establish  his  own  freedom  from  negligence  contributing  to  the 
accident  producing  the  injury  of  which  he  complains ;  and  if  he 
fails  to  do  so,  he  is  properly  nonsuited. 

%,  Same, — ^Where,  in  such  an  action,  the  plaintiff's  testimony  showed 
that  he  approached  the  railroad  crossing,  driving  at  the  rate  of 
about  ten  miles  an  hour,  that  a  strong  wind  was  blowing  and  it 
was  snowing  very  fast,  and  that  he  was  acquainted  with  the  cross- 
ing and  knew  that  trains  were  frequently  passing,  the  plaintiff  was 
chargeable  with  contributory  negligence. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  a  nonsuit 
granted  at  the  circuit. 

W.  T.  Dunmorey  for  appellant. 

J.  Thomas  Spriggs^  for  respondent. 

Per  Curiam. — The  plaintiff  was  bound  to  establish  his 
own  freedom  from  negligence  contributing  to  the  accident 
causing  the  injury  of    which   he    complains.     In  this  we 
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think  he  failed,  and  therefore  he  was  properly  nonsuited. 

According  to  his  own  evidence,  which  was  more  favorable 
to  him  than  the  evidence  of  the  other  witnesses,  he  ap- 
proached and  crossed  the  railroad  tracks  at  the  rate  of 
about  ten  miles  per  hour,  while  a  strong  wind  was  blowing 
from  the  west,  and  it  was  snowing  very  fast,  and  his  oppor- 
tunity to  see  and  hear  was  thus  considerably  interfered 
with.  He  knew  that  he  was  approaching  a  place  of  danger, 
and  that  trains  were  frequently  passing  at  that  place.  He 
should  have  driven  slowly  and  carefully,  watching  for  the 
approach  of  trains,  vigilantly  using  his  eyes  and  ears  to 
protect  himself  from  danger.  If  he  had  observed  these  pre- 
cautions, under  the  circumstances  dictated  by  ordinary 
prudence,  we  think  he  would  have  escaped  harm. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur,  except  Danfobth,  J.,  who  reads  for  reversalt 
and  Andrews,  J.,  concurs. 

Danforth,  J.  (dissenting). — I  cannot  concur  in  the  de- 
cision about  to  be  rendered  in  this  case.  The  question  is, 
was  there  any  evidence  which  should  have  been  submitted 
to  the  jury?  Labar  v.  Koplin,  4  N.  Y.  647;  Howell  v. 
Gould,  3  Keyes,  422 ;  Stubley  Case,  L.  R.  1  Ex.  15  j 
Ryder  v,  Wombwell,  L.  R.  4  Ex.  82  ;  Painton  v.  Northern 
Central  Railroad  Company,  83  N.  Y.  7.  That  the  plaint- 
iff was  struck  and  seriously  injured  by  the  defendant's 
locomotive,  at  a  crossing  of  the  Ilion  highway,  is  not  de- 
nied ;  that  the  locomotive  approached  from  the  west,  at  a 
speed  of  from  forty  to  fifty  miles  an  hour,  is  not  denied  ; 
that  the  defendant,  on  that  occasion,  in  no  particular  obeyed 
the  statute  as  to  giving  signals  of  its  approach,  is  denied. 
There  was,  then,  clear  and  criminal  negligence  on  the  part 
of  the  defendant's  servants.  Laws  of  1850,  chap.  140,  §  39  ; 
Penal  Code,  §  421.  Negligence  on  the  defendant's  part  was 
assumed  by  the  trial  judge  and  by  the  general  term.     Both 
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courts,  however,  were  of  opinion  that  the  plaintiff  was  him- 
self guilty  of  negligence  contributing  to  the  injury,  and  held 
the  defendant  harmless.  Was  there  any  evidence  fit  to  be 
considered,  upon  which  fair,  dispassionate  men,  having  no 
respect  of  persons,  indifferent  between  the  parties,  could  con- 
sistently, with  reason  and  justice,  arrive  at  a  different  con- 
clusion? If  tliere  be  such  evidence,  then  the  judgment  in 
this  case  violates  the  constitution,  which  secures  to  the  citi- 
zen the  right  of  trial  by  jury,  and  the  law  which  declares 
that  trials  of  fact  in  every  court  of  common  law  jurisdiction 
shall  be  held  by  jurors.  Bagley  v,  Bowe,  105  N.  Y.  179 ;  6 
N.  Y.  State  Rep.  842. 

The  claim  was  that  the  injury  occurred  "  without  any 
fault  or  negligence  of  the  plaintiff."  It  was  undoubtedly 
for  the  judge  to  see  if  any  matter  in  evidence  sustained  it. 
If  it  did,  the  plaintiffs  request  to  have  it  answered  by  the 
jury  should  have  been  granted.  His  right  to  take  their 
opinion  upon  it  was  as  comprehensive  as  the  issue,  and  the 
trial  court  eiTed  in  denying  his  application.  What  was 
proven  ? 

At  the  loeus  in  quo  the  railroad  of  four  tracks,  running 
east  and  west,  crossed  the  highway  nearly  at  right  angles. 
One  hundred  and  forty  feet  north  of  the  fourth,  or  north 
track  was  a  narrow  road,  called  the  turnpike,  to  Frankfort. 
It  was  intersected  by  the  Ilion  road.  The  plaintiff  was  a 
teamster  and  he  and  two  othera,  Williams  and  Hughes,  were 
at  the  time  engaged  in  drawing  stone  to  a  place  above  Ilion 
station,  he  with  a  pair  of  horses  and  a  bob  sleigh  and  they 
with  another  team.  They  were  all  returning  unloaded. 
They  came  from  the  east  along  the  Frankfort  turnpike,  and 
passing  the  station  turned  south  along  the  Ilion  road,  and 
there  faced  the  railroad.  At  this  point  the  view  toward  the 
west  and  along  the  tracks  was  obstructed  by  a  high  board 
fence,  a  two-story  house,  a  coal  tressel  and  pockets,  and  so 
far  as  appears  the  road  could  not  be  seen  by  a  traveler  except 
directly  in  front  until  he  came  to  a  point  twenty-two  feet 
north  of  the  fourth  track. 
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The  witness,  a  surveyor,  made  no  measurement,  and  did 
not  try  to  see,  *^but  thinks,^'  you  could  from  that  point  see 
a  quarter  of  a  mile  nearly,  in  a  clear  day,  and  ^^from  the 
centre  of  the  fourth  track  nearly  half  a  mile  in  a  clear  day /^ 
The  witnesses  agree  that  the  day  in  question  was  not  clear, 
but  very  stormy ;  it  was  snowing  and  blowing  hard  from 
the  west,'*  and  as  plaintiffs  course  was  at  first  west,  and  then 
southwesterly,  it  beat  directly  against  his  face.  He  says : 
"  As  I  looked  toward  the  west,  the  snow  blew  in  my  face  so 
that  it  almost  blinded  me."  ^^  As  I  approached  the  tracks  I 
looked  both  ways."  "  It  was  snowing  so  as  to  obstruct  the 
view."  As  to  this  there  is  not  only  the  plaintiffs  statement, 
but  from  others  a  concurrence  of  testimony.  The  plaintiff 
says  :  "  Before  driving  on  to  the  tracks,  I  listened,  and  looked 
both  ways."  "  I  heard  or  saw  nothing ;  no  bell  was  rung 
or  whistle  blown."  He  drove  on  the  tracks,  neither  see- 
ing nor  hearing  anything;  crossed  the  foui*th,  third  and 
seciind,  and  had  reached  the  south  or  first  track,  and  was 
partly  over  that,  when  the  rear  runner  of  his  sleigh  was 
struck  by  the  locomotive.  This  upon  his  direct  examina- 
tion. Asked  by  defendant's  counsel,  he  said :  "  There  were 
four  teams,  two  behind,  and  one  Mr.  Williams  ahead  of  me. 
The  snow  was  coming  from  the  west,  I  looked  while  I  was 
crossing  on  the  tracks ;  I  can't  say  whether  I  was  on  the  fii-st, 
second,  third  or  fourth  track,  when  I  looked.  I  kept  looking 
all  the  time."  "  I  was  coming  over  on  a  slow  trot,  at  the  rate 
of  about  ten  miles  an  hour ;  when  I  was  on  the  track,  I  was 
coming  at  the  same  gate ;  I  did  not  whip  up  my  horses  when 
I  was  crossing ;  did  not  have  a  whip  in  my  hand."  On 
further  examination,  he  says :  "  I  looked  up  towards  the  west 
as  I  got  to  the  track ;  I  guess  I  was  about  ten  feet  from  the 
north  track,  when  I  looked  both  east  and  west ;  I  then 
drove  on  to  the  track ;  I  kept  looking  both  ways  after  I  drove 
on  to  defendant's  tracks ;  I  could  not  see  to  exceed  ten  rods, 
on  account  of  the  storm ;  it  was  snowing  very  hard ;  my  eye- 
sight is  good ;  my  hearing  is  good," 
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Again,  cross-examined;  he  says :  "  I  am  forty-five  years 
of  age ;  I  looked  for  the  train  when  I  got  in  sight  of  the 
track ;  I  was  then  about  ten  rods  from  the  track ;  I  kept  lis- 
tening and  looking  as  I  drove  along :  when  I  got  to  the  track 
I  looked  east  and  west  for  the  train ;  I  kept  looking  for  the 
train  ;  I  looked  for  it  when  I  drove  on  to  defendant's  north 
track  ;  I  could  not  see  the  train  then ;  Mr.  Dunmore  asked 
me  where  I  was  when  I  looked  ;  I  told  him  I  kept  looking 
all  the  time ;  I  can't  tell  why  I  told  Dunmore  I  was  ten  feet 
from  the  track  when  I  looked,  and  then  told  you  I  was  ten 
rods  from  the  track  when  I  looked." 

Upon  this  testimony,  how  did  the  case  stand  ?  The  de- 
fendant was  running  its  train  at  the  rate  of  seventy-three 
feet  in  a  second  toward  and  across  the  highway,  and  in  the 
midst  of  a  storm  of  wind  and  snow,  without  bell  or  whistle, 
the  snow  covering  and  in  effect  padding  the  rails,  prevented 
any  audible  vibration  from  the  moving  train,  and  screened 
the  train  itself  from  observation ;  the  plaintiff  could  not  see ; 
there  was  nothing  to  hear.  In  judging  his  conduct  all  these 
circumstances  are  to  be  considered.  If  he  saw  no  train,  the 
omission  of  signals  was  an  assurance  by  the  defendant  that 
none  was  approaching  within  a  quarter  of  a  mile  of  the 
crossing.  His  eyes  were  filled,  and  their  vision  obscured, 
by  snow,  intervening  between  him  and  the  coming  train. 
What  did  the  plaintiff  do  that  the  most  prudent  peraon  would 
have  omitted  ?  What  did  he  omit  which  the  most  prudent 
person  would  have  done  ?  He  had  a  lively  consciousness 
of  the  existence  of  the  tracks,  the  danger  they  implied,  and 
his  duty  to  avoid  that  danger.  As  he  approached  the  track, 
he  looked  and  listened ;  he  looked  both  ways ;  he  saw  noth* 
ing,  nor  did  he  hear  anything.  While  actually  crossing  the 
tracks  he  did  the  same  thing ;  he  looked  and  listened.  If 
the  plaintiff  tells  the  truth,  he  was  vigilant. 

It  is  said  by  the  court  below  that  when  the  plaintiff  was  at 
the  north  track,  the  train  was  at  a  point  293  feet  from  the 
crossing,  in  plain  sight,  *^  except  for  the  storm  ;  "  and  again 
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it  is  said,  "  making  all  possible  allowances  for  errors  in  the 
estimation  of  the  speed  of  the  train  and  team,  the  train  must 
have  been  in  plain  sight  and  hearing  of  the  plaintiff  when 
he  was  at  the  north  track,  unless  his  vision  and  hearing 
were  obstructed  by  the  storm  then  prevailing." 

I  find  no  foundation  for  an  opinion  that  at  the  time  men- 
tioned the  train  was  within  "  the  hearing  of  the  plaintiff," 
but  quite  otherwise.  No  signal  was  given.  But  even  in  the 
view  presented  by  the  trial  judge,  the  existence  of  the  storm 
and  its  atmospheric  effect  upon  radiation  and  refraction,  its 
influence  in  impeding  sight  becomes  very  important. 

Who  is  to  say  that  the  effect  of  the  storm  was  not  that 
suggested  by  the  court,  to  shut  the  train  out  of  sight  and 
hearing,  if  otherwise  it  might  have  been  heard?  What 
formula  of  law  will  settle  that  question  ?  Both  the  wind 
and  the  train  were  from  the  west.  A  storm,  not  of  wind 
only,  but  of  snow  prevailed,  '*  a  blinding  storm  of  snow," 
the  plaintiff  and  othera  say,  obscuring  his  vision,  and  cer- 
tainly filling  the  air  between  him  and  the  locomotive.  No 
one  disputes  the  factor  the  consequence.  There  is  no  con- 
tradictory evidence  as  to  the  force  of  the  wind  or  the  density 
of  the  snow.  The  expressions,  of  the  plaintiff,  above  set  out, 
are  corroborated  by  every  witness  examined  on  the  subject. 
Williams  says  "  it  was  snowing  and  blowing  so  as  to  inter- 
cept the  view."  Newell  says  it  was  a  very  stormy  day ;  it 
snowed  and  blowe4  very  hard ;  could  see  but  a  short  dis- 
tance on  account  of  the  storm,  Cronk  says,  "  it  was  a  very 
stormy  day,  and  snowing  hard :  a  person  could  not  see  a 
great  distance  on  account  of  the  storm."  He  was  with  his 
team  behind  the  plaintiff,  looking  for  the  train  and  did  not 
see  it  until  it  had  passed  the  crossing  and  was  opposite  the 
freight  station.  There  is  not  a  word  of  evidence  to  change 
or  vary  these  expressions  as  to  the  storm  and  its  operation. 
Indeed  it  is  all  assumed  to  be  true.     What  is  the  answer  ? 

The  only  argument  now  presented  to  sustain  the  decision 
of  the  court  below  seems  to  be  found  upon  the  rate  of  speed 


POWELL  V.  N.  Y.  C.  &  H.  R.  R,  R.  CO.  16 


Dissenting  opinion,  by  Danfobth,  J. 


at  which  the  plaintiff  drove  upon  the  track,  and  the  con- 
clusion is  reached  as  an  absolute  matter  of  law,  that  the 
plaintiff  failed  to  exercise  that  care  required  of  the  traveler 
when  the  highway  over  which  he  seeks  to  pass  is  interaeeted 
by  a  railway.  Men  may  differ  as  to  whetlier  a  traveler  at 
such  a  crossing  should  hurry  over  a  track  or  go  slow  over 
it,  or  even  take  time  to  pause.  It  has  never  been  defined 
s&  matter  of  law,  but  bearing  upon  it  are  the  observations 
of  FoLGEB,  Ch.  J.,  in  AldopK%  Case  (76  N.  Y.  685),  declar- 
ing with  some  precision  the  duty  of  the  traveler  who,  he 
says,  being  at  the  crossing,  must  take  care  that  he  does  not 
get  in  the  way  of  a  coming  ti*ain,  firat  having  looked  and 
listened.  ^^  He  may  not  stop  on  it,  if  a  stoppage  may  be  pos- 
sibly avoided.  He  may  not  waste  time  in  crossing.  He 
must  be  as  sure  as  he  may  be  from  sight  and  hearing  that 
it  is  prudent  to  cross  at  that  moment,  and  then  he  must 
hasten  over."  It  would  seem  to  follow  that  no  particular 
rate  of  speed  can  be  prescribed,  or  the  diiver  be  limited  to 
Any.  He  is  in  each  case  simply  bound  to  use  proper  care 
and  prudence  to  avoid  injuring  others  or  causing  injury  to 
himself  from  approaching  vehicles  on  the  street,  or  approach- 
ing trains  toward  and  over  the  street  crossing.  One  must 
get  over  and  if  the  track  is  clear,  it  would  seem  that  the 
sooner  this  was  done  the  more  prudent  the  driver  ;  but  that, 
no  doubt,  depends  upon  all  of  the  circumstances  of  the  case. 
The  evidence  shows  that  at  this  point  trains  passed  "  every 
fifteen  minutes."  Defendant's  counsel  says  "  the  plaintiff 
knew  that  fact."  We  have  the  other  fact  that  the  bell  did 
not  ring,  nor  the  whistle  sound.  The  object  of  the  legisla- 
ture in  requiring  one  or  the  other  was  that  the  approach  of 
the  engine  should  be  announced  and  the  traveler  have  notice. 
If  either  had  sounded,  the  plaintiff  might  have  stopped 
until  the  train  passed.  It  did  not  sound ;  no  train  was  in 
sight.  Under  such  circumstances,  with  a  knowledge  of  the 
frequent  trains,  and  the  assurance  that  none  was  at  the  mo- 
ment coming,  the  natural  impulse  might  be  to  go  forward 
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and  improve  the  interval  of  safety.  It  is,  however,  contend- 
ed that  ^^  the  speed  at  which  the  plaintiff  drove  upon  and 
over  the  track  was  clear  negligence,"  negligence  in  law.  I 
recall  the  evidence,  therefore,  upon  that  point.  In  giving 
an  account  of  the  matter  the  plaintiff  simply  said :  ^^  I  was 
driving  at  a  slow  trot."  When  cross-examined  he  is  re- 
ported to  have  said :  ^^  I  was  coming  over  at  a  slow  trot,  at 
the  rate  of  about  ten  miles  an  hour."  The  question  is  not 
given  and  how  much  of  the  answer  was  an  echo  to  the  ques- 
tion and  at  its  suggestion,  we  do  not  know.  But  how  fast 
was  he  going  ?  On  both  examinations  he  says,  ^^  on  a  slow 
trot,"  and  taking  it  as  we  must  from  the  record  without  ex- 
planation, he  does  on  the  cross-examination  say  also,  ^^  at 
the  rate  of  about  ten  miles  an  hour."  This  is  upon  its  face 
inexact  and  merely  an  approximate  statement,  and  when 
coupled  with  his  statement  also  drawn  out  on  cross-examina- 
tion, that  *'*'  he  did  not  whip  up  his  horses ;  did  not  have  a 
whip  in  his  hand,"  we  can  see  that  they  were  probably  going 
at  a  natural,  certainly  not  a  forced  gait,  and  in  connection 
with  the  statement  they  were  going  "  slow  "  the  jury  might 
infer  that  a  team  of  horses  used  for  drawing  stone,  and  then 
returning  after  that  work,  were  not  likely  to  be  moving  at 
the  pace  named.  To  say  that  he  was  going  "  about  ten 
miles  an  hour,"  was  to  utter  a  guess  or  surmise,  an  estimate 
merely,  and  even  then  qualified  by  a  word  which  itself  sig- 
nifies merely  an  indeterminate  opinion.  It  was  therefore  a 
question  :  1st,  as  to  how  fast  he  was,  in  fact,  going ;  and, 
2d,  whether  the  speed  so  ascertained  was  or  was  not  prudent, 
under  the  circumstances,  as  those  circumstances  either  were 
or  ought  to  have  been  known  to  him.  To  say  that  the  speed 
was  excessive  there  must  be  proof  of  what  the  speed  was, 
and  also  that  the  particular  rate  so  proven  was  excessive, 
and  both  of  these  matters  were  necessarily  for  the  jury. 

In  Steves  Case  (18  N.  Y.  422),  that  the  approaching 
traveler  went  slow,  did  not  increase  his  speed,  was  a  spe- 
cies of  conduct  dwelt  upon  as  indicating  negligence.     In  the 
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Stackus  Case  (79  N.  Y.  464),  the  team  was  going  at  the  rate 
"  of  about  six  miles  an  hour."  A  nonsuit  granted  by  the 
trial  court  was  set  aside.  But  however  determined,  the 
answer  bore  only  on  the  question  whether  the  plaintiff  ex- 
ercised reasonable  care  and  prudence  to  avoid  a  collision, 
and  we  should  not  screen  the  defendant  by  taking  the  loose 
expression  of  the  plaintiff,  and  holding  him  as  to  an  exact 
statement  of  an  extreme  rate  of  travel.  Nor  should  his 
haste,  if  haste  there  were,  to  avoid  a  danger  which  although 
not  seen,  was  at  some  time  to  be  expected,  be  dignified  into 
a  legal  premise,  and  distorted  into  unmitigated  and  culpa^ 
ble  carelessness.  It  might  or  might  not  permit  such  an 
inference.     It  does  not  demonstrate  it. 

It  might  be  found  that  there  was  no  bell  or  whistle  ;  no 
train  seen  or  heard  by  him ;  but  trains  running  frequently ; 
nothing,  therefore,  for  him  to  do  but  "  hasten  "  to  get  over 
as  soon  as  possible.  But  what  is  reasonable  care  on  the  part 
of  a  traveler  approaching  a  railroad  track  ?  It  is  held  that 
it  cannot  be  said  as  matter  of  law  that  one  traveling  in  a 
covered  carriage  must  let  the  top  down  that  a  better  view 
may  be  obtained.  Stackus  v.  Same  (%uprd).  Nor  need  he 
leave  the  carriage  and  go  to  the  crossing  (Davis*  Case,  47 
N.  Y.  402 ;  Dolan  v.  Delaware  and  Hudson  Canal  Company, 
71  id.  285),  nor  stop  his  wagon  before  passing  upon  the 
track.  Kellogg  v.  Same,  79  N.  Y.  78.  These  decisions  go 
upon  the  ground  that  such  circumstances  would  indicate 
a  degree  of  care  not  common  even  to  very  prudent 
persons  (Davis'  Case,  supra)^  and  as  we  have  repeatedly 
said,  such  a  traveler  is  not  bound  to  the  greatest  diligence 
which  he  could  have  exercised  in  that  way.  Kellogg's. 
Case  (mpra).  But  what  precautions  he  should  observe 
applicable  to  all  situations  the  court  has  not  said;  it  is 
settled,  however,  that  the  traveler  exercises  the  ordinary 
care  required  of  him  when  he  makes  a  "  vigilant  use  of  the 
eyes  in  looking,   and  of  the  ears  in  listening,"  to  ascertain 

whether  there  is  a  train  approaching,  and  finding  none,  he 
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must  then  "  hasten  over."  Adolph's  Case  (jupra).  That 
the  plaintiff  did  so  the  testimony  on  his  part  completely 
establishes.  It  certainly  cannot  be  said  that  the  condition 
of  the  weather  was  immaterial,  nor  that  the  existence  of  the 
storm  was  not  a  fact  to  be  considered  in  estimating  the 
plaintiff's   conduct,  and  might  fairly  guide  the  verdict. 

A  similar  circumstance  was  present  and  giving  control- 
ling influence  in  Hackford  v.  N.  Y.  C.  and  H.  R.  R.  R.  Co. 
(43  How.  Pr.  Rep.  222),  where  a  nonsuit  was  set  aside  and, 
after  a  new  trial,  a  verdict  for  the  plaintiff  sustained  at 
general  term  and  in  this  court  (53  N.  Y.  654). 

In  Hart  v.  Erie  Railway  Co.  (3  Alb.  L.  J.  312),  decided 
by  this  court  in  1870,  importance  was  attached  to  the  fact 
that  at  the  time  in  question  a  strong  wind  prevailed,  which 
raised  a  cloud  of  dust,  and  so  affected  the  plaintiff's  sight. 
So  in  substance  in  Sherry's  Case  (104  N.  Y.  652 ;  5  N.  Y. 
State  Rep.  574). 

It  is  at  le&st  plain  there  is  not  conclusive  evidence  that 
the  plaintiff  did  not  use  his  eyes  by  looking  as  far  as  he 
could  up  and  down  the  track,  or  that  he  failed  to  use  his 
ears,  because  he  did  not  detect  the  approach  of  a  train  when 
no  signals  were  given.  On  the  other  hand  it  is  apparent  as 
the  case  now  stands,  that  the  operations  of  nature  made  his 
sight  ineffectual,  and  the  criminal  negligence  of  the  defend- 
ant rendered  his  sense  of  hearing  of  no  avail,  and  deprived 
him  of  the  protection  which  those  signals  were  intended  to 
afford.     People  v.  N.  Y.  C.  R.  R.  Co.,  13  N.  Y.  81. 

It  was  the  duty  of  the  plaintiff  to  use  his  eyes,  for  the 
same  reason  that  it  is  the  duty  of  a  railway  to  adequately 
light  its  engines  at  night  that  its  servants  may  be  enabled  to 
see  obstructions  at  as  great  a  distance  as  possible ;  but  when 
the  headlight  of  a  locomotive  became  so  obscured  by  a 
driving  mist  that  an  obstruction  was  not  seen  and  a  collis- 
ion occurred,  the  defendant  was  held  not  liable,  because 
not  responsible  for  the  operation  of  natural  causes  upon  its 
appliances.     L.  and  N.  R.  R.  v.  Melton,  2  Lea  (Tenn.  Rep.), 
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262.  The  eye  is  the  light  of  the  body,  and  the  same  rule 
must  shield  the  plaintiff  if  his  failure  to  see  can  be  attrib- 
uted to  the  snow  filling  his  eyes  and  obscuring  his  sight. 

These  circumstances,  with  the  known  frequency  of  trains, 
bear  very  directly  upon  the  question  whether  the  speed 
actually  attained  by  the  plaintiff  in  crossing  a  dangerous 
locality  exceeds  that  which  a  man  of  ordinary  care  and  pru- 
dence would  have  indulged  in  on  the  occasion  in  question. 
It  involves  more  or  less  of  conjecture.  It  is  a  question  con- 
cerning which  men  may  differ,  and  it  is  difficult  for  me  to 
conceive  of  a  case  more  appropriate  for  the  consideration 
of  the  jury  than  the  one  disclosed  by  the  record  before  us. 
Bernhard  v.  The  R.  and  S.  R.  R.  Co.,  1  Abb.  Ct.  App. 
181 ;  Weber's  Case,  58  N.  Y.  451 ;  Hart  v.  Bridge  Co.,  80 
id.  622;  Stackus  v.  N.  Y.  C.  R.  R.  Co.  (jmprd) ;  Massoth's 
Case,  64  id.  529 ;  Greany's  Case,  101  id.  419. 

I  think  the  trial  judge  erred  in  taking  the  case  from 
them,  and  that  the  plaintiff  is  therefore  entitled  to  a  new 
triaL 


Andrews,  J.,  ooncurs. 


The  People  of  the  State  of  New  Yobk,  Respondent,  i^. 

Richard  Warrek,  Appellant. 

Cowri  ofAppeaJls,  March  20, 18S8. 
Affirming  same  case,  41  Hun,  644,  Mem. 

OrtmkMLl  law.  JMidment. — ^Where,  on  presentation  of  a  charge  for  as- 
eault  and  battery  during  the  lifetime  of  the  assaulted  person,  the 
grand  jury  failed  to  find  an  indictment,  it  is  not  necessary  to  obtain 
leave  of  the  court,  under  section  270  of  the  Oode  of  Griminal  Pro- 
cedure, before  submitting  to  the  grand  Jury  a  complaint  charging 
the  defendant,  after  the  death  of  the  injured  person,  with  the  crime 
of  manslaughter  in  the  second  degree  for  the  same  assault,  and 
an  indictment  based  thereon  will  be  sustained. 
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Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  entered  upon  an  order  affirming  a  judg- 
ment of  conviction,  and  denying  a  motion  for  a  new  triaL 

Martin  J.  Keogh^  for  appellant. 

Nelson  E,  Baker^  district  attorney,  for  respondent. 

RuGEB,  Ch.  J. — The  defendant  was  indicted  of  the  crime 
of  manslaughter  in  the  second  degree  in  having  caused  the 
death  of  John  Dillon  by  striking  him  a  blow  on  the  head 
with  a  stone  held  in  his  hand. 

The  assault  was  alleged  to  have  been  committed  at  the 
town  of  Mamaroneck,  in  Westchester  county,  on  the  13th 
day  of  December,  1883,  and  resulted  in  the  death  of  Dillon 
on  the  5th  day  of  January,  1884.  Upon  the  trial  of  the 
indictment  the  defendant  was  found  guilty  of  the  charge 
alleged  against  him  and  the  judgment  entered  upon  the  ver- 
dict has  been  affirmed  by  the  general  term  upon  an  appeal 
thereto. 

No  question  is  raised  in  this  court  but  that  the  verdict 
was  fully  supported  by  the  evidence;  but  a  reversal  is 
sought  on  the  ground  that  certain  exceptions  taken  to  the 
rulings  of  the  trial  court  are  alleged  to  be  well  founded. 
The  case  contains  quite  a  number  of  exceptions,  but,  except 
in  a  single  instance,  we  do  not  consider  any  of  them  impor* 
tant  or  material,  or  worthy  of  serious  consideration,  and 
cannot  doubt  but  that  the  verdict  of  the  jury  would  have 
been  the  same  whatever  disposition  had  been  made  of  these 
objections. 

The  evidence  tended  to  establish  the  fact  that  Dillon  kept 
a  tavern  or  saloon  in  Mamaroneck,  and  prior  to  the  13th 
day  of  December,  had  several  times,  on  account  of  his 
alleged  quarrelsome  disposition,  forbidden  the  defendant 
from  entering  his  house.     On  the  night  in  question  the 

■ 

defendant  with  two  companions,  was  seen  going  towards 
Dillon's  tavern  between  ten  and  eleven  o'clock  in  the  even- 
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ing,  and  was  heard  to  say  '^  we  will  go  down  the  street  and 
clean  out  that  Jew  son  of  a  bitch/' 

Soon  thereafter  he  entered  the  tavern  with  his  two  com- 
panions, and  as  testified  to  by  several  witnesses,  having  a 
stone  in  his  hand.  He  advanced  to  the  bar  and  asked  for 
drinks.  Before  getting  them  the  defendant  was  observed 
by  the  deceased,  who  approached  him  and  told  him  he  must 
get  out  as  he  had  been  forbidden  the  house.  The  defendant 
expostulated  and  declined  to  leave,  whereupon  the  deceased 
obtaining  possession  of  a  small  stick  or  club  and  advancing 
toward  the  defendant,  insisted  that  he  should  leave  the 
house ;  the  defendant  then  backed  slowly  to  the  door,  fol- 
lowed by  the  deceased,  and  went  out,  but  kept  his  foot  in 
such  a  position  that  the  door  could  not  be  closed ;  thereupon 
the  defendant  thrust  his  right  arm  through  the  opening  in 
the  door  and  striking  the  deceased  a  blow  on  the  head  felled 
him  to  the  floor.  The  deceased  soon  got  up,  bleeding  from 
his  wound,  and  followed  the  defendant  into  the  street  where 
there  was  a  brief  continuation  of  tl^e  affray.  Immediately 
after  the  blow  a  stone  covered  with  blood  was  found  just 
inside  the  door  upon  the  floor.  The  deceased  made  com- 
plaints about  pains  in  his  head  for  several  weeks  after  this, 
but  suffered  no  serious  inconvenience  therefrom  until  the 
first  of  January  thereafter,  when  he  sought  medical  assist- 
ance. He  lingered  along  to  the  time  of  his  death  on  the 
fifth,  after  which  an  autopsy  was  taken  and  it  was  deter- 
mined that  death  was  caused  by  an  abscess  consequent  upon 
a  fracture  of  the  skull  produced  by  the  blow  referred  to. 

The  cause  of  the  death  was  not  disputed  on  the  trial,  but 
.  the  issue  was  whether  the  defendant  did  strike  the  deceased 
as  alleged,  and  if  he  did,  whether  it  was  done  in  self-defense. 
Upon  these  questions,  evidence  was  given  on  behalf  of  the 
defendant  conflicting  with  the  version  given  by  the  people's 
witnesses,  but  the  verdict  was  against  the  defendant,  and, 
as  we  think,  is  fully  sustained  by  the  evidence. 

The  defendant  takes  the  objection  under  section  270,  of 
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the  Code  of  Criminal  Procedure,  that  the  indictment  cannot 
be  sustained  because  it  was  found  by  the  grand  jury  with- 
out leave  of  the  court  first  obtained  after  a  failure  of  a 
previous  jury  to  find  an  indictment  for  the  same  assault. 

The  defect  in  this  point  is  that  the  first  presentation  to  tlie 
grand  jury  was  made  during  the  lifetime  of  John  Dillon, 
and  upon  a  charge  of  assault  and  battery,  constituting  a 
different  offense  from  that  here  involved.  The  present  in- 
dictment was  found  after  his  death  and  for  the  offense  of 
manslaughter,  which  crime  did  not  become  complete  until 
January  6th,  1884,  by  the  death  of  Dillon.  There  could 
not,  therefore,  have  been  a  presentation  to  thegrand  jury  of 
a  complaint  for  this  crime  prior  to  January  fifth.  A  con- 
viction even  of  the  offense  of  assault  and  battery  would  have 
been  no  bar  to  a  prosecution  for  the  graver  crime  subsequently 
developed.  Burns  v.  The  People,  1  Parker  Crim.  Rep.  182; 
People  V,  Saunders,  4  id,  196 ;  People  v.  McCloskey,  5  id.  67. 

The  case  was  submitted  under  a  charge  to  which  no  valid 
exception  was  taken,  apd  which  presented  to  the  jury  every 
material  consideration  of  law  which  it  was  important  for 
them  to  know.  Several  exceptions  were  taken  to  the  charge, 
which,  in  the  respects  mentioned,  was  generally  modified 
and  explained  and  not  afterwards  excepted  to  ;  and  several 
requests  to  charge  were  made  which  were  complied  with  by 
the  court,  and  therefore  afforded  no  ground  for  exception. 

Among  the  exceptions  which  were  in  form  properly  taken, 
we  have  been  unable  to  discover  a  single  one  which  is  of 
sufficient  materiality  to  require  particular  discussion. 

We  are  therefore  of  the  opinion  that  the  judgment  should 
be  affirmed. 

All  concur. 
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The  New  Jebsey  Steamboat  Company,  Appellant,  v. 
The  Mayor,  etc.,  of  The  City  of  New  York,  Re- 
spoudeut. 

Court  of  Appeals,  March  20,  1888. 

Affirming  same  case,  39  Hun,  657,  Mem. 

1.  Evidence,     General  objection, — A  general  objection  to  a  question  will 

not  entitle  the  party  making  it  to  raise  on  appeal  the  question  of 
the  competency  of  the  witness,  or  the  form  of  the  question. 

2.  Same. — An  objection,  too  general  to  disclose  to  the  Judge  any  defect 

in  the  question,  if  there  is  any,  is  worthless  on  appeal. 

3.  Same,      Inadmissible. — A  question   is  clearly  inadmissible  in  sub- 

stance, which  submits  the  whole  case  to  a  witness,  whose  testimony 
exhibits  neither  knowledge  nor  information  on  the  subject. 

4.  Same.     Reopening  case. — The  admissibility  of  a  question,  which  re« 

opens  the  case,  is  a  matter  resting  within  the  discretion  of  the 
trial  judge. 

5.  Question  of  fact. — Where  the  testimony  is  in  conflict,  and  the  result 

of  the  Jury  is  satisfactory  to  the  trial  Judge  and  to  the  general 
term,  a  review  of  the  conclusion  of  the  Jury  by  the  court  of  appeals 
will  take  the  latter  court  away  from  the  limitations  which  the 
constitution  and  laws  have  fixed  for  its  Jurisdiction. 

6.  Trial,     Charge.    It  is  not  error  for  the  court  to  refuse  to  charge  a 

request,  whose  terms  involve  questions  of  fact  and  not  of  law. 

Action  brought  by  plaintiff,  as  the  owner  and  occupant 
of  Pier  41,  North  River,  in  the  city  of  New  York,  to  recover 
damages  for  injuries  to  said  pier  alleged  to  have  been 
caused  by  the  scows  and  boats  of  the  street  cleaning  de- 
partment. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  entered  upon  an  order,  affirming  a  judgment  entered 
upon  a  verdict,  and  denying  a  motion  to  set  aside  the  verdict 
and  grant  a  new  trial. 
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TT.  P.  Prentice^  for  appellant. 
D.  J.  Dean^  for  respondents. 

Danfoeth.  J. — The  pleadings  presented  a  question  of 
fact  as  to  whether  the  plaintiffs  pier  was  injured  by  the 
negligence  of  the  defendant's  servants,  or  whether  the 
damages  sustained  by  it  from  the  condition  of  the  pier  was 
owing  to  the  plaintiffs  neglect  and  omission  to  care  for  it 
The  verdict  in  favor  of  the  defendant  is  conclusive  unless 
there  was  error  in  the  conduct  of  the  trial,  or  in  the  charge 
under  which  they  received  the  question  from  the  trial 
judge.    Many  errors  are  suggested  by  the  appellant : 

First  Exceptions  to  evidence  ;  the  management  and  con- 
duct of  the  defendant's  boats  and  the  street  cleanincr  de- 
partment  bad  been  called  in  question  by  the  plaintiff,  and 
the  defendant's  witness,  after  showing  his  familiarity  with 
the  lociis  in  quo  and  the  boats  referred  to,  was  asked,  "  was 
the  slip  wide  enough  for  the  scow  to  get  much  force 
in  going  on  the  other  side?"  Plaintiffs  counsel  said, 
**  objected  to,"  and  the  witness  answered,  "  no ;  the  men 
had  to  haul  the  scow  under  the  dump ;  it  would  not  have 
headway  enough."  It  is  now  argued  by  the  plaintiff  that 
the  witness  was  not  qualified  to  speak  as  an  expert,  and 
that  the  question  "  is  objectionable  in  form."  The  objec- 
tion was  too  general  to  raise  these  questions.  Dillon, 
called  for  the  defendants,  testified  to  the  condition  of  the 
dock  as  exhibited  in  his  use  of  it,  saying,  "  ever  since  I 
went  up  to  that  dock  we  generally  made  our  line  fast  to 
that  dock  to  pull  out  our  boats,  and  in  some  cases  the  line 
would  give  way,  the  pieces  would  break,  the  part  that  we 
would  make  it  fast  to,  it  was  so  bad,  so  rotten ; "  on  the 
cross-examination,  said,  "  the  pieces  I  refer  to  is  a  spile  ;  " 
and  on  re-direct  examination,  was  asked,  "how  long  did 
you  notice  this  rotten  condition  of  the  Albany  pier ;  had 
you  noticed   the  rotten   condition  ? "      Plaintiff's   counsel 
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:8i|id,  ^^  objected  to,"  and  witness  answered,  ^*  Yes,  sir,  ever 
«ince  I  went  there ;  when  the  spile  would  give  way  when  I 
tied  a  rope  to  it  I  used  rings/' 

The  evidence  called  for  seems  relevant  to  the  issue  which 
provoked  an  inquiry  as  to  whether  the  fractured  condition 
of  the  bridge  was  owing  to  the  defendant's  trespass,  or  the 
operation  of  natural  causes.  But  the  objection  was  too 
general  to  disclose  to  the  judge  any  defect  in  the  question, 
if  there  were  any. 

After  the  plaintiff  rested  and  the  defendants  had  con- 
cluded their  evidence,  the  defendant  called  a  witness  who 
denied  cei-tain  declarations  which  the  questions  assumed 
bad  been  attributed  to  him.  The  witness  was  also  cross- 
examined  upon  that  subject.  Then  the  plaintiff's  counsel 
■asked,  on  re-direct  examination,  *^  how  much  of  these  re- 
pairs were  necessary  to  repair  the  injury  occasioned  by  the 
l>oats  of  the  street  dump  ?  "  Defendant  objected ;  objection 
was  sustained ;  exception  taken. 

Clearly  the  question  was  inadmissible  in  substance.  It 
submitted  the  whole  case  to  the  witness,  whose  testimony 
exhibited  neither  knowledge  nor  information  on  the  subject. 
It  was,  moreover,  reopening  the  case,  a  matter  in  the  dis- 
cretion of  the  trial  judge. 

Second.  It  is  contended  in  behalf  of  the  appellent  that  a 
verdict  for  the  plaintiff  in  some  amount  was  a  necessity, 
and  the  verdict  for  the  defendant  was  without  evidence. 
This  question  was  not  raised  at  the  trial.  So  far  as  appears 
the  case  was  treated  by  the  plaintiff  as  one  to  be  disposed 
of  by  the  jury  upon  questions  of  fact,  and  not  by  the  court 
upon  any  question  of  law.  The  pleadings  raise  only  ques- 
tions of  fact.  Each  issue  was  sustained  or  controverted 
by  evidence.  The  judge  submitted  the  case  to  the  jury  as 
one  in  which  a  verdict  might  be  given  in  some  view  of  the 
testimony  for  either  party,  not  confining  their  attention  to 
the  amount  of  damages,  upon  the  assumption  that  some 
recovery  was  necessary  to  be  had  by  the  plaintiffs,  but  giv- 
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ing  to  them  for  consideration  the  whole  issue.   "  The  plaint- 
iff," he  said,  "  brings  the  defendant  into  court  and  it  is 
necessary  for  it  to  establish  its  cause  of  action."     "  The 
question,"  he  added,  "  is   purely   one   of   fact  on  the  evi- 
dence, for  the   jury  to  determine."     If  on   one   hand  they 
were  satisfied  from  the  evidence  that  "  the  pier  was  injured 
bv  the  boats  of  the  defendants,  in  the  manner  and  to  the 
extent  which  has  been  stated  by  the  witnesses,  then  it  was 
their  duty  to  find  a  verdict  in  favor  of  the  plaintiff  for  such 
an  amount  as  they  thought  the  evidence  shows  to  have  been 
the  damage  sustained  ;  "  on  the  other  hand,  saying  to  them, 
"  if  you  do  not  find  that  the  pier  in  question  was  injured  by 
the  boats  of  the  defendants,  and  you  find  that  it  was  rotten, 
decayed  and  fell   away,  or  was   broken   down   from   the 
operation  of  natural   causes,  it  will  be  your  duty  to  find  a 
verdict  for  the  defendants."  As  there  was  no  request  by  the 
plaintiff  to  withhold  the  case  or  any  part  or  element  of  it 
from  the  jury,  so  there  was  no  exception  to  either  portion 
of  the  charge.     Nor  can  we  weigh  and  estimate  the  evidence 
for  the  purpose  of  reveraing  the  order  of  the  court  below, 
which  denied  a  new  trial.     The  testimony  conflicted.     If 
the  jury  adopted  that  of  the  defendant,  it  relieved  the  de- 
fendant from  the  imputation  of  negligence  and  exhibited 
the  plaintiff  as  the  proprietor  of  the  pier  greatly  decayed 
from  the  action  of  the  elements,  and  to  such  an  extent  as  to 
require  repairs  or  reconstruction  to  be  either  safe  or  suit- 
able  for  use.     If  the  plaintiff's  testimony  tended  to  show 
that  the  interference  of  the  defendant  produced  the  condi- 
tion of  which  the  plaintiff  complains,  it  was  not  uncontra- 
dicted and  a  review   of  the   conclusion   to  the  jury  would 
take  us  away  from  the    limitations   which  the   constitution 
and  laws  have   fixed  for  our  jurisdiction.     The  result  was 
satisfactory  to  the  trial  judge  and   to   the  general   term. 
The  latter  by  its  opinion  has  assigned  a  reason  for  its  non- 
interference with  the  verdict,  which  is  justified  by  the  record 
and  in  which  we  concur. 
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Third.  There  was  no  error  in  refusing  to  charge  as  re- 
quested by  the  plaintiff,  ^^  that  it  was  an  improper  use  of  the 
pier  to  moor  heavy  boats  to  the  spiles,  and  the  defendants 
are  liable  for  any  injury  done  thereby."  The  terms  involved 
in  this  request  presented  questions  of  fact  and  not  of  law. 
The  subject  was  also  covered  by  the  trial  judge,  when,  at 
the  request  of  the  plaintiff^s  counseU  he  charged  ^*  that  the 
defendants  are  liable  for  any  damages  done  to  the  plaintiff's 
property,  by  fault  or  negligence  of  their  employees,  and  by 
either  taking  in  or  mooring  their  boats  in  a  negligent  man- 
ner ; "  and  also,  ^*  that  it  was  the  duty  of  the  defendants,  if 
the  pier  was  not  a  safe  one  to  moor  their  boats  by,  to  refrain 
from  so  doing,  and  not  to  tie  their  boats  to  spiles  so  as  to 
break  them  off." 

We  find  no  error  committed  to  the  plaintiff's  prejudice. 
Its  claim  that  the  impaired  condition  of  the  pier  was  due  to 
the  improper  use  and  negligence  of  the  defendant,  has  been 
refuted  by  the  jury  upon  evidence  fit  for  their  consideration, 
and  we  do  not  find  that  they  were  led  to  that  conclusion  by 
any  misdirection  as  to  the  law. 

The  judgment  which  followed  their  verdict  should  be 
affirmed. 

All  concor. 
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Jefferson  Pattek,  Jr.,  et  al.^  Responaents,  v.  Richard 

Pancoast  et  al.<,  Appellants. 

Court  qf  Appeals,  March  ao,  1888. 

1.  Question  qf/a^.—Where  the  evidence  In  respect  to  the  terms  of  an 
oral  contract,  and  the  intent  of  the  parties,  is  conflicting.  It  is  the 
province  of  the  jury  to  decide  what  was  their  agreement.  It  is 
for  the  Judge  to  decide  whether  there  is  any  evidence;  but  It  is 
for  the  jury  to  decide  as  to  its  sufficiency. 

Action  to  recover  damages  for  the  breach  of  an  alleged 
contract  on  the  part  of  defendant  to  deliver  a  quantity  of 
iron  pipe.  The  defense,  among  other  things,  was  that  de- 
fendants, in  making  the  contract,  acted  simply  as  agents 
for  the  Reading  Iron  Works. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
perior court  of  the  city  of  New  York,  affirming  a  judgment 
in  favor  of  the  plaintiff,  entered  upon  a  verdict,  and  an 
order  denying  a  motion  for  a  new  triaL 

Royer  A,  Pryor^  for  appellants. 

Cephas  Brainard^  for  respondents. 

Gray  J. — It  was  error  for  the  court  to  withhold  from  the 
jury  upon  the  trial  the  question  of  whether  the  defendants, 
in  their  transactions  with  the  plaintiffs,  acted  as  agents  for 
others,  or  on  their  own  behalf  as  principals. 

The  contract  which  the  parties  made  for  the  purchase  and 
delivery  of  the  pipe  was  oral,  and  in  such  case  it  is  the 
province  of  the  jury,  where  the  evidence  in  respect  of  the 
terms  of  the  contract  and  of  the  intent  of  the  parties  is 
conflicting,  to  decide  what  was  their  agreement.  It  is  the 
province   of  the  court  to   construe  written  contracts ;  but 
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oral  agreements  and  negotiations,  which  are  disputed  by  the 
parties,  are  to  be  considered  and  determined  by  the  jury. 

Applying  these  safe  and  well  settled  rules  of  law  to  the 
present  case,  we  find  the  defense  set  up  in  the  defendants* 
answer  that  they  acted  as  agents  of  the  Reading  Iron  Works, 
and  not  otherwise,  not  to  be  without  some  support  in  the 
evidence  taken  on  the  trial.  The  plaintiff's  evidence  would, 
if  taken  by  itself,  perhaps  prove  that  in  the  negotiations 
for  the  sale  of  the  pipe,  defendants  did  not  disclose  any  agency 
nor  intimate  where  the  iron  was  to  come  from,  or  that  others 
were  concerned  in  the  transaction.  These  negotiations 
were  conducted  by  one  of  the  partners  in  each  firm.  But 
the  fact  appeared  in  plaintiffs'  case  that  the  name  of  the 
Reading  Iron  Company  appeared  over  tlie  defendants'  office 
door  and  their  agency  for  that  company  was  printed  upon 
their  bill  heads.  While  of  themselves  these  facts  might  not 
be  of  sufficient  weight  to  be  submitted  to  the  jury's  con- 
sideration as  proof  of  the  alleged  agency,  yet,  when  taken 
in  connection  with  the  testimony  of  Mr.  Tarr,  one  of  de- 
fendant's firm,  that  he  told  one  of  the  plaintiffs  for  whom 
the  contract  was  to  be  made,  and  that  he  told  Mr.  Patten 
he  would  submit  his  (Patten's)  specifications  for  a  certain 
quantity  of  pipe  to  the  Reading  Company,  and  would  sub- 
sequently give  him  a  price  for  it,  and  that  he  subsequently 
disclosed  to  Mr.  Patten  that  he  had  seen  Mr.  Coit,  of  the 
Reading  Company,  about  the  matter,  a  cluster  of  facts  is 
presented  from  which  the  jury  might  or  might  not  infer 
that  the  negotiations  were  had  on  the  basis  of  defendants 
acting  therein  as  agents  for  the  Reading  Company. 

However  slight  the  proof  is  on  this  point  we  are  unable 
to  say  that  if  a  verdict  was  rendered  for  the  defendants  it 
would  be  the  duty  of  the  court  to  set  it  aside  as  against  the 
weight  of  evidence,  or  that  the  appellate  court  could  re- 
verse the  judgment  thereon.  When  the  statement  of  the 
plaintiffs  in  reference  to  the  subject  is  contradicted  by  and 
IS  irreconcilable  with  the  statement  of  defendants,  the  ulti- 
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mate  decision  should  be  with  the  jury.  It  is  for  the  judge 
to  decide  whether  there  is  any  evidence ;  but  it  is  for  the 
jury  to  decide  as  to  its  sufficiency.  It  is  for  them  to  draw 
the  inferences  from  the  proofs  and  not  for  the  court. 

Whether  the  defendants  contracled  as  principals,  and, 
therefore,  are  personally  responsible,  or  whether  the  plaint- 
iffs knew  of  their  agency  in  the  matter,  was  made  a  ques- 
tion in  this  case,  and  much  of  the  evidence  bore  upon  it. 

On  the  one  hand,  if  their  agency  in  the  matter  was  not 
disclosed  or  known,  they  treated  as  principals  with  the 
plaintiffs  and  must  be  held  liable  as  such ;  while,  on  the 
other  hand,  if  they  merely  ti*eated  with  them  as  agents  of 
another,  and  the  plaintiffs  so  understood  the  fact  to  be, 
they  would  not  be  liable  for  the  default  of  their  principals. 

Inasmuch  as  the  actors  in  the  transaction  gave  contra- 
dictory evidence  in  giving  their  version  of  what  took  place, 
it  was  proper  that  it  should  be  left  to  the  jury  to  draw  the 
inferences  for  a  decision  from  the  circumstances  and  the 
credibility  of  the  witnesses.    Cobb  v.  Knapp,  71  N.  Y.  348. 

Sufficient  has  been  said  to  indicate  the  grounds  upon 
which  we  hold  the  ruling  of  the  trial  judge  to  have  been 
error,  and  that  the  judgment  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

All  concur. 
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Opinion  of  the  poort,  by  Finch,  J. 


Maby  Akk  Jackson,  Appellant,  v.  Sarah  P.  Badger  et 

aL^  Respondents. 

(kwri  qf  Appeals,  April  10,  1888. 
Affirming  same  case,  37  Hun,  643,  Mem.  * 

1.  Fraud,     Question  of  fact. — ^Where  the  circumstances  admitted  in  evi- 

dence as  bearing  upon  the  question  of  fraud  are  not  so  unequivocal 
as  to  compel  an  inference  of  fraud,  but  can  exist  consistently  with 
an  innocent  'intent  and  an  honest  purpose,  it  should  properly  be 
treated  as  a  question  of  fact. 

2.  Same. — The  fact  of  a  conveyance  of  land  does  not  alone,  in  the 

absence  of  other  proof,  warrant  a  finding  of  fraud  as  against  the 
creditors  of  the  grantor. 

Action  to  set  aside  certain  deeds  as  fraudulent. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  aiBrming  a  judgment  in  favor  of  the  defendant 
entered  upon  an  order  dismissing  the  complaint. 

Tho8.  Darlington^  for  appellant. 

Jno,  J,  Enright^  for  respondent. 

Finch,  J. — The  question  of  fraud  in  this  case  was  one  of 
fact.  The  circumstances  admitted  in  evidence  as  bearing 
upon  that  inquiry  were  not  so  unequivocal  as  to  compel  an 
inference  of  fraud,  but  could  exist  consistently  with  an  in- 
nocent intent  and  an  honest  purpose.  The  conveyance 
assailed  was  that  made  by  Mrs.  Badger  to  Warren,  and  by 
the  latter  back  to  her  as  trustee  for  her  daughter.  At  the 
date  of  this  transfer,  an  action  of  foreclosure  was  pending, 
in  which  a  personal  judgment  for  any  deficiency  was  asked 
against  Mrs.  Badger.  There  was  thus  outstanding  a  contin- 
gent liability  which  might  or  might  not  ripen  into  a  debt. 
But  when  she   conveyed  to  Warren,  she  declares  she  was 
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ignorant  of  the  foreclosure  claim,  and  all  parties  seem  to 
have  been  confident  that  no  deficiency  would  result,  and 
that  the  premises  were  an  adequate  security  for  the  mort- 
gage, and  would  sell  for  its  amount.  It  was  further  claimed 
that  the  deed  to  Warren  was  voluntary.  That  fact,  if  true, 
did  not  warrant,  in  the  absence  of  other  proof,  a  finding  of 
fraud.  But  the  evidence  that  it  was  voluntary  is  not  all  one 
way.  The  deed  to  Warren  recited  a  consideration  of  $9,000. 
It  appeared  that  Mrs.  Badger  had  borrowed  considerable 
sums  of  Warren  for  the  benefit  of  her  husband,  and  that 
something  was  given  for  the  deed,  though  what,  neither 
party  appeared  able  to  state.  It  was  disclosed  that  the  land 
in  question  had  been  originally  given  to  her  by  her  husband 
through  Warren.  Apparently  that  was  a  gift  from  him  to 
her,  which  by  the  conveyance  attacked  was  changed  to 
title  in  her  as  trustee  for  her  daughter.  The  plaintiff's  debt 
was  not  contracted  in  any  reliance  upon  her  ownership,  and 
the  creditor  has  no  equity  against  the  land.  What  was 
meant  as  a  means  of  support  for  mother  and  daughter  is 
sought  to  be  diverted  to  the  payment  of  an  unexpected  debt 
of  the  mother.  Upon  this  state  of  the  case,  the  inference 
of  intended  fraud  does  not  arise  as  matter  of  law.  It  is  by 
no  means  an  inevitable  conclusion,  and  should  properly  be 
treated  as  a  question  of  fact. 

The  finding  that  the  transfer  was  not  with  a  fraudulent 
intent  was  one  possible  and  quite  reasonable  upon  the  facts 
disclosed,  and  is  conclusive  upon  us. 

The  judgment  should  therefore  be  affirmed  with  costs. 

All  concur. 
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Opinion  of  the  Ck>urt,  by  Earl,  J. 


John  Glenk,  as  Trustee,  etc.,  Appellant,  t^.  Robebt  A. 

Lancaster  et  al.^  Respondents. 

Cowi  of  Appeals,  AprU  17,  1888. 

Beversing  same  case,  13  N.  Y.  St.  Bep.  905. 

SWnZs.  thary.—kji  action  based,  in  form  and  substance  upon  coutract, 
express  or  implied,  to  recover  a  sum  of  money  only,  and  no  other 
relief  is  sought,  must  be,  under  section  968  of  the  Code,  tried  be« 
fore  a  jury. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  affirming  an  order  of  the  special  term  denying  a 
motion  to  strike  a  cause  from  its  calendar. 

Burton  N.  Harruton^  for  appellant. 

W.  TF.  MacFarland^  for  respondents. 

Eabl,  J. — ^The  defendants  noticed  this  cause  for  trial  at 
a  special  term  and  placed  it  upon  the  special  term  calendar. 

The  plaintiff  thereupon  moved  that  the  cause  be  struck 
from  that  calender  upon  the  ground  that  the  issues  joined 
in  the  action  were  triable  by  a  jury.  The  motion  was  denied,, 
and  then  the  plaintiff  appealed  to  the  general  term,  and 
from  affirmance  there  to  this  court. 

The  complaint  did  not  claim  any  equitable  relief,  nor  set 
forth  any  cause  of  action  entitling  the  plaintiffs  to  equita- 
ble relief.  The  only  judgment  demanded  was  for  a  sum  of 
money ;  and  hence,  under  section  968  of  the  Code,  the  action 
was  triable  by  jury.  It  is  strictly  a  common  law  action  to 
recover  certain  assessments  alleged  to  have  made  by  the 
decrees  of  a  Virginia  court  having  jurisdiction  on  account 
of  unjiaid  subscriptions  to  stock  held  by  the  defendants  in 
the  National  Express  and  Transportation  Company.  The 
theory  of  the  complaint  is  that  the  defendants,  as  stock* 
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holders,  became  legally  bound  by  virtue  of  the  proceedings 
in  the  Virginia  courts  to  pay  the  assessments  made,  and  no 
nianner  of  equitable  relief  is  sought. 

It  is  not  for  us  now  to  determine  that  upon  the  facts  al- 
leged the  plaintiff  can  succeed  in  the  action  as  one  at  law  to 
recover  a  sum  of  money  only.  It  is  certainly  diflScult  to 
perceive  how  with  this  complaint  and  these  parties  this 
action  could  successfully  proceed  as  one  in  equity.  All 
that  we  determine  is  that  in  form  and  substance  the  action 
is  based  upon  contract,  express  or  implied,  and  is  to  recover 
a  sum  of  money  only  and  that,  therefore,  under  the  section 
cited,  it  should  have  been  brought  to  trial  at  a  jury  term. 
The  section  of  the  Code  provides  that  every  issue  of  fact 
must  be  tried  by  a  jury  unless  a  jury  trial  is  waived  or  a 
reference  is  directed  "in  an  action  in  which  the  complaint 
demands  judgment  for  a  sum  of  money  only."  We  know 
of  no  exception  that  can  be  engrafted  upon  this  provision. 
While  in  equity  actions,  relief  may  sometimes  be  granted 
by  a  judgment  for  money  only,  yet  where  that  is  the  only 
relief  demanded,  and  no  other  relief  is  sought,  the  case  is 
brought  within  the  section  and  the  action  must  be  tried 
before  a  jury. 

The  order  of  the  general  and  special  terms  should  there- 
fore be  reversed  and  the  motion  granted,  with  costs  of  appeal 
to  the  general  term  and  to  this  court. 

All  concur. 


HOFFMAN  V.  DeGRAFF.  85 


Opinion  of  the  Court,  by  Eabl,  J. 


Globvina  B.  Hoffman,  Appellant,  v.  Amanda  M.  Ds* 

Gbaff,  Respondent. 

Court  qf  Appeals,  Apnl  10, 1888. 
AlBrming  same  case,  39  Hun,  648,  Mem. 

1.  Appeal.  FindingB. — ^Tiie  finding  of  the  trial  Judge,  on  controveri^ed 
evidence,  affirmed  at  the  general  term,  conoludee  the  court  of 
appeals. 

^.  ArbUraiion.  Ptirtiee  hound  by. — Where  the  questions  of  fact  and  of 
law  are  submitted  to  the  determination  of  an  umpire,  his  award, 
in  the  absence  of  corruption  or  misconduct,  cannot  be  assailed  on 
account  of  any  honest  error,  either  of  law  or  fact,  in  the  proceed- 
ings before  him  or  in  his  conclusion ;  the  parties  are  bound  by  his 
award. 

dw  Evidence. — ^In  an  action  to  set  aside  an  award  as  to  the  value  of  a 
lot  of  land,  on  the  ground  of  misconduct  on  the  part  of  the  umpire, 
where  the  alleged  misconduct  was  that  the  umpire  disregarded 
the  evidence  as  to  the  value,  and  substituted,  and  declared  his 
intention  to  substitute,  a  rule  of  his  own,  evidence  offered  by 
plaintiff  as  to  the  value  of  the  lot,  and  as  to  the  character  and 
competency  of  her  witnesses  before  the  umpire,  is  properly  ex- 
cluded, as  such  evidence  has  no  bearing  whatever  upon  the  only 
issue  on  trial. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  in  favor  of  the  defendant, 
entered  upon  the  decision  of  the  court  at  special  term. 

J?.  L.  Fancher^  for  appellant. 

James  R.  Marviuy  for  respondent. 

Eabl,  J. — ^In  May,  1868,  Glorvina  R.  Hoffman  being  the 
owner  of  a  lot  of  land  in  the  city  of  New  York,  executed 
a  lease  of  the  same  for  the  period  of  twenty-one  years 
with  covenants  of  renewal  to  John  Cavenaugh.     The  de- 
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fendant  has  become  the  owner  of  Cavenaugh's  interest  in 
the  lot  under  that  lease  ;  and  by  the  terms  of  the  lease  he 

became  entitled  to  a  renewal  thereof  for  another  term  of 

• 

twenty-one  years.  In  strict  accordance  with  the  provisions 
of  the  lease  George  W.  Carington  was  selected  as  an  ura* 
pire  for  the  purpose  of  determining  the  amount  of  rent  to 
be  paid  during  the  second  term  of  twenty-one  years.  The 
lease  required  that  the  umpire  thus  chosen  should  deter- 
mine "  the  full  and  fair  worth  of  said  lot  of  land  at  private 
sale,"  and  provided  that  the  annual  rental  should  be  iBve 
per  cent  on  the  value  of  the  lot  thus  estimated  and  ascer- 
tained. A  hearing  was  had  before  the  umpire,  witnesses 
were  there  sworn  and  counsel  for  both  parties  were  heard, 
and  the  umpire  fixed  the  value  of  the  lot  at  $25,000.  Mrs. 
Hoffman  claimed  that  the  umpire  was  guilty  of  misconduct 
in  that  he  refused  to  be  governed  by  the  evidence  as  to  the 
full  and  fair  worth  of  the  lot  at  private  sale,  and  substituted 
and  declared  his  intention  to  substitute  a  rule  of  his  own 
by  which  he  determined  what  a  fair  rent  would  be ;  and 
that  in  this  way  he  estimated  the  value  of  the  lot  at  $26,000 
whereas  its  full  and  fair  value  was  at  least  $45,000 ;  and 
this  action  was  commenced  by  her  for  the  purpose  of  vacating 
and  setting  aside  the  award  of  the  umpire.  The  answer  put 
in  issue  the  allegations  of  misconduct  on  the  part  of  the 
umpire,  and  tlie  action  was  brought  to  trial  at  a  special  term 
and  resulted  in  a  decision  in  favor  of  the  defendant  dismiss^ 
ing  the  complaint. 

The  evidence  given  on  the  part  of  the  plaintiff  tended 
strongly  to  support  her  allegations  of  misconduct  against 
the  umpire,  and  that  she  had  been  greatly  wronged  by  the 
award  made  by  him.  But  that  evidence  was  controverted, 
and  the  evidence  given  on  the  part  of  the  defendant  tended 
to  show  that  there  was  no  misconduct  on  the  part  of  the 
umpire ;  that  he  acted  upon  the  evidence  given  before  him» 
and  that  he  determined  the  full  and  fair  value  of  the  lot  at 
private  sale  in  precise  accordance  with  the  requirements  of 
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the  lease  and  the  law  applicable  thereto.  The  finding  of 
the  trial  judge  in  favor  of  the  defendant  having  been 
affirmed  at  the  general  term  concludes  us.  If  the  umpire 
honestly  committed  any  error,  either  of  law  or  fact,  in  the 
proceedings  before  him  or  in  the  conclusion  he  reached,  his 
award  cannot  be  assailed  on  that  account.  The  questions 
of  fact  and  of  law  were  submitted  to  his  determination,  and 
in  the  absence  of  corruption  or  misconduct,  the  parties  are 
bound  by  his  award.  Fudickar  r.  The  Insurance  Company, 
62  N.  Y.  392. 

Upon  the  trial  the  judge  excluded  evidence  offered  by  the 
plaintiff  as  to  the  value  of  the  lot,  and  this  ruling  is  now 
complained  of  as  error.  We  think  the  evidence  was  prop- 
erly excluded.  It  had  no  bearing  whatever  upon  the  al- 
leged misconduct  of  the  umpire,  which  was  the  only  issue 
for  trial  at  the  special  term.  It  appeared  that  before  the 
umpire  four  witnesses  were  sworn  as  to  the  value  of  the  lot, 
two  for  the  plaintiff  and  two  for  the  defendant ;  that  one  of 
the  plaintiff's  witnesses  estimated  the  value  of  the  lot  at 
♦45,000,  and  the  other  at  $50,000,  and  that  defendant's  wit- 
nesses estimated  its  value  at  $20,000.  The  varying  esti- 
mates of  witnesses  could  shed  no  light  upon  the  issue  made 
between  the  parties  in  this  action. 

Plaintiff  also  offered  to  prove  upon  this  trial  the  charac- 
ter and  competency  of  his  witnesses  before  the  umpire,  and 
that  evidence  was  excluded.  Its  materiality  is  not  per- 
ceived, and  its  exclusion  was  proper. 

We  find  no  error  in  the  record,  and  the  judgment  should 
be  affirmed  with  costs. 

All  concur. 
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William  F.  Pabes,  Appellant,  v.  Margaret  A.  Murray, 

et  aLf  Respondents. 

Qwrt  of  Appeals,  April  17, 1888. 

See  2  N.  T.  St.  Rep.  628. 

Appeal,  Court  of  appeals. — After  an  appellant  has  perfected  his  kppeal 
to  the  court  of  appeals  by  filing  and  sei-ving  his  notice  of  appeal 
and  the  requisite  undertaking,  the  supreme  court  is  not  authorized 
to  require  the  filing  of  a  new  undertaking,  and  dismiss  the  appeal 
for  non-compliance  with  the  order.  The  court  of  appeals  alone 
has  Jurisdiction. 

Motion  to  dismiss  appeal* 
J.  W.  Brainsby^  for  appellant. 

Kurzman  ^  Yeamauy  for  respondent. 

Per  Curiam. — The  motion  to  dismiss  the  plaintiff's 
appeal  must  be  denied.  It  was  founded  upon  his  omission 
to  comply  with  an  order  of  the  supreme  court  made  Decem- 
ber 19th,  1887,  directing  him  to  file  a  new  undertaking  on 
or  before  January  10th,  1888.  Such  order  was  made  after 
the  plaintiff  had  perfected  his  appeal  to  this  court  by  filing 
and  serving  his  notice  of  appeal  and  the  requisite  undertak- 
ing. The  Code  provides  explicitly  that  when  those  acts  are 
done  the  appeal  is  perfected.  (Section  1326).  Thencefor- 
ward the  jurisdiction  of  this  court  attaches,  and  the  au- 
thority of  the  supreme  court,  except  as  specially  preserved, 
ends. 

By  section  1308,  the  court  in  which  the  appeal  is  pending 
is  authorized  to  require  the  filing  of  a  new  undertaking, 
and  dismiss  the  appeal  for  non-compliauce  with  the  order. 
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In  this  case  the  motion  should  have  been  made  before  us 
and  not  iu  the  supreme  court.  The  only  authority  given 
to  require  a  new  undertaking  is  vested  in  this  court  when 
an  appeal  to  it  has  been  duly  peiiected,  for  it  then  becomes 
the  only  court  in  which  the  appeal  is  pending.  The  su- 
preme court  cannot  make  it  outside  of  the  authority  given 
by  the  Code  because  of  its  inherent  control  over  its  own  rec- 
oids,  since  this  is  not  a  question  of  correcting  or  reform- 
ing an  old  record  but  of  making  an  entirely  new  one. 

It  is  suggested  that  we  have  already  dismissed  the  plaint- 
iGTs  appeal  as  against  another  of  the  defendants  for'  non- 
compliance with  the  same  order.  (12  N.  Y.  State  Rep* 
864.) 

That  is  true ;  but  the  question  of  its  validity  was  not  then 
raised,  and  the  jurisdiction  of  the  supreme  court  was  con- 
ceded. So  long  as  the  party  affected  by  it  did  not  chal- 
lenge it,  we  were  justified  in  disregarding  the  inquiry. 
Here  the  question  is  distinctly  raised. 

The  motion  should  be  denied. 

All  concur. 


WiLUAK  TuNBBiDGE,  Respondent,  v.  Cassius  H.  Read 

et  al.^  Appellant. 

Court  of  Appeals,  April  17,  1888. 
Beversing  same  case,  38  Hun,  643,  Mem. 

1.  Question  of  law. — Where,  in  an  action  to  recover  rent  alleged  to  be 
due  under  a  lease,  the  evidence  as  to  the  state  in  which  the  prem- 
ises were  left  by  the  lessor  is  so  far  uncontradicted  as  to  have 
made  it  the  duty  of  the  court  to  have  decided  as  matter  of  law 
that  the  lessor  had  not,  in  that  respect,  complied  with  the  cove- 
nants of  the  lease,  it  is  error  to  submit  to  the  Jury  the  question 
as  to  whether  there  had  been  a  substantial  compliance  with  such, 
covenants. 
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2.  Same,    Stibrnvtsion, — ^Where  geveral  questions  are  submitted  to  the 

Jury,  upon  any  one  of  which  the  Jury  oan  find  for  the  plaintiff,  and 
one  of  which  is  improperly  submitted,  and  which  the  court  ought 
to  decide,  as  matter  of  law,  in  favor  of  defendant,  a  geneitil  verdict 
in  favor  of  the  plaintiff  may  be  based  upon  this  erroneous  finding 
of  the  Jury. 

3.  Lease, — A  covenant  in  the  lease  construed. 

4.  Agency,    Poeaeasion. — ^The  evidence  upon  the  questions  of  agency 

and  possession  commented  upon,  and  held  exceedingly  slight. 

Action  to  recover  rent  alleged  to  be  due  under  a  lease  from 
plaintiff  to  defendants  of  certain  premises  in  the  city  of 
New  York. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  in  favor  of  the  plaint- 
iff  entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial. 

Christopher  Fine^  for  appellant. 

Brewster  Kissaniy  for  respondent. 

Peckham,  J. — The  plaintiff,  the  lessor,  covenanted,  in  the 
lease  to  lease  a  passageway  or  thoroughfare  seven  feet  wide 
from  the  Beaver  street  entrance,  to  be  used  in  common  as 
an  entrance  to  and  from  the  building,  and  to  be  lighted  by 
the  lessor  at  his  own  expense.  He  was  also  to  build  two 
water  closets  and  urinals  in  the  rear  part  of  the  basement. 

Tlie  evidence  is  substantially  uncontradicted  that  no  such 
thoroughfare  or  passageway  was  made.  New  street  and 
Beaver  street  ran  at  right  angles  to  each  other,  and  the 
plaintiff  built  the  passageway  from  Beaver  street  to  the  rear 
part  of  the  basement  where  the  water  closets  were ;  but 
from  that  point  the  passageway,  which  turned  at  a  right 
angle  in  order  to  reach  New  street,  was  a  dark  room  filled 
with  engineer's  supplies  and  into  which  a  door  opened  which 
was  kept  closed,  though  not  fastened,  and  this  dark  passage 
was  in  no  sense  a  thoroughfare  or  passageway  to  an  entrance 
to  be  used  by  people  frequenting  the  basement.     In  no  fair 
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sense  could  it  be  said  to  be  a  fulfillment  of  plaintiff's  cove- 
nant in  regard  to  a  thoroughfare.  It  was  nothing  of  the 
kind.  As  the  plaintiff  left  the  basement  there  was  sub- 
-stantially  but  one  entrance  to  it,  and  that  was  from  the 
Beaver  street  side.  From  the  New  street  side  there  was  a 
step  ladder  running  up  the  side  of  the  easterly  wall  of  the 
building,  the  steps  being  two  feet  seven  and  a  half  inches 
wide,  built  in  the  area  and  landing  on  a  platform  with  an 
iron  gate  at  the  top.  To  gain  an  entrance  from  the  New 
street  side  one  must  descend  this  ladder,  having  first  opened 
the  gate,  and  at  the  bottom  there  was  a  door  which  gave 
•entrance  to  this  dark  passage,  filled  as  I  have  said  with  en- 
^ne  supplies,  and  which  was  the  engineer's  room,  and 
through  this  passage  which  was  so  dark  that  one  could  not 
see  his  hand  before  him,  the  passageway  was  reached  which 
led  to  the  Beaver  street  entrance.  The  architect  testified, 
and  he  was  not  contradicted,  that  the  entrance  from  New 
street  was  nothing  but  a  ladder  or  a  passage  scuttle  for  a 
£reman  or  engineer,  but  not  for  pedestrians.  He  also  said 
there  was  no  difficulty  in  providing  an  entrance  in  New 
street  similar  to  that  in  Beaver  street.  The  water  closets 
were  not  placed  in  the  rear  part  of  the  basement  but  over 
thirty  feet  from  the  rear,  and  only  about  seventy-five  feet 
from  one  end  of  the  Beaver  street  entrance. 

This  basement,  or  that  part  which  was  let,  was  to  be  used 
for  offices  as  stated  in  the  lease,  and  it  is  obvious  that  the 
provision  for  a  thoroughfare  from  one  entrance  to  the  other 
on  the  two  different  streets  was  a  most  important  one, 
being  of  the  very  substance  of  the  lease,  and  which,  if  not 
complied  with,  would  absolve  the  defendants,  the  lessees, 
from  all  obligations  to  take  possession  of  the  premises,  or 
to  pay  rent  in  case  of  not  taking  possession. 

It  was  not  a  question  to  be  submitted  to  the  jury  as  to 
whether  there  had  been  a  substantial  compliance  with  the 
covenants  of  the  lease.  The  evidence  as  to  the  state  in 
which  the  premises  were  left  by  the  lessor  is  so  far  uncon- 
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tradicted  as  to  have  made  it  the  duty  of  the  court  to  have 
decided  as  matter  of  law  that  the  lessor  had  not,  in  that 
respect,  complied  with  the  covenants  of  the  lease.  In* 
stead  of  so  doing,  the  court  substantially  left  to  the  jury 
the  question,  as  he  said :  ^^  You  must  find  either  that  he 
took  possession  or  that  there  was  a  substantial  performance 
of  the  agreement,"  and  to  that  charge  the  counsel  for  the 
defendant  excepted. 

It  is  true  the  court  said  that  the  lessor  was  bound  to 
make  a  substantial  performance  of  his  contract,  and  he 
added :  ^^  If  he  submitted  the  manner  in  which  he  was  doing 
it  to  either  of  the  defendants  or  their  agent,  and  they  up. 
proved  of  it,  that  would  tend  to  operate  as  a  waiver  of  the 
contract  after  it  was  carried  out  in  such  particulars  as  had 
been  assented  to  by  either  of  the  defendants  or  their  agent." 
He  also  left  the  question  to  the  jury  whether  the  defend- 
ants, or  their  agent,  having  power  so  to  do,  did  accept  pos- 
session of  the  premises  knowing  of  their  defects,  and  if  so,, 
then  the  defendants  were  liable. 

There  were  thus  three  questions  submitted  to  them,  upon 
any  one  of  which  the  jury  could  find  for  the  plaintiff.  Aa 
the  case  was  submitted  to  them  they  might  find  that  plaint- 
iff had  substantially  performed  the  covenants  of  the  lease ; 
or  that  the  defendants  had  approved  of  the  manner  in  which 
he  performed  the  covenants,  and  had  waived  their  strict 
performance ;  or  that  notwithstanding  the  failure  to  sub- 
stantially comply,  and  notwithstanding  there  was  no  waiver 
during  the  progress  of  the  work,  the  defendants  or  their 
agents  had  yet,  with  knowledge,  taken  possession  of  the 
premises  at  the  commencement  of  the  lease. 

There  was  a  general  verdict  for  the  plaintiff,  and  who 
can  Say  that  the  jury  did  not  come  to  the  conclusion  that 
there  had  been  a  substantial  compliance  with  the  covenants 
made  by  the  plaintiff  in  the  lease?  And  yet  as  matter  of 
law  and  upon  the  whole  evidence  in  the  case  we  say  there 
was  no  such  compliance.  Yet  the  verdict  may  have  been 
based  upon  this  erroneous  finding  by  the  jury. 
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The  evidence  in  regard  to  accepting  possession  is,  also, 
exceedingly  slight.  That  the  defendants,  themselves,  ever 
took  possession,  knowing  the  condition  of  the  premises, 
can  scarcely  be  pretended.  The  chief  claim  is  that  posses- 
sion was  given  to  and  accepted  by  an  agent  of  the  defend- 
ants, evidenced  by  the  receipt  of  some  keys  and  by  the 
putting  out  of  a  sign,  ^^  To  let,'^  by  the  agent  who  was 
endeavoring  to  sub-let  the  basement.  That  he  had  the 
least  authority  to  receive  possession  of  the  premises  is  em- 
phatically denied  by  the  defendants  and  is  not  claimed  by 
the  alleged  agent.  The  authority  rests  upon  alleged  decla- 
rations made  by  one  of  the  defendants  to  the  plaintiff  and 
proved  by  him.  In  his  evidence  the  plaintiff  gives  but 
two  interviews  that  he  had  with  either  of  the  defendants 
regarding  the  leased  premises.  The  agent  into  whose  pos- 
session he  claims  to  have  delivered  the  premises,  was  pri- 
marily his  own  for  the  purpose  of  renting  the  whole  build- 
ing and  of  collecting  the  rents  when  the  building  was 
rented.  He  drew  the  lease  in  question  and  was  paid  by 
the  plaintiff  therefor.  Of  the  two  interviews  which  plaint- 
iff says  he  had  with  one  of  the  defendants,  the  first  oc- 
curred just  prior  to  the  signing  of  the  lease,  and  the  other 
a  short  time  after  November  1,  1883,  the  time  fixed  by  the 
lease  for  its  commencement.  The  references  made  by  the 
defendant  in  his  first  conversation  with  plaintiff  in  which 
the  plaintiff  says  the  defendant  Stokes  told  him  that  Mc- 
Mahone  would  act  for  him  (defendant),  in  the  matter,  and 
whatever  arrangements  the  plaintiff  came  to  with  Mc- 
Mahone,  would  be  satisfactory  to  the  defendant,  plainly 
referred  to  the  manner  of  making  the  alterations  contem- 
plated as  to  the  partitions ;  where  they  were  to  be  placed, 
their  height,  character,  etc.  A  reading  of  the  plaintiff's 
evidence  leaves  no  doubt  on  that  question. 

The  next  interview  was  on  the  premises  and  plaintiff 
says  defendant  Stokes  then  remarked :  ^'  McMahone  tells 
me  he  has  had  several  parties  to  see  him  about  renting  the 
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place.  I  see  he  has  got  the  sign  up."  So  much  as  to  the 
authority  of  McMahone  to  receive  or  take  possession  for 
the  defendants. 

The  delivery  of  possession  to  the  agent  thus  authorized, 
consisted;  as  plaintifE  says,  in  leaving  some  keys  to  the  office 
doors,  in  the  office  of  McMahone,  during  his  absence,  and 
telling  him  afterwards  that  he  had  done  so.  He  also  says 
he  told  Stokes  he  had  left  the  keys  with  McMahone,  and 
Stokes  said  it  was  all  right.  When  plaintiff  saw  McMahone 
after  he  had  left  the  keys  in  his  office,  and  told  him  he  had 
done  so,  the  plaintiff  said  nothing  about  Stokes  or  Read,  in 
connection  with  the  keys,  nor  did  be  state  why  he  left  the 
keys  with  McMahone.  He  does  not  claim  that  he  told 
Stokes  why,  or  for  what  purpose,  he  had  left  the  keys  with 
McMahone ;  yet,  substantially,  it  is  upon  this  evidence  that 
the  plaintiff  founds  his  claim  of  a  delivery  of  possession  of 
the  premises  to,  and  an  acceptance  by,  the  defendants  through 
their  agent. 

We  think  this  is  exceedingly  slight  evidence  of  authority 
to  receive  possession  or  of  any  taking  of  possession  by  the 
agent  of  defendants.  This  assumed  agent  was  the  agent  of 
the  plaintiff  confessedly  to  obtain  tenants  and  to  collect 
rents,  and  everything  he  did  was  compatible  with  his  char- 
acter as  plaintiff's  agent. 

While  not  deciding  absolutely  that  there  was  no  evidence 
upon  the  question  of  McMahone's  authority,  we  do  say  that 
it  was  so  exceedingly  slight  as  to  make  it  all  the  more 
important  in  presenting  the  case  to  the  jury  for  the  learned 
judge  to  let  them  know  clearly  just  what  points  they  could 
take  into  consideration,  and  the  submission  to  them  of  a 
question  which  should  have  been  decided  by  the  court,  we 
are  the  more  ready  to  condemn  because  of  the  very  slight 
character  of  the  evidence  on  the  question  of  possession. 

Upon  the  question  argued  here  and  raised  in  the  trial 
court,  as  to  the  proper  tribunal  for  the  construction  of  the 
lease,  whether  by  the  court,  or  on  account  of  its  alleged  am- 
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biguity,  by  the  jury,  we  think  it  was  for  the  court  to  deter- 
mine it.  We  are  of  the  opinion  that  the  lease  did  not  gmnt 
the  whole  of  the  basement,  but  only  eighty  feet  from  front 
to  rear.  We  have  looked  at  the  cases  cited  by  the  learned 
counsel  for  appellant,  and  are  convinced  that  they  have  no 
application  to  a  case  like  this. 

But  for  the  reasons  above  stated,  we  think  the  judgment 
appealed  from  should  be  reversed,  and  a  new  ti*ial  granted, 
costs  to  abide  event. 

RuGBR,  Ch.  J.  concurs  in  result;  Danporth  and  Finch, 
J  J.  concur ;  Ea&l,  J.  reads  for  affirmance ;  Andrews,  J. 
concurs. 

Earl,  J.  (dissenting). — The  plaintiff  brought  this  action 
to  recover  for  one-quarter's  rent  of  the  basement  of  a  build- 
ing, known  as  No.  9  Beaver  street,  in  the  city  of  New  York. 

On  the  14th  day  of  August,  1883,  the  defendants  entered 
into  a  written  lease  with  the  plaintiff,  whereby  they  leased 
the  basement  from  him  for  a  term  of  five  years  from  the 
first  day  of  November  thereafter,  at  the  annual  rent  of 
$4,000,  payable  quarterly.  The  premises  demised  are  de- 
scribed in  the  lease  as  "  the  basement  in  the  building 
known  as  and  by  the  number  nine  (9)  Beaver  street  in  the 
city  of  New  York  to  be  used  as  offices,  said  basement  being 
about  eighty  feet  in  depth,  by  the  full  width  of  the  build- 
ing, with  the  improvements  to  be  made  by  the  lessor  at  his 
own  expense  as  hereinafter  mentioned ; "  and  the  lessor 
agreed  before  the  commencement  of  the  term  to  build  two 
or  more  partitions  in  the  basement  dividing  the  same  into 
three  apartments,  each  to  be  fitted  up  with  suitable  gas  fix- 
tures and  wash-hand  basins,  to  warm  the  apartments  with 
steam  heat  during  the  term  of  the  lease,  to  have  the  rooms 
connecting  by  doors  if  so  required  by  the  lessees ;  to  build 
two  water  closets  and  two  urinals  in  the  rear  part  of  the 
basement;  to  build  a  wide  iron  stairway  leading  to  the 
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front  part  of  the  basement  on  Beaver  street  side ;  to  erect  a 
wood  and  glass  pai-tition  from  the  Beaver  street  front  of 
the  basement  to  the  rear  part  of  the  building,  and  extending 
to  the  basement  entrance  on  New  street,  leaving  a  passage- 
way or  thoix)ughfare  seven  feet  wide  from  the  Beaver  street 
entrance  to  the  New  street  entrance,  the  passageway  to  be 
used  in  common  as  an  entrance  to  and  from  the  building ; 
and  to  be  lighted  by  the  party  of  the  firat  part  at  his  own 
expensCi 

At  the  date  of  the  lease  the  building  was  in  process  of 
construction.  It  was  bounded  on  the  south  by  Beaver 
street  and  on  the  east  by  New  street.  On  the  west  side, 
from  south  to  north,  it  was  115  feet  six  inches  deep,  and  on 
the  east  side  102  feet  seven  inches  deep. 

The  defendants  claim  that  the  plaintiiff  did  not  fit  up  the 
basement  according  to  the  agreement,  and  never  gave  or 
offered  to  give  them  possession  of  the  demised  premises, 
and  that  they  never  took  possession ;  and  that  therefore 
they  are  not  liable  to  pay  the  rent.  They  contend  that 
they  were  entitled,  under  the  lease,  to  the  whole  basement, 
excepting  the  passageway  seven  feet  wide,  and  that  the 
plaintiff  fitted  it  up  for  them  only  to  about  the  depth  of 
eighty  feet  and  reserved  the  balance  for  himself,  which  he 
occupied  and  possessed  for  his  own  purposes.  They  also 
claimed  that  he  did  not  build  the  passageway  seven  feet 
wide  from  the  Beaver  street  entrance  to  the  New  street 
entrance,  as  he  had  covenanted  to  do  in  the  lease. 

We  do  not  find  that  any  errors  were  committed  by  the 
trial  judge  in  the  reception  or  rejection  of  evidence.  He 
received  all  the  competent  evidence  bearing  upon  the  issues 
offered  by  either  party,  and  received  no  incompetent  evi- 
dence which  was  objected  to.  He  submitted  the  case  to 
the  jury  for  them  to  determine  upon  the  evidence  whether 
the  defendants  had  taken  possession  of  the  premises  under 
the  lease,  and  charged  that  if  they  had  the  plaintiff  was 
entitled  to  recover  although  he  had  not  completed  or  fin- 
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ished  the  basement  in  accordance  with  the  lease  ;  but  that 
if  they  had  not,  then  the  plaintiff  was  not  entitled  to  re- 
cover unless  he  had  finished  and  completed  the  basement 
in  accordance  with  the  lease.  He  also  submitted  to  the 
jury  the  question  of  the  construction  of  the  lease,  leaving 
it  to  them  to  determine  whether  the  construction  claimed 
by  the  plaintiff  or  that  claimed  by  the  defendants  was  the 
correct  one. 

We  are  of  opinion  that  the  court  should  have  construed 
the  lease  as  a  question  of  law,  and  should  not  have  left  its 
construction  to  the  jury.  It  is  a  general  rule  of  law  that 
written  instruments  are  to  be  construed  as  matter  of  law 
by  the  court,  and  this  case  is  not  brought  within  any  of  the 
exceptions  to  that  rule.  Here  there  is  no  latent  ambiguity, 
and  there  are  no  technical  terms  to  be  explained.  But  no 
harm  was  done  to  the  defendants  in  submitting  the  con- 
struction and  meaning  of  the  lease  to  the  jury,  as  we  are 
of  opinion  that  it  was  the  duty  of  the  court  to  construe  it 
according  to  the  contention  of  the  plaintiff. 

For  the  purpose  of  construing  the  lease,  and  placing  the 
court  in  the  same  light  which  surrounded  the  parties,  it  had 
the  right  to  consider  all  the  facts  existing  at  the  time  of  its 
execution,  and  the  circumstances  attending  the  same.  The 
subject  of  the  lease  was  the  basement  of  a  building  which 
was  to  be  seven  stories  high,  and  it  is  not  to  be  supposed 
that  the  plaintiff  intended  to  deprive  himself  entirely  of 
the  ordinary  use  of  a  basement  for  an  engine,  elevator,  coal 
bin,  and  such  other  appliances  and  arrangements  as  are 
usually  placed  in  the  basement  of  such  a  building  and  are 
necessary  to  its  convenient  and  proper  use  and  occupation. 
If  he  had  intended  to  rent  the  whole  basement  to  the  de- 
fendants, with  the  exception  of  the  passageway  it  would 
have  been  easy  to  describe  it  simply  as  the  basement,  or  the 
whole  basement  of  the  building.  Instead  of  that,  with  a 
perfect  knowledge  of  the  depth  of  the  building,  the  base- 
ment room  rented  is  described  in  the  lease  as  being  about 
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eighty  feet  deep,  and  the  full  width  of  the  building,  thu» 
leaving  a  large  space  in  the  rear  not  included  in  the  dimen- 
sions given.  Then,  too,  it  is  quite  significant  that  the  pas- 
sageway through  the  building  was  to  be  for  the  common 
use  of  both  the  lessor  and  the  lessees.  It  is  difficult  to  per- 
ceive what  use  the  lessor  was  to  have  for  it  if  he  was  to 
have  no  right  whatever  in  the  basement. 

It  cannot  be  supposed  that  there  was  any  mistake  in 
describing  the  depth  of  the  basement  intended  to  be  rented, 
as  a  diagram  of  it  was  present  at  the  time  the  lease  was 
drafted. 

The  basement  rented  was  the  rentable  portion  thereof^ 
and  that  was  present  in  the  minds  of  the  parties  as  the 
basement.  The  portion  rented  was  to  be  divided  into  three 
apaitments,  connected  by  doors,  and  they  were  to  be  used 
as  offices.  These  apartments  were  exhibited  on  the  diagram 
present  when  the  lease  was  drawn  and  they  clearly  con- 
stituted the  basement  demised,  nothing  being  said  in  the 
lease  about  any  other  rooms  or  any  other  portion  of  the 
basement. 

The  plaintiff  was,  therefore,  right  in  his  contention  that 
the  defendants  leased  only  that  portion  of  the  basement 
extending  from  Beaver  street  to  a  depth  of  about  eighty 
feet. 

The  passageway  seems  to  have  been  constructed  in  sub- 
stantial compliance  with  the  terms  of  the  lease.  It  was  to 
be  seven  feet  wide,  with  a  wide  iron  stairway  leading  to  the 
front  of  the  basement,  on  the  Beaver  street  side.  That 
stairway  was  constructed.  There  is  no  provision  in  the 
lease  for  any  stairway  on  the  New  street  side  of  the  base- 
ment, but  the  passageway  or  thoroughfare  was  to  extend 
from  the  Beaver  street  entrance  to  the  New  street  entrancet 
which  means  the  New  street  entrance  of  the  basement* 
Such  passageway  as  that  we  understand  was  constructed, 
or  at  least  the  jury  could  have  so  found.  There  was  no 
practicable  way  of  constructing  a  passageway  seven  feet 
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wide  into  and  upon  New  street,  as  the  space  between  the 
side  of  New  street  and  the  building  as  erected  and  con- 
structed, at  the  time  of  the  lease,  was  not  more  than  thirty- 
two  inches,  and  the  top  of  the  street  was  nearly  as  high  as 
the  basement.  There  was  a  convenient  stairway,  as  con- 
venient as  could  reasonably  be  made  or  required  from  the 
end  of  the  passageway  through  the  basement  to  the 
street. 

We  think,  therefore,  that  the  court  could  properly  have 
decided,  construing  the  lease,  or  that  the  jury  could  have 
found  that  the  plaintiff  had  substantially  performed  the 
lease  on  his  part,  and  was  entitled  to  recover  the  rent  of 
the  defendants. 

But  even  if  this  were  not  so  we  think  there  was  sufficient 
evidence  that  the  defendants  had  the  possession  and  control 
of  the  basement  from  the  first  day  of  November,  1888,  and 
that  they  did  not  reject  or  attempt  to  reject  the  premises  or 
refuse  to  occupy  them  until  early  in  February  thereafter. 
We  think  there  was  sufficient  evidence  to  justify  the  jury 
in  finding  that  McMahone  was  the  agent  of  the  defendants 
to  take  and  receive  possession  of  the  basement  from  the 
plaintiff.  The  evidence  of  the  plaintiff,  which  is  to  some 
extent  confirmed  by  other  witnesses,  standing  alone,  cer- 
tainly tends  to  show  that  McMahone  was  the  agent  of  the 
defendants,  with  whom  he  was  authorized  to  deal  in  refer- 
ence to  the  demised  premises.  It  is  ti*ue  that  this  evidence 
was  contradicted  on  the  part  of  the  defendants,  but  the 
conflict  in  the  evidence  made  a  case  for  the  action  of  the 
jury.  Therefore,  after  the  plaintiff  delivered  the  keys  to 
McMahone  and  he  retained  them,  and  put  up  a  sign  ad* 
vertising  the  basement  for  rent,  and  the  defendants  had 
during  three  months  endeavored  to  obtain  tenants  for  the 
premises,  it  was  then  too  late  for  them  voluntarily  to  sur- 
render the  premises  to  the  plaintiff  and  refuse  to  pay  the 
rent  for  the  quarter  ending  on  the  first  day  of  February. 
Their  only  remedy  was,  not  to  refuse  to  pay  the  rent,  but 


50  REINERS  v.  YOUNG- 

statement  of  the  Case. 

if  the  plaintiff  had  failed  fully  to  perform  the  lease  on  his 
part,  to  sue  for,  or  to  recoup  or  counterclaim  the  damages 
suffered  by  them  on  account  of  such  failure. 

While  the  lessee  retains  possession  of  the  demised  prem- 
ises, he  cannot  escape  liability  for  the  rent,'  and  that  liabil- 
ity continues  until  he  is  evicted  by  the  lessor  or  by  par- 
amount title,  or  until  he  voluntarily  surrenders  the  demised 
premises  because  the  lessor  refused  to  give  him  possession 
of  the  whole  thereof,  or  otherwise  fails  to  keep  some  es- 
sential covenant  on  his  part.  Taylor's  Landlord  and 
Tenant,  §§  872,  379;  Hunt  v.  Silk,  5  East,  449;  Allen  v. 
Pell,  4  Wend.  605 ;  Etheridge  v.  Osborn,  12  id.  629 ; 
Arnold  v.  Clark,  45  N.  Y.  Sup.  Ct.  R.  252 ,  Chadwick  v. 
Woodward,  13  Abb.  N.  C.  441 ;  Hay  v.  Cumberland,  26 
Barb.  594. 

We  are  therefore  of  opinion  that  no  error  was  committed 
in  the  court  below,  and  that  the  judgment  should  be 
affirmed  with  costs. 

Andbews,  J.,  concurs. 


John  Reinebs  et  (d.j  Appellants,  t^.  John  M.  Young,  Re- 
spondent. 

Court  qf  Appeala,  4prtZ24,  1S88. 
Beversing  same  case,  38  Hun,  335. 

1.  Eaeemenl.    How  crecUed. — An  easement  is  the  right  which  one  pro- 

prietor has  to  some  profit,  benefit  or  lawful  use  out  of  or  over  the 
estate  of  another  proprietor.  Where  it  does  not  originate  in  fraud, 
it  should  be  found  to  exist  in  the  agreement,  express  or  implied, 
of  the  owner  of  the  servient  tenement. 

2.  Same. — Upon  the  severance  of  a  tenement,  where  the  easement  or 

servitude  is  not  contained  in  the  grant,  the  fact  that  the  premises 
retained  by  the  grantor  are  a  servient  tenement,  charged  with  an 
easement,  should  be  patent  as  a  feature  of  the  land,  which  directs 
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the  attention  to  its  existence  upon  such  examination  as  would  be 
ordinarily  given. 
3.  Same. — In  this  case,  as  the  servitude  or  easement  claimed  by  the 
defendant  is  not  found  in  the  grant,  and  is  not,  in  the  nature  of 
the  case,  apparent,  and  there  is  no  necessity  for  its  existence,  the 
defendant's  claim  that  he  has  an  easement  in  the  overlapping  wall, 
because  it  was  built  by  the  owner  of  the  entire  premises,  must 
fall. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  reversing  the  judgment  in  favor  of  plaintiff,  rendered 
at  special  term,  and  granting  a  new  trial. 

J.  Stewart  JRoss^  for  appellants. 

Wm,  H.  King^  for  respondent. 

Gray,  J. — By  the  pleadings  in  this  action,  the  con- 
troversy between  these  litigants  is  made  to  turn  upon  a 
single  question,  and  that  is  whether  the  defendant  has  made 
out  any  right  to  an  easement.  It  i^pears  from  the  map  that 
the  westerly  wall  of  his  house,  and  the  westerly  fence  of  his 
lot  are  upon  the  land  of  the  plaintiffs.  The  |)laintiffs,  in 
their  complaint,  allege  their  ownership  of  the  fee  in  the 
land,  and  that  possession  thereof  is  unlawfully  withheld 
from  them  by  the  defendant.  The  defendant  admits  plaint- 
iffs' allegation  of  ownership,  and  explicitly  alleges  that  he 
does  not  now  claim,  nor  has,  at  any  time,  claimed  or  asserted 
title  to,  oi  ownership  in,  any  portion  of  the  premises  to  which 
plaintiffs  lay  claim  in  their  complaint.  The  answer  further 
sets  forth,  that  the  building  now  standing  on  his  promises, 
was  erected  formerly  by  one  North,  who,  at  the  time,  was 
the  owner  of  his  lot,  arid  also  of  the  lot  next  adjoining  on 
the  west,  which  included  the  strip  in  question,  and  that 
while  such  owner,  North,  conveyed  the  lot  owned  by  the 
defendant,  to  one  Hill,  through  whom  defendant's  title  is 
derived.  The  answer  further  shows  that  the  present  build- 
ing is  now  as  it  was  erected  by  North,  and  that  it  was  so 
erected  by  him  "  with  full  power  and  authority  to  do  so." 
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The  plaintiffs  acquired  title  to  theii*  lot,  unimproved,  sub- 
sequently to  North's  conveyance  to  Hill,  and,  after  their  ac- 
quisition, discovered,  through  a  survey  of  the  premises,  that 
the  west  wall  of  defendant's  house,  and  his  west  fence  in 
the  rear,  stood  upon  their  lot  to  the  extent  of  a  few  inches. 

It  is  questionable,  whether  the  defendant's  pleading  suffi- 
ciently sets  forth  any  defense  to  the  plaintiff's  claim.  His 
argument  is,  that  he  has  an  easement  in  the  overlapping 
wall,  because  it  was  built  by  the  owner  of  the  entire  prem- 
ises, and  he  invokes,  in  support  of  his  contention,  the  rule 
at  common  law,  as  stated  in  Lampman  v.  Milks  (21  N.  Y. 
605),  that  when  the  owner  of  two  tenements  sells  one  of 
them,  or  the  owner  of  an  entire  estate  sells  a  portion,  the 
purchaser  takes  the  tenement  or  portion  sold,  with  all  the 
benefits  and  burdens  which  appear  at  the  time  of  sale  to 
belong  to  it,  as  between  it  and  the  property  which  the  ven- 
dor retains. 

But  neither  on  the  pleadings  or  the  proof  does  he  make 
out  any  right  by  grant  or  implication  for  the  advantage  of 
his  piece  of  land  in  or  over  the  adjoining  lot,  and,  therefore^ 
the  elements  necessary  to  constitute  an  easement  or  servi- 
tude are  wanting.  An  easement  is  the  right  which  one 
proprietor  has  to  some  profit,  benefit  or  lawful  use  out  of  or 
over  the  estate  of  another  proprietor. 

Where  it  does  not  originate  in  fraud  it  should  be  found 
to  exist  in  the  agreement,  express  or  implied,  of  the  owner 
of  the  servient  tenement.  Gale  &  Whately  on  Easements, 
23-81.  In  the  present  case  there  was  certainly  nothing  in 
the  grant  of  defendant's  premises  upon  which  he  can  found 
any  claim  that  an  easement  was  annexed  to  his  estate 
which  constituted  a  charge  upon  the  plaintiff's  estate  in  re- 
spect of  the  overlapping  wall  and  the  fence.  His  deed  is 
singularly  wanting  in  those  features  of  a  grant  usually 
found  in  transfers  of  land,  upon  which  buildings  have  been 
erected  and  to  which  rights  might  appertain.  The  descrip- 
tion in  his  deed  of  the  premises  intended  to  be  conveyed 
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thereby  is  simply  of  a  lot  by  its  metes  and  bounds,  with  no 
mention  of  buildings ;  while  the  hahendum  clause  does  not 
include  appurtenances  in  its  language. 

We  do  not  think,  in  such  or  similar  cases,  upon  the  sever- 
ance of  a  tenement,  a  reservation  should  be  implied  of  an 
easement  or  servitude  in  the  premises  retained  by  the 
grantor.  Where  the  easement  or  servitude  is  not  contained 
in  the  grant,  the  sign  of  the  servitude  should  be  apparent ; 
or,  as  it  was  expressed  in  some  of  the  authorities  and 
quoted  with  approval  by  Judge  Rapallo,  in  Butterworth 
V.  Crawford  (46  N.  Y.  349),  the  marks  of  the  burden  should 
be  open  and  visible.  In  the  same  case  that  learned  judge 
said,  with  reference  to  the  rule  of  law  creating  an  easement 
on  the  severance  of  two  tenements,  "  unless  the  servitude 
be  open  and  visible,  or  at  least  unless  there  be  some  appar- 
ent mark  or  sign,  which  would  indicate  its  existence  to  one 
reasonably  familiar  with  the  subject,  on  an  inspection  of  the 
premises,  the  rule  has  no  application." 

Such  was  not  the  state  of  facts  here.  It  does  not  appear 
that  it  was  known  to  any  one  that  the  buildings  extended 
beyond  the  line  of  the  defendant's  lot  and  no  ordinary  or 
usual  inspection  or  examination,  or  anything  short  of  a 
survey,  would  probably  have  revealed  that  fact.  It  was 
undoubtedly  the  result  of  inadvertence  in  the  erection  of 
the  building  and  of  the  fence.  It  is  impossible,  therefore, 
to  say  that  there  was  here  any  apparent  sign  or  mark  of  a 
servitude  in,  or  of  a  burden  upon,  the  premises  now  owned 
by  the  plaintiff.  That  the  brick  wall  of  the  house  stand- 
ing on  defendant's  lot  should  have  furnished  the  indication 
of  the  existence  of  a  servitude  in,  or  a  charge  upon,  the 
premises  now  owned  by  the  plaintiffs,  as  is  intimated  in 
the  general  term  opinion,  involves  the  idea  of  a  conscious- 
ness of  the  fact,  upon  inspection,  that  a  side  wall  of  a 
building  not  being  a  party  wall  (as  was  the  case  in  Rogers 
V.  Sinsheimer,  50  N.  Y.  646),  was  built  over  the  boundary 
line  of  the  lot,  which  was  about  to  be  conveyed. 
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I  think  that  is  an  untenable  view  of  the  situation  of  the 
parties  when  the  premises  now  owned  by  defendant  were 
transferred,  and  that  what  the  rule  requires  is  that  the  fact 
that  the  premises  retained  by  the  grantor  are  a  servient 
tenement,  charged  with  an  easement,  should  be  patent  as 
a  feature  of  the  land,  which  directs  the  attention  to  its-ex- 
istence  upon  such  examination  as  would  be  ordinarily 
given. 

The  case  of  Griffiths  v.  Morrison  (106  N.  Y.  165 ;  8  N. 
Y.  State  Rep.  685),  recently  decided  by  this  court,  was  an 
action  of  ejectment.  The  description  in  the  deed  to  de- 
fendant's grantor  was  by  metes  and  bounds  and  did  not 
embrace  a  strip  of  land  which  was  within  the  area  of  the 
adjoining  lot ;  but  the  defendant  claimed  the  right,  in  the 
nature  of  an  easement,  to  retain  possession  of  the  strip, 
because  the  house  was  built  and  extended  over  the  strip 
in  question  by  the  person  who  was  the  owner  of  both  lots. 

In  that  case,  plaintiff  had  conveyed  to  the  defendant's 
grantor,  and  his  deed  conveyed  the  buildings  on  the  land, 
together  with  the  tenements,  hereditaments  and  appurte- 
nances thereto  belonging;  language  wanting  in  the  descrip- 
tion of  the  deed  in  the  present  case. 

Judge  Pegkham,  delivering  the  opinion  of  the  court, 
which  was  concurred  in  by  all  the  members,  held  that  the 
defendant  did  not  have  the  right  to  retain  possession  of  the 
strip,  and  confined  the  defendant's  use  of  the  buildings 
standing  on  his  premises  to  the  limits  of  the  land  actually 
conveyed  by  the  deed.  He  held  that  the  language  of  the 
deed  conveyed  only  that  part  of  the  building  which  was  on 
the  land  described,  and  that  no  right  exists  upon  or  in  re- 
lation to  the  land  not  conveyed,  and  which  belonged  to  the 
plaintiff ;  that  the  estate  granted  was  a  lot  of  land  of  the 
dimensions  given  in  the  deed,  and  such  building  as  was  on 
that  lot,  and  that  the  estate  did  not  extend  to  any  portion 
of  the  building  which  was  outside  of  and  beyond  such  lot. 

We  think  that  to  the  extent  the  building  in  this  case 
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stands  upon  the  plaintiff's  land,  it  deprives  him  of  its  pos- 
session. As  it  was  said  in  Griffiths  v,  Morrison,  the  charac- 
ter of  the  easement  claimed  by  the  defendant,  in  effect, 
does  not  differ  from  the  claim  of  the  fee  to  the  strip  in 
question.  The  controvei-sy  here  is  trivial,  when  the  amount 
of  land  claimed  is  considered;  but  important  principles 
seem  involved,  which  call  for  an  expression  of  our  views. 

Our  conclusion  is  that,  as  the  servitude  or  easement 
claimed  by  the  defendant  is  not  found  in  the  grant,  and 
was  not,  in  the  nature  of  the  case  apparent,  and  there  was 
no  necessity  for  its  existence,  the  defendant's  claim  must 
fall. 

The  order  of  the  general  term  reversing  the  judgment  of 
the  special  term,  and  granting  a  new  trial,  should  be  re- 
versed, and  the  judgment  of  the  special  term  should  be 
affirmed,  with  costs  in  both  courts. 

All  concur  (Ruger,  Ch.  J.,  Andrews  and  Earl,  JJ.,in 
result},  except  Danforth,  J.,  not  voting. 


The  Delaware,  Lackawanna  and  Western  Railroad 
Company,  Appellant,  v.  John  M.  Barkard  et  al^ 
Respondents. 

Court  of  Appeals,  April  24.  1888. 

See  36  Hun,  67. 

Appectl.  Not  appealable. — An  order  of  the  general  term  oyemiling  ex- 
ceptions directed  to  be  heard  in  the  first  instance  at  the  general 
terra,  denying  the  motion  for  a  new  trial,  and  directing  judgment  to 
be  entered  for  the  defendants  on  the  verdict,  is  not  appealable  to 
the  court  of  appeals.  The  appeal  should  be  taken  from  the  judg- 
ment entered  in  pursurance  of  the  order. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  overruling  exceptions  ordered  to  be  heard  in  the  first 
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instance  at  the  general  term,  and  directing  a  judgment  en- 
tered on  the  verdict,  in  favor  of  the  defendants. 

William  Nottingham^  for  appellant. 

Sullivan  ^  Morris^  for  respondent,  Burkhard. 

Satterlee  ^  Yeoman^  for  respondents,  Fritchie. 

Earl,  J. — Upon  the  trial  of  this  action,  the  judge  non- 
suited the  plaintiflF  as  to  the  defendant  Catherine  Fritchie, 
and  directed  a  verdict  in  favor  of  the  defendants  Burkhard 
and  George  Fritchie,  and  ordered  the  plaintiff's  exceptions 
to  be  heard  in  the  first  instance  at  the  general  term.  Thew 
the  plaintiff  moved  for  a  new  trial  upon  the  exceptions,  and 
the  defendants  moved  for  judgment,  and  the  general  term 
denied  the  motion  for  a  new  trial  and  ordered  judgment  to 
be  entered  for  the  defendants  on  the  verdict.  From  that 
order  the  plaintiff  appealed  to  this  court.  The  defendants 
object  that  the  order  is  not  appealable,  and  we  are  of  that 
opinion. 

The  cases  of  Becker  v.  Koch  (104  N.  Y.  894 ;  6  N.  Y. 
State  Rep.  688),  and  of  Derleth  v.  DeGraff  (104  N.Y.  661 ; 
6  N.  Y.  State  Rep.  619),  are  precise  authorities  for  this 
conclusion.  There  is  abundant  scope  for  the  operation  of 
the  provision  contained  in  section  190  of  Code,  authorizing 
appeals  from  orders  which  grant  or  refuse  a  new  trial,  with- 
out applying  it  to  a  case  like  this.  This  is  in  substance  and 
effect  merely  an  order  for  judgment  upon  the  verdict,  which 
had  been  stayed  under  section  1000  of  the  Code.  The 
judgment  should  be  entered  in  pursuance  of  the  order  and 
then  an  appeal  may  be  taken  from  that. 

The  cases  of  O'Brien  v.  Jones  (91  N.  Y.  193),  Wohlfahrt 
V.  Beckert  (92  N.  Y.  491),  Metropolitan  National  Bank  v. 
Sirret  (97  N.  Y.  320),  to  which  our  attention  had  been 
called  by  the  counsel  for  the  appellant,  do  not  sustain  his 
contention  that  this  appeal  is  authorized.  In  each  of  those 
cases  the  exceptions,  which  were  ordered  to  be  heard  at  the 
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general  term,  were  sustained,  and  a  new  trial  was  ordered, 
and  the  appeal  was  from  the  order  granting  a  new  trial. 
There  can  be  no  doubt  that  such  an  appeal  is  authorized 
by  the  Code.  But  our  practice  has  been  uniform  to  deny 
the  right  of  appeal  in  such  a  case  as  this. 

In  the  cases  of  The  People  v.  The  Mutual  Trust  Company 
(96  N.  Y.  10),  and  Cornell  v.  Cornell  (96  N.  Y.  108),  there 
were  trials  before  the  court,  without  a  jury,  and  interlocu- 
tory judgments  were  given ;  and  then  in  each  case  there 
was  a  motion  for  a  new  trial  at  the  general  term,  under 
section  1001  of  the  Code,  and  from  the  order  denying  that 
motion  an  appeal  to  this  court.  Such  appeals  are  clearly 
authorized  by  the  Code.  Raynor  v.  Raynor,  94  N,  Y.  248. 
But  these  cases  are  no  authority  for  an  appeal  like  this, 
where  the  matter  is  ripe  for  final  judgment,  and  nothing 
remains  to  be  done  except  to  enter  it,  and  when  the  appeal 
from  the  order,  if  allowed,  would  bring  here  for  review, 
only  the  precise  questions  which  would  be  brought  here  by 
an  appeal  from  the  judgment. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur. 
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Aksok  C.  Eenkicutt,  Appellant,  v.  Joshua  Pakmalee^ 

Respondent. 

Ocmi  qfAppealB,  April  24, 1888. 
Ai&rming  3ame  case,  39  Hun,  651,  Mem. 

1.  Appeal.   Order  granting  new  trial, — Where  there  were  issues  of  fact 

tried  and  questions  of  fact  submitted  to  the  Jury,  and  the  motion 
for  a  new  trial  does  not  appear  to  have  been  based  solely  upon  ex- 
ceptions or  questions  of  law,  an  appeal  from  an  order  of  the  general 
term  af&rming  a  special  term  order  granting  the  motion  for  a  new 
trial,  does  not  bring  anything  for  review  to  the  court  of  appeals. 

2.  Same,  Judgment  absoUde, — ^The  court  of  appeals,  instead  of  dismiss- 

ing the  appeal,  ai&rmed  the  order,  and  directed  judgment  absolute 
against  the  appellant. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  affirming  an  order  setting  aside  a  verdict  for  plaintifif 
and  granting  a  new  trial. 

B.  F.  Congdon  for  appellant. 


W.  jET.  Henderson  for  respondent* 

Earl  J. — This  action  was  tried  before  a  jury,  and  they 
rendered  a  verdict  in  favor  of  the  plaintiff.  The  defendant 
then  made  a  motion  •  for  a  new  trial  upon  the  minutes  of 
the  court  and  an  order  was  made  setting  aside  the  verdict 
and  granting  a  new  trial.  From  this  order  the  plaintiff 
has  brought  an  appeal  stipulating  for  judgment  absolute  in 
favor  of  the  defendant,  in  case  the  order  should  be  affirmed. 

There  were  issues  of  fact  tried  and  questions  of  fact  sub- 
mitted to  the  jury.  The  motion  for  a  new  trial  does  not 
appear  to  have  been  based  solely  upon  exceptions  or  ques- 
tions of  law,  and  hence  the  motion  may  have  been  granted 
by  the  trial  judge  in  the  exercise  of  his  discretion  upon  the 
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facts.  That  such  an  appeal  does  not  bring  anything  for  re- 
view to  this  court,  has  been  settled  by  numerous  decisions. 
Wright  V.  Hunter,  46  N.  Y.  409 ;  Sands  v.  Crooke,  id.  664 ; 
Dickson  v.  Broadway  and  Seventh  Avenue  R.  R.  Co.,  47  id. 
507  ;  Downing  v.  Kelley,  48  id.  483  ;  Courtney  v.  Baker,  60 
id.  1 ;  Wagner  v.  L.  I.  R.  R.  Co.,  70  id.  614 ;  Harris  v. 
Burdett,  73  id.  136 ;  Snebley  v.  Conner,  78  id.  218 ;  Bronk 
V.  N.  Y.  and  N.  H.  R.  R.  Co.,  95  id.  656 ;  People  v.  Poucher 
99  id.  610. 

Instead  of  dismissing  this  appeal,  as  we  have  usually  done 
in  such  cases,  the  order  should  be  afiQrmed,  for  reasons 
stated  in  Snebley  v.  Conner.  We  reach  this  conclusion  the 
more  readily  as  we  are  inclined  to  the  opinion  that  the  court 
below  made  a  proper  disposition  of  the  case. 

Order  affirmed  and  judgment  absolute  ordered  against 
the  plaintiff,  with  costs. 

All  concur. 


The  People  of  the  State  of  New  York^  Respondent, 

t;.  Daniel  LvoNSAppellant. 

Court  of  Appeals,  *hm€  5, 1888. 

1.  Criminal  Law,  Appeal — A  failure  to  make  an  objection  and  talce 

proper  exception,  deprives  the  defendant  of  his  claim,  as  matter 
of  right,  to  a  reversal  of  the  Judgment.  But  under  the  amendment 
of  1887  to  section  528  of  the  Code  of  Criminal  Procedure  he  can  only 
ask  that  the  court  will  determine  upon  the  whole  case  the  ques- 
tion whether  Justice  requires  a  new  trial  or  not,  or  whether  the 
verdict  is  against  the  weight  of  evidence  or  against  law.  In  such 
case  the  court  is  vested  with  power,  in  its  discretion,  to  disregard 
the  neglect  and  review  the  case  upon  the  merits. 

2.  Same.   CredibUUy  of  defendant. — The  fact  that  defendant  was  on  trial 

for  a  capital  offense,  and  his  admissions  of  former  arrests,  con- 
victions and  imprisonments  maybe  considered  by  the  Jury  as  bear- 
ing on  his  credibility  as  a  witness. 

3.  Same.  Evidence. — Evidence  of  the  commencement  of  the  history  of 
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the  relatioDB  existing  between  the  defendant  and  the  deceased 
which  finally  culminated  in  the  shooting,  is  proper. 

Stephen  P.  Bldke^  for  appellant. 

Benj.  F.  Dos  Passos^  assistant  district  attorney,  for 
respondents. 

Pegkham,  J. — This  is  an  appeal  from  a  judgment  of  con- 
viction of  the  prisoner  of  murder  in  the  first  degree,  in  the 
court  of  general  sessions  for  the  county  of  New  York. 
The  prisoner  was  indicted  for  the  murder  of  one  Quinn  in 
August,  1887,  in  the  county  of  New  York.  He  was  tried 
in  the  general  sessions  before  the  recorder,  and  having  been 
duly  convicted  and  sentenced  to  death,  his  counsel  appealed 
from  such  judgment  to  this  court,  under  the  act  permitting 
such  appeal,  known  as  chapter  493  of  the  Laws  of  1887. 

It  is  claimed  on  the  part  of  the  defendant  that  the  evi- 
dence does  not  show  the  defendant  guilty  of  murder  in  the 
first  degree ;  and  under  the  act  of  the  legislature  above 
mentioned,  this  court  having  the  rigiit  to  examine  the 
record  and  determine  upon  the  whole  case  whether  the 
verdict  was  against  the  weight  of  evidence,  or  against  law, 
or  if  justice  requires  a  new  trial,  we  are  asked  to  make  such 
examination  in  this  case,  and  to  reverse  the  judgment  on 
the  ground  above  mentioned. 

The  case  being  one  in  which  the  only  judgment  to  be 
pronounced  upon  conviction  under  the  indictment,  is  that 
of  death,  an  appeal  from  such  judgment  makes  it  the  duty  of 
this  court  to  examine  with  very  great  care  and  attention  the 
whole  record  for  the  purpose  of  discharging  the  duty  im- 
posed  upon  us  by  the  legislature  and  determining  whether 
upon  that  evidence  justice  does  require  a  new  trial.  In 
making  that  examination  for  the  purpose  of  such  a  deter- 
mination, the  statute  says  it  is  not  necessary  that  an  ex- 
ception shall  have  been  taken  to  any  decision  made  by 
the  court  below.  Still,  as  has  been  already  said  by  this 
court,  a  defendant  under  this  statute  cannot  here  claim  as 


PEOPLE  OF  STATE  N.  Y.  v.  LYON.  61 



Opinion  of  the  Ck>urt,  by  Psckhau,  J. 
»  ■  » 

matter  of  right  the  benefit  of  errors  occurring  on  the  trials 
where  no  proper  objection  was  made  and  no  exception  taken 
to  the  decision  of  the  court  below.  Such  failure  to  make 
an  objection  and  take  proper  exception,  deprives  the  de- 
fendant of  his  claim,  as  matter  of  right,  to  a  reversal  of  the 
judgment.  Under  such  circumstances  he  can  only  ask  that 
the  court  will  determine  upon  the  whole  case  the  question 
whether  justice  requires  a  new  trial  or  not,  or  whether  the 
verdict  was  against  the  weight  of  evidence  or  against  law. 
The  court  is  then  vested  with  power,  in  its  discretion,  to 
disregard  the  neglect  and  review  the  case  upon  the  merits* 
People  V.  Driscoll,  107  N.  Y.  414 ;  12  N.  Y.  State  Rep.  253. 

Having  the  power,  we  have  exercised  it  in  this  case,  and 
have  examined  fully  and  carefully  the  whole  record,  and 
we  are  clearly  of  opinion  that  the  verdict  was  not  against 
the  weight  of  evidence  or  against  law,  and  that  justice  does 
not  require  a  new  trial.  On  the  contrary,  we  are  fully  con- 
vinced that  the  defendant  was  treated  with  eminent  fair- 
ness throughout  the  whole  trial,  and  tliat  the  verdict  is  in 
accordance  with  law,  and  that  a  new  trial  should  be  denied. 
Not  because  we  have  any  doubt  upon  the  question,  but 
simply  because  it  is  a  capital  case,  we  think  it  proper  to 
state  the  facts  which  we  think  the  jury  would  have  been 
well  justified  by  the  evidence  in  finding  in  this  case. 

The  defendant  is  a  man  between  twenty-five  and  thirty 
years  of  age,  a  resident  all  his  life  of  the  city  of  New  York. 
The  deceased  was  also  a  resident  of  the  same  city,  and  had 
been  all  his  life,  and  was  a  young  man  of  rather  above  the 
ordinary  height,  and,  as  the  evidence  tended  to  show,  some- 
thing of  an  athlete.  Some  time  in  May,  probably  the  80th, 
1887,  the  deceased,  the  prisoner  and  some  others,  including 
two  or  three  young  women,  went  to  a  picnic  at  the  upper 
end  of  the  island,  at  which  there  was  dancing. 

While  there,  there  was  some  disturbance  among  this 
party,  and  something  like  the  commencement  of  a  quarrel 
between  the  deceased  and  the  prisoner,  the  deceased  de- 
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manding  of  the  prisoner  that  he  should  apologize  for  some 
words  which  he  had  spoken  of  one  Meehan  who  was  a. com- 
panion of  the  deceased.  The  defendant  refused  to  do  so 
and  said  that  he  would  not  take  water  from  him  even  if  he 
was  a  wrestler.  The  whole  party  were  finally  put  out  of 
the  ground,  and  from  that  time  until  the  4th  of  July,  there 
is  no  particular  account  of  the  relations  existing  between 
the  prisoner  and  the  deceased. 

On  the  4th  of  July  the  same  parties  met,  either  just  prior 
to  their  going  to  a  bathing  place  in  the  upper  part  of  the 
town,  or  at  such  bathing  place,  and  there  they  all  had  a 
bath.  From  the  testimony  of  the  women  it  would  appear 
that  all  the  women  were  drinking  freely  and  the  men  of  the 
party  were  partners  in  the  same  business.  They  wandered 
up  and  down  through  the  town  between  the  bathing  place 
and  Thirty-sixth,  Thirty-eighth  and  Fortieth  streets  and 
Second  avenue,  going  into  various  saloons  and  taking  vari- 
ous drinks  and  loafing  about  until  the  evening  of  the  same 
day.  The  party  then  separated  for  a  short  period.  The 
same  evening  the  deceased  and  the  defendant  again  met  in 
a  saloon  where  the  defendant  and  one  of  the  women  were 
drinking,  and  the  deceased  being  on  the  outside  sent  some 
one  in  to  the  defendant  and  asked  him  to  come  out,  which 
he  did ;  and  then,  according  to  the  evidence,  Quinn  took  ex- 
ception to  something  which  he  said  the  defendant  had  re- 
marked in  regard  to  his  (Quinn's)  conduct,  and  although  the. 
defendant  denied  having  made  the  remark  the  deceased 
nevertheless  assaulted  him,  first  with  his  open  hand  and 
then  with  a  bamboo  cane  which  he  carried,  to  such  an  ex- 
tent as  to  quite  severely  cut  his  face,  blacken  his  eye  and 
cause  the  blood  to  flow  freely  down  his  face  and  over  his 
clothing.  The  severity  of  this  assault  is  variously  described 
by  the  witnesses,  some  making  it  an  exceedingly  gross  and 
desperate  assault,  others  making  it  of  a  much  less  savage 
nature  ;  but  all  agreeing  that  the  defendant  was  assaulted 
and  struck  with  the  hand  and  cane  of  the  deceased,  and 
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that  his  eye  was  blackened  and  his  face  bloody  from  the 
effects  of  the  assault. 

It  is  agreed  also  tliat  the  defendant  made  no  resistance 
to  this  attack,  but  endeavored  to  get  out  of  the  way  of 
the  deceased.  After  the  assault  was  over  the  defendant 
met  one  of  the  girls  and  said  to  her  "  you  were  right  after 
all,  you  had  me  done  up  by  Quinn  this  afternoon."  To 
which  the  girl  replied :  "  I  hope  you  don't  think  I  had  you 
done  up."  This  was  the  same  evening  of  the  assault  and  a 
«hort  time  after  it  occurred.  Evidence  was  given  upon  the 
trial  that  the  defendant  that  same  night  made  threats  in 
regard  to  the  deceased  and  said  he  would  get  ^*  hunk  "  with 
him,  and  one  witness  testified  that  he  said  he  would  put  a 
bullet  in  him  the  next  time  he  saw  him.  Others  testified 
he  said,  ^'  he  did  me  to-night  but  I'll  do  him  the  next  time 

1  see  him,"  or  "  I'll  do  him  to-morrow,"  or  "  he  did  me  to- 
night and  I'll  do  him  when  he  has  friends  and  I  have 
mine. " 

The  next  day,  July  5th,  the  defendant  was  not  at  work, 
but  met  a  companion  with  whom  he  walked  through  the 
streets  of  the  city,  and  they  finally  went  to  a  saloon  about 

2  o'clock  P.  M.,  where  the  barkeeper  was  a  brother  of  the 
companion  with  whom  defendant  was  walking.  Defend- 
iint  asked  him  if  he  had  a  pistol,  and  the  barkeeper  seeing 
his  brother  who  was  behind  the  defendant,  shake  his  bead, 
told  the  defendant  he  had  not,  it  was  at'  home  and  broken. 
About  this  time  another  companion  came  into  the  saloon 
and  asked  the  defendant  where  he  got  the  shiner  (meaning 
the  black  eye)  and  defendant  told  him  that  Quinn  had 
given  it  to  him  the  night  before  and  threatened  to  do  it 
every  time  he  came  around  that  corner  (l>eing  the  corner  of 
Second  aveune  and  Thirty-sixth  street),  and  that  he  meant 
to  be  prepared  for  him.  He  then  asked  the  witness  if  he 
had  a  pistol  and  was  told  that  he  had  one  at  home.  The 
defendant  asked  him  to  loan  it  to  him,  saying  that  he 
would  give  it  back  to  him  the  next  day,  or  some  such  ex- 
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pressioa  as  that.  The  witness  then  went  to  his  home,  got 
the  pistol  and  came  back,  having  been  gone  probably  two 
hours.  He  found  the  defendant  at  the  saloon  when  he 
came  back  and  gave  the  pistol  to  him.  At  this  time  there 
was  noticed  on  the  defendant's  chin  a  cut  or  scratch,  de- 
scribed by  the  witness  as  not  a  very  deep  one,  but  at  the 
bottom  of  the  chin  plainly  visible  and  seemingly  recent. 
When  the  defendant  received  the  pistol  from  the  witness 
he  asked  him  if  it  was  loaded  and  was  told  that  it  was 
not. 

The  witness  on  the  stand  swore  distinctly  and  positively 
that  the  pistol  was  not  loaded  when  he  gave  it  to  the  de- 
fendant; that  he  examined  it  before  handing  it  to  the 
defendant  and  knew  it  was  not  loaded.  This  was  in  the 
afternoon,  about  4  o'clock,  of  July  5th.  As  soon  as  the  de* 
fendant  received  the  pistol  he  went  into  the  rear  of  the 
saloon  behind  a  kind  of  partition  and  was  there  heard  to 
"click"  the  pistol  a  number  of  times.  When  he  came  out 
he  was  accompanied  by  the  same  person  who  came  with 
him  when  he  first  entered  the  saloon,  and  they  walked 
down  street  together  and  parted  at  the  corner  of  Thirty- 
sixth  street  and  Fourth  avenue  about  4  o'clock  in  the  after- 
noon. There  was  time  and  opportunity  to  load  the  pistol 
when  defendant  was  behind  the  partition.  Just  before  they 
parted  defendant  said  to  the  witness  that  he  meant  to  get 
"square,"  or  **hutik,"  with  the  deceased.  The  witness 
told  the  defendant  he  had  better  not  have  any  trouble  with 
the  deceased  ;  that  he  was  a  bigger  man  than  he  was ;  that 
he  had  better  take  the  black  eye  and  have  no  more  trouble, 
for  he  was  known  to  be  a  pretty  strong  man.  In  the  course 
of  this  conversation  defendant  told  witness  that  Quinn  had 
theatened  to  do  him  up  every  time  he  got  him  on  the  cor- 
ner of  Thirty-eighth  street  and  Second  avenue. 

About  twenty  minutes  or  a  quarter  of  five  that  same 
afternoon  the  defendant  was  seen  on  the  southeast  comer 
of  Thirty-eighth  street  and  Second  avenue,  and  to  walk 
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across  that  avenue  to  the  other  or  west  side,  where  lie  stood 
a  few  moments  looking  towards  Thirtynseventh  street. 
Then  he  was  seen  to  walk  back  to  the  east  side  of  the 
avenue,  where  the  witness  lost  sight  of  him,  as  she  was 
going  into  a  baker's  shop  near  by;  and  within  a  very  brief 
time  after  that  the  shooting  took  place  on  the  corner  of 
Thirty-eighth  street  and  Second  avenue,  on  the  east  side  of 
the  avenue. 

The  defendant's  home  was  in  First  avenue,  and  could 
have  been  reached  by  him  by  going  through  any  of  the 
streets  south  of  Thirty-eighth  or  Thirty -ninth  streets,  just 
as  well  as  through  Tliirty -ninth  street. 

There  is  no  evidence  by  any  one  who  heard  the  conver- 
sation that  took  place  between  the  parties  as  the  time  of 
the  shooting.  Some  of  the  witnesses  were  near  enough  to 
hear  that  it  was  an  animated  conversation,  but  could  not 
detect  the  words. 

The  evidence  of  one  witness  was  to  the  effect  that  he 
saw  a  person  who  turned  out  to  be  the  defendant,  raise  his 
hand  to  fire  at  the  deceased,  who  almost  immediately  fell, 
and  the  defendant  then  turned  and  walked,  and  subse- 
quently ran  away.  The  person  who  was  talking  with  the 
deceased  on  the  corner  of  Thirty-eighth  street  and  Second 
avenue  just  before  the  defendant  came  up  said  that  the 
deceased  was  standing  with  his  back  towards  the  south,  or 
the  direction  from  which  the  defendant  was  coming  up 
Second  avenue ;  that  they  were  talking  about  the  assault 
deceased  had  made  upon  the  defendant  the  night  before  ; 
that  as  witness  was  facing  the  deceased  he  saw  the  de- 
fendant coming  up  the  avenue  between  Thirty^eventh  and 
Thirty-eighth  streets,  and  when  the  defendant  was  near  or 
about  to  cross  Thirty-eighth  street  he  said  to  the  deceased, 
"  here  comes  Lyon  now ; "  that  immediately  deceased  turned 
m  the  direction  the  defendant  was  coming  and  moved  to- 
wards the  curbstone,  the  effect  of  which  was  to  put  him- 
self in  front  of  the  defendant  and  to  intercept  his  progress. 
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Then  there  was,  as  has  been  stated,  animated  conversation 
followed  by  the  shooting,  and  without  any  assault  having 
been  seen  to  have  been  made  by  the  deceased  upon  the 
defendant. 

The  defendant,  as  is  stated,  ran  away  and  went  to  New 
Jersey  and  also  to  Pittsburg,  and  was  finally  arrested  there 
on  the  21st  of  July  and  brought  back  and  lodged  in  jail  in 
New  York. 

This  evidence  was  substantially  uncontradicted,  except 
that  the  defendant  was  put  upon  the  stand  and  claimed 
that  the  killing  was  done,  first,  in  self-defense ;  second, 
that  it  was  accidental.  He  testified  that  he  did  not  believe 
the  pistol  was  loaded  when  it  was  given  to  him  by  his  friend, 
who  stated  to  him  that  it  was  not  loaded,  and  that  he  did 
not  himself  load  it  after  he  got  it ;  that  when  he  met  the 
deceased  he  was  on  his  way  home,  and  endeavored  to  go  by 
without  meeting  him,  but  that  when  his  presence  was  dis- 
covered by  the  deceased  and  when  he  stepped  forward 
and  intercepted  the  defendant,  some  conversation  occurred 
of  a  threatening  nature,  and  the  deceased  then  assaulted 
him  and  cut  his  chin  with  a  dagger  or  some  sharp  instru- 
ment and  was  proceeding  to  further  assault  him  when  he 
called  out  to  him  to  stop,  that  he  was  armed,  and  for  the 
purpose  of  frightening  the  deceased,  he  drew  the  pistol  and 
pointed  it  and  fired,  not  supposing  that  it  was  loaded  and 
with  no  intention  of  injuring  the  deceased ;  that  he  almost 
fainted  as  soon  as  he  saw  what  he  had  done,  and  then 
started  and  i*an  away. 

Various  other  contradictions  of  the  testimony  produced 
by  the  people  were  given  by  the  defendant,  and  one  witness 
was  called  by  him  who  testified  that  after  the  affray  or 
quarrel  he  saw  the  defendant  walking  away  with  his  pocket 
handkerchief  placed  up  against  his  chin  which  was  bleeding. 
This  evidence  the  defendant  claims  was  corroborative  of  his 
own  testimony  in  regard  to  the  assault  having  been  made 
by  the  deceased  upon  him  at  the  time  of  the  shooting.     From 
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all  the  evidence  in  the  case,  carefully  coDsidered,  it  would 
seem  quite  plain  that  the  defendant,  instead  of  seeking  his 
home,  was  engaged  in  watching  the  place  where  the  deceased 
was  accustomed  to  be,  and  was  crossing  the  avenue  from 
one  side  to  the  other,  with  the  evident  purpose  of  awaiting 
the  arrival  of  the  deceased ;  and  when  he  appeared,  the  de- 
fendant, with  the  pistol  in  his  pocket,  started  up  the  avenue 
with  the  intention  of  meeting  him.  The  evidence  made  it 
plainly  a  case  for  the  jury  to  determine  as  to  the  intention 
of  the  defendant  in  putting  the  pistol  in  his  pocket  and 
starting  out  for  the  vicinity  where  the  deceased  was  accus- 
tomed to  be.  The  careful  examination  which  we  have 
given  the  whole  evidence  in  the  case,  leads  us  to  regard  the 
verdict  with  entire  satisfaction. 

Aside  from  the  fact  that  the  defendant  was  on  trial  for  a 
capital  offense,  which  the  jury  might  consider  in  weighing 
his  evidence,  the  further  facts  appeared  upon  his  examina- 
tion which  the  jury  might  also  consider  &s  bearing  upon  his 
credibility,  that  the  defendant  had  been  arrested  when  sev- 
enteen or  eighteen  yeaiB  of  age,  for  an  attempt  to  commit 
burglary,  had  pleaded  guilty,  and  been  sent  to  the  Elmira 
Reformatory,  where  he  spent  some  years;  that  in  1884, 
he  was  convicted  of  an  attempt  at  burglary,  and  sent  to 
state  prison ;  that  he  had  been  arrested  numerous  times  for 
disorderly  conduct ;  and  during  his  flight  after  the  killing 
in  question,  he  was  arrested  in  Pittsburg  for  an  attempt  at 
burglary,  and  was  in  jail  in  that  city  when  the  officers  from 
New  York  arrived  and  identified  him. 

The  great  weight  of  evidence  upon  the  trial  was  with  the 
people.  There  can  be  little  doubt  that  the  defendant,  smart- 
ing under  the  beating  which  he  had  received  the  night  pre- 
vious, procured  the  pistol  and  started  out  in  search  of  the 
deceased,  with  the  intention  of  taking  the  law  into  his  own 
hands,  and  wiping  out  the  insult  by  the  destruction  of  the 
person  who  had  been  the  cause  of  it. 

Some  exceptions  were  taken  during  the  course  of  the  trial 
which  it  is  proper  we  should  notice. 
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Counsel  for  the  defendant  argues  that  the  testimony  givea 
ill  regard  to  what  took  place  at  the  picnic,  three  or  four 
weeks  prior  to  the  shooting  was  improper,  and  should  have 
been  excluded.  We  think  not.  It  was  the  commencement 
of  the  history  of  the  relations  existing  between  the  defend- 
ant and  the  deceased  which  finally  culminated  in  the  shoot- 
ing on  the  fifth  of  July.  A  quarrel  between  the  two  men 
began  at  the  picnic,  and  being  so  short  a  time  before  the 
shooting  it  was  proper  to  show  it. 

Counsel  for  the  defendant  made  several  requests  of  the 
court  to  charge  the  jury,  and  it  would  seem  that  the  court 
substantially  complied  with  them.  There  are  noexceptiona 
to  any  alleged  refusals  of  the  court  to  charge  and  there  are 
no  exceptions  to  the  charge  as  made. 

It  is  claimed,  however,  that  the  learned  recorder  errone- 
ously instructed  the  jury  in  regard  to  the  right  of  the 
defendant  to  arm  himself,  and  that  a  new  trial  ought  to 
be  granted  on  that  account.  It  is  claimed  he  in  substance 
charged  that  the  defendant  would  have  no  right  after  the 
deceased  had  threatened  him  to  come  to  the  place  where 
the  deceased  might  be  or  to  walk  the  streets  in  its  vicinity ; 
but  that  defendant's  duty  was  to  apply  to  the  authoritiea 
and  obtain  the  protection  of  the  law.  The  difficulty  with 
this  is  that  the  recorder  gave  no  such  charge.  He  did 
not  state  that  an  individual  threatened  by  another  with 
personal  injury  had  no  right  to  walk  the  streets  or  to  "go 
where  the  party  making  the  threats  might  be  ;  but  that  he 
must  avoid  meeting  him  or  going  through  the  streets  where 
he  might  be  and  must  call  upon  the  law  for  his  protection. 

The  learned  recorder  in  his  charge,  when  stating  what 
might  be  regarded  as  excusable  homicide  stated  that  ^^  if  the 
pistol  was  fired  by  the  defendant  intentionally,  if  he  pre- 
sented it  against  the  person  of  the  deceased  intending  to 
inflict  injury  upon  him,  then  it  is  manifest  it  was  not  an 
accident,  it  was  not  a  misfortune  within  the  meaning  of 
the  law,  and  therefore  it  was  not  excusable.      And  even  if 
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it  was  by  accident  and  misfortune,  you  must  be  further 
satisfied  before  you  can  acquit  on  the  ground  that  the  homi- 
cide was  excusable,  that  the  prisoner  was  engaged  at  that 
time  in  doing  a  "lawful  act  by  lawful  means  and  with 
ordinary  caution  and  without  any  unlawful  intent."  The 
recorder  further  stated  in  regard  to  the  assault  on  the  4th 
of  July  that  "  if  any  wrong  had  been  done  to  him,  if  he  had 
been  assaulted  as  he  claims  he  was  upon  that  occasion  and 
unjustly  beaten  and  ill  used,  it  was  his  duty  to  apply  to  the 
public  authorities,  to  resort  to  the  law  for  redress  if  he  had 
an  opportunity  to  do  so,  but  he  would  have  no  right  to  arm 
himself  and  to  go  to  the  place  where  he  expected  to  meet 
the  man  who  had  wronged  and  ill-treated  him  and  inflict 
any  bodily  injury  whatever  upon  him.  That  would  be 
vengeance,  and  it  is  not  doing  a  lawful  act  in  a  lawful 
manner." 

Counsel  for  the  defendant  further  argues  that  this  charge 
holds  the  defendant  guilty,  if  defendant  had  unexpectedly 
and  without  seeking  the  deceased  met  him,  even  if  the 
pistol  at  the  time  had  been  accidentally  discharged.  No 
such  construction  can  be  given  to  it,  and  that  was  not  the 
idea  expressed.  No  fault  can  be  found  with  the  law  as 
really  laid  down  by  the  learned  judge.  The  clear  meaning 
was  that  no  man  can  for  any  affront  or  insult  that  has  been 
perpetrated  upon  him  hours  before  arm  himself  with  a 
deadly  weapon  and  seek  out  the  individual  who  committed 
the  offense  and  then  and  there  proceed  to  take  the  law  into 
his  own  hands  and  punish  the  perpetrator  of  the  wrong. 
And  if  while  intent  on  such  purpose  he  meets  the  individual 
upon  whom  he  designs  to  wreak  his  vengeance,  and  before  he 
is  ready  to  fire  the  shot,  and  while  the  intent  still  exists,  the 
pistol  is  accidentally  discharged  and  his  enemy  killed,  it 
cannot  be  said  for  one  moment  tliat  the  defendant  was  then 
engaged  in  doing  "  a  lawful  act  by  lawful  means  and  with 
ordinary  caution  and  without  any  unlawful  intent,"  and  that 
therefore  the  homicide  was  excusable. 
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The  whole  charge  of  the  learned  recorder  was  an  ex- 
ceedingly fair  one.  Every  right  of  the  defendant  was  care- 
fully guarded,  the  law  was  accurately  explained,  and  the 
question  to  be  decided  by  the  jury  was  presented  to  it  in 
clear,  careful  and  able  manner. 

We  are  satisfied  that  no  exception  taken  by  the  defendant 
upon  the  trial  is  of  any  force,  and  we  think  the  judgment 
entered  upon  the  verdict  should  be  affirmed. 

All  concur. 


William  Batlis,  Appellant,  v.  Fbedbrick  J.  Stimson, 

Respondent. 

Court  of  Appeals,  June  6,  18S8. 

1.  Contract  to  convey  land.  Title. — The  purchaser,  though  his  vendor  has 

recently  derived  his  title  by  an  assignment  expressed  to  be  In  con- 
sideration of  one  doUar  and  other  good  and  valuable  considera- 
tions *'  from  a  third  person  who  meantime  failed  and  assigned  for 
benefit  of  creditors,  has  no  ground  for  refusing  to  take  title  in  the 
absence  of  anything  to  indicate  an  intention  on  the  part  of  any 
creditor  to  attack  the  assignment. 

2.  Same. — Such  possibility  is  purely  imaginary  and    insufflcient    to 

create  even  a  doubt,  much  less  a  rational  doubt,  and  one  in  the 
solving  of  which  a  court  could  lawfully  require  the  assistance  of  a 
jury.  Less  than  this  will  not  avail  the  unwilling  vendee,  even 
though  compelled  to  answer  in  a  court  of  equity. 

3.  Pleadings.  How  defense    alleged. — An  answer    should    disclose    the 

defense,  whether  it  is  by  denial  or  new  matter,  without  reference  to 
any  other  pleading,  and  be  complete  in  itself  and  requiring  neither 
amplification  nor  patching  from  fragments  of  the  complaint. 

Action  to  recover  back  a  payment  made  by  plaintiff  to 
defendant  upon  the  execution  of  a  contract  for  the  sale  by 
the  latter  to  the  former  of  an  unexpired  term  of  a  lease^ 
of  certain  premises  situate  in  the  city  of  New  York. 

Appeal  from  a  judgment  of  the  general  term  of  the  supe- 
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rior  court  of  the  City  of  New  York,  aflSrming  a  judgment 
in  favor  of  the  defendant,  entered  upon  the  report  of  a 
referee. 

Adrian  Van  Sinderin^  for  appellant. 

Wm.  Pierrepont  Williams^  for  respondent. 

Danforth,  J. — The  case  was  submitted  to  a  referee, 
whose  findings  have  been  affirmed  by  the  general  term* 
Upon  examination  we  discover  no  finding  unsuppoited  by 
evideiice,  nor  a  refusal  to  find  any  material  fact  which 
stood  on  uncontroverted  evidence. 

The  facts,  therefore,  are  not  in  dispute,  and,  so  far  as 
they  relate  to  any  question  upon  this  appeal,  are  as  fol- 
lows :  On  the  8th  of  November,  1882,  one  Theodore  Weston 
held  a  lease  from  the  trustees  of  Columbia  College,  of  cer- 
tain premises  in  the  city  of  New  York,  and  on  that  day 
assigned  it  to  the  defendant  upon,  as  the  assignment  stated, 
**a  consideration  of  one  dollar  and  other  good  and  valuable 
considerations."  On  the  next  day  the  assignment  was 
recorded.  On  the  twenty-fourth  of  the  same  month  the 
defendant  entered  into  an  agreement  in  writing  with  the 
plaintiff  to  sell  to  him  the  leasehold  free  from  all  incum* 
brance  save  a  mortgage  of  $23,000,  and  the  plaintiff  agreed 
to  buy  the  same  at  the  price  of  $40,500,  and  at  once  paid 
$3,000,  on  account  of  the  purchase-price.  Both  parties 
agreed  that  the  sale  should  be  completed  and  title  taken 
on  the  10th  of  December,  1882.  On  the  fourth  of  Decem- 
ber, the  said  Theodore  made  a  general  assignment  for  the 
benefit  of  creditors,  to  one  D.,  which  was  duly  filed  in  the 
proper  office,  and  within  a  day  or  two  thereafter  judg- 
ments were  docketed  against  him  for  a  large  amount.  Im- 
mediately thereafter  the  plaintiff's  counsel  notified  the 
defendant  that  he  would  not  advise  his  client  to  take  the 
title,  "  without  releases  from  Weston's  general  assignee 
and  from  his  judgment-creditors,"  and  the  time  for  com- 
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pleting  the  purchase  was  adjourned  from  time  to  time, 
until  January,  24,  1883.  At  or  about  that  time  the  plaint- 
iff for  reasons  thus  intimated  by  his  counsel,  elected  to 
rescind  the  contract,  and  so  notified  the  defendant. 

No  other  objection  was  made  to  the  title,  but  upon  the 
trial  of  this  action  it  was  made  to  appear  that  prior  to  the 
assignment  of  the  lease  to  Stimson,  the  defendant  had 
assigned  it  by  way  of  security  to  one  Norris,  for  money 
due  or  to  be  advanced,  but  the  referee  found  that  the  de- 
fendant was  prepared  to  discharge  that  obligation  upon  the 
completion  of  the  contract,  and  that  in  fact,  the  transfer 
of  the  leasehold  premises  from  the  said  Theodore  Weston 
to  the  defendant  was  made  for  a  good  and  valuable  consid- 
eration, was  not  intended  to  hinder,  delay  or  defraud  ci edi- 
tors of  said  Weston,  nor  to  create  a  trust,  nor  to  preserve 
an  interest  therein  for  said  Weston,  but  was  an  absolute 
and  bona  fide  sale  and  transfer  thereof ;  "  he,  also,  found  that 
the  defendant's  title  was  neither  defective  nor  subject  to 
ally  well-founded  objection  in  law  or  fact,  and  dismissed  the 
complaint. 

In  any  view  of  the  case,  whether  it  relates  to  the 
marketable  quality  of  the  defendant's  title,  or  to  its  intrin- 
sic goodness,  we  are  of  opinion  that  the  conclusion  of  the 
referee  and  the  judgment  of  the  supreme  court  approving 
it  should  be  affirmed. 

The  opinions  pronounced  by  these  learned  tribunjils  are 
reported  (53  N.  Y.  Superior  Court  Rep.  225),  and  we  have 
only  to  speak  of  the  objections  urged  by  the  appellant  to 
their  exposition  of  law  by  which  his  action  was  defeated. 
It  is  said  by  the  learned  counsel  for  the  appellant  that  the 
"  findings  and  conclusions,  as  well  as  the  opinion  of  the 
referee  and  of  the  general  term,  all  proceed  upon  the 
idea  that  the  action  was  brought  to  recover  money  on  the 
basis  of  a  rescinded  contract,"  which  assumption  he 
declared  to  be  erroneous.  But  the  pleadings  allow  no  other 
construction  than  that  complained  of. 
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The  complaint  states  several  objections  to  the  title,  notice 
to  the  defendant  thereof,  his  omission  to  remove  them,  and 
that  thereupon  the  plaintiff  did,  on  the  24th  of  January, 
1883,  notify  him  of  his  election  to  rescind  the  same  and 
-demand  the  repayment  of  the  sum  of  "$3,000  paid  by 
plaintiff  to  defendant  on  account  thereof,  with  interest  from 
Jhe  24th  day  of  November,  1882,  the  time  of  the  said  pay- 
ment, together  with  the  expenses  and  counsel  fees  paid  and 
incurred  by  plaintiff  in  the  examination  of  the  title  to 
the  said  premises,''  and  this  sum  and  the  money  paid  for 
these  causes  he  seeks  to  recover. 

The  referee  found  the  rescission  made  and  notice  thereof 
given  to  the  plaintiff.  He  could  not  do  otherwise,  for  the 
•complaint  alleged  it  and  the  answer  admitted  it. 

It  is  true  the  complaint  also  alleges  that  the  plaintiff  in- 
curred other  expenses  for  matters  said  by  him  to  have  been 
promoted  for  the  benefit  and  with  the  consent  of  the  de- 
fendant, but,  as  we  gather  from  the  pleadings,  these  were 
denied  by  the  defendant,  and  certainly  are  found  by  the 
referee  to  be  unproven.  The  evidence  called  for  no  other 
conclusion,  I  speak  thus  doubtingly  of  the  answer,  for  it 
is  so  drawn  as  to  be  unintelligible  except  upon  careful  com- 
parison with  the  complaint  in  order  to  find  out  what  is 
denied.  In  terms  it  denies  nothing,  but  directs  our  atten- 
tion to  the  "  whole  of  the  paragraph  beginning  with  the 
words  '  and  the  plaintiff,' "  in  folio  11,  to  the  whole  of  the 
pai*agraph  beginning,  in  folio  23,  with  the  same  words,  to 
the  last  five  lines  of  a  paragraph  ending  in  folio  15,  "the 
last  three  of  folio  19,  the  first  six  lines  of  folio  20,"  and 
avers  that  as  to  the  truth  of  such  allegations  as  are  there 
found,  the  defendant  has  neither  knowledge  nor  informa- 
tion sufficient  to  form  a  belief.  It  is  thus  inartificial  and 
troublesome,  and  not  in  accordance  with  any  rule  of  plead- 
ing at  common  law  or  under  the  Code.  It  is,  however 
careless,  no  doubt  easy  for  the  pleader,  but  the  labor  of 
dissection  and  discovery  as  to  its  meaning  is  thrown  upon 
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the  opposite  counsel  and  the  court.  It  belongs  to  neither^ 
The  answer  should  disclose  the  defense,  whether  it  be  by 
denial  or  new  matter,  without  reference  to  any  other 
pleading ;  it  should  be  complete  in  itself  and  require  neither 
amplification  nor  patching  from  fragments  of  the  com- 
plaint. The  Code  means  nothing  less  when  it  enacts  (sec- 
tion 500)  that  "  the  answer  must  contain,"  "  a  denial  of 
each  material  allegation  of  the  complaint  controverted  by' 
the  defendant,"  and  what  allegations  are  thus  controverted 
should  appear  on  the  face  of  the  answer.  The  plaintiff's 
attorney  should  not  be  required  to  look  beyond  that  plead- 
ing for  such  information,  nor  should  the  court  be  required 
to  count  lines  and  measure  paragraphs  to  discover  the  mat- 
ters put  in  issue.  We  think,  however,  the  answer  has  been 
properly  construed  and  applied ;  at  least  the  finding  of  the 
referee  is  clear  and  decisive. 

He  also  found  that  the  objections  made  to  the  title  offered 
by  the  defendant  were  baseless.  This  conclusion  is  amply 
sustained  by  the  opinions  already  referred  to,  and  to  the= 
cases  there  cited  may  be  added  Moser  r.  Cochrane  (107 
N.  Y.  35  ;  11  N.  Y.  State  Rep.  200).  The  plaintiff  seems- 
to  have  been  led  by  extreme  caution  into  suspicions  which 
were  in  fact  groundless,  and  in  no  manner  sufficient  to  re- 
lieve him  from  a  contract  upon  which  he  fairly  entered. 
No  fact  appeared  to  him ;  none  is  disclosed  by  evidence 
showing  either  that  any  creditor  of  Weston  intended  to 
attack  the  assignment  under  which  the  defendant's  title 
was  made,  or  that  any  foundation  existed  for  such  attack* 
Indeed,  all  that  is  suggested  by  the  plaintiff  is  that  "  in  an 
attack  by  creditors  a  wide  range  of  inquiry  would  be  open,'* 
"  and  if  the  findings  were  adverse  to  the  good  faith  of  the 
transaction,  the  purchaser  would  be  remediless."  The  only 
fact  called  to  our  attention  is  the  statement  of  considera- 
tion in  the  assignment.  However  that  statement  is  con- 
strued, even  as  showing,  as  it  does  not  show,  that  the  con- 
veyance was  not  founded  on  a  valuable  consideration,  it 
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would,  standing  by  itself,  be  of  no  importance.  1  R.  S. 
137,  §§  4,  6.  The  possibility  suggested  is  purely  imaginary 
and  insufficient  to  create  even  a  doubt,  much  less  ^^  a  ra- 
tional doubt,"  or  one  in  the  solving  of  which  a  court  could 
lawfully  require  the  assistance  of  a  jury.  Shriver  v.  Shriver, 
86  N.  Y.  575.  Less  than  this  would  not  avail  the  unwill- 
ing vendee,  even  if  compelled  to  answer  in  a  court  of  equity. 
Hellreigel  v.  Manning,  97  N.  Y.  56.  *  I  have  carefully  ex- 
amined the  elaborate  and  well-considered  brief  of  the  ap- 
pellant and  the  authorities  referred  to  by  him.  I  find 
nothing  in  either  which  impairs  the  reasoning  or  conclusion 
of  the  courts  below,  or  supports  the  appeal. 
The  judgment  should,  therefore,  be  affirmed. 


All  concur. 


John  Hudson,  Appellant,  v.  The  Ocean  Steamship  Com- 

PAiinr  OP  Savannah,  Respondent. 

Covart  of  Appeals f  June  5,  1888. 

Affirming  same  case,  38  Hun,  644,  Mem. 

Master  and  servant.  Assuming  risks. — ^Where  the  master  has  performed 
his  duty  in  furnishing  adequate  and  safe  appliances,  and  such  as 
are  usual  in  the  particular  business  in  which  the  serv^ant  is  em- 
ployed, the  latter  assumes  all  the  risks  of  the  work,  and  of  his  own 
and  his  fellow-servants'  negligence. 

Action  to  recover  damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negligence. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  in  favor  of  the  de- 
fendant entered  upon  an  order  dismissing  the  complaint, 

Samuel  H,  Randall^  for  appellant. 
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Nathan  Bijur^  for  respondent 

Gray,  J. — The  trial  court  refused  to  submit  the  case  to 
the  jury,  and  dismissed  the  complaint,  and  its  action  was 
approved  by  the  general  term. 

We  see  no  error  committed  in  so  doing.  The  plaintiff, 
while  engaged  in  putting  freight  on  board  of  one  of  defend- 
ant's steamships,  at  its  dock  in  New  York  city,  by  means  of 
a  truck,  wliich  he  wheeled  from  dock  to  ship,  over  a  plat- 
form or  "skid,"  was  precipitated  into  the  water  by  the  fall 
of  the  skid,  and  thereby  was  injured.  It  is  usual  to  truck 
freiglit  over  such  a  platform,  and  the  plaintiff  had  been  for 
some  time  engaged  as  a  longshoreman  in  that  kind  of  work, 
and  on  that  very  dock.  According  to  the  evidence  adduced 
on  plaintiff's  behalf,  it  is  the  duty  of  the  longshoremen 
when  engaged  in  trucking  freight,  to  attend  to  the  fasten- 
ings of  the  "skid."  It  is  only  made  fast  by  ropes  at  the 
ship  end ;  the  shore  end  being  left  loose  to  allow  of  its  move- 
ment with  that  of  ship.  As  the  tide  falls,  the  ship  fast- 
enings must  be  lengthened  to  conform. 

The  proofs  showed  the  "  skid  "  to  be  in  good  order,  and 
the  slipping  of  the  shore  end  was  caused  by  some  omission 
of  those  engaged  at  work  to  attend  to  its  fastenings ;  or  the 
fall  may  have  been  caused  by  the  swell  of  some  moving 
vessel.  No  fault  or  neglect  was  shown  on  defendant's  part. 
The  principle  upon  which  actions  are  allowed  against  a  mas- 
ter by  his  servant,  is  the  obligation  resting  upon  the  former 
to  furnish  adequate  and  safe  appliances,  and  such  as  are 
usual  in  the  particular  business  in  which  the  servant  is  em- 
ployed. That  is  a  duty  implied  from  their  contract,  and 
failure  of  the  master  in  that  duty  renders  him  responsible 
to  his  servant  for  injuries  occurring.  But  if  the  master  has 
performed  his  duty  in  that  respect,  the  servant  takes  all  the 
risks  involved  in  the  work  in  which  he  is  engaged,  and  of 
his  own  and  his  fellow-servants'  negligence. 

The  opinion  of  the  learned  judge  at  general  term  ably  dis- 
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posed  of  the  case,  and  renders  it  uanecessaiy  for  us  to  fur- 
ther consider  the  appeaL 

The  judgment  of  the  general  term,  affirming  the  judg- 
ment entered  in  favor  of  the  defendants,  should  be  affirmed. 


All  concur. 


Fbances  E.  Cole,  Appellant,  v.  Jay  M.  Cole,  Respondent* 

Ckmrt  of  Appeals,  Jime  19,  1888. 
Affirming  same  case,  39  Hun,  652,  Mem. 

1.  Mortgage.   Assumption. — A  grantee,  who  in  a  deed  absolute  on  its 

face,  but  in  reality  only  a  mortgage,  assumes  therein  to  pay  the 
outstanding  incumbrances,  does  not  become  liable  to  pay  any  one 
as  primary  debtor  for  the  sums  due  the  mortgagees.  The  covenant 
to  assume  was  simply  an  agreement  to  make  further  advances 
upon  the  security  of  the  land  for  the  payment  of  the  mortgagor's 
debts,  and  his  liability  would  be  to  the  mortgagors  only  and  en- 
tirely personal  in  its  character. 

2.  Same,  Release, — A  deed  given  by  him  to  one  of  the  mortgagors 

operates  as  a  release  of  his  covenant  to  assume,  and  no  action  can 
be  maintained  upon  it. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  in  favor  of  the  defendant^ 
entered  upon  a  decision  of  the  court. 

__         % 

H.  S.  Woodward^  for  appellant.  # 

m 

J.  A.  Stully  for  I'espondent. 

Finch,  J. — The  complaint  in  this  case  alleged  an  agree* 
ment  of  purchase  and  sale  of  real  estate,  the  plaintiff  being 
vendor  and  the  defendant  vendee ;  and  asked  a  recovery  of 
the  balance  of  the  price  over  and  above  outstanding  incum- 
brances. Upon  the  foreclosure  of  one  of  these,  defendant 
obtained  the  title  and  went  into  possession,  the  plaintiff  al- 
leging that  this  was  done  pursuant  to  the  contract  between 
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the  parties.  The  defendant  refused  to  pay  and  this  action 
was  brought  to  enforce  the  contract  and  make  the  purchase 
money  an  equitable  lien  on  the  land.  The  action  was  suc- 
cessfully defended ;  the  special  term  finding  as  a  fact  that  no 
contract  was  made  between  the  parties  and  that  the  allega- 
tions of  the  complaint  stood  wholly  unproved.  Each  party 
testified  on  the  trial  and  flatly  contradicted  each  other  as  to 
the  fact  or  falsehood  of  a  bargain.  The  extrinsic  circum. 
stances  turned  the  scale  in  the  judgment  of  the  court  and 
led  to  a  dismissal  of  the  complaint  which  the  general  term 
has  affirmed.  Of  course  that  leaves  open  no  question  for 
our  consideration  and  no  more  would  need  to  be  said  but  for 
a  view  of  the  facts  taken  by  the  appellant  which  seeks  to 
substitute  a  new  cause  of  action  and  justify  even  a  larger 
recovery  than  that  claimed. 

Richard  Cole — the  plaintiffs  husband — originally  owned 
the  farm,  but  had  mortgaged  it  for  about  $8,500.  In  ad- 
dition he  had  borrowed  of  the  defendant  about  $1,700,  and 
the  latter  had  become  liable  as  endorser  for  sometliing  over 
$2,000  more  which  Richard  Cole  had  borrowed  of  other  par- 
ties. In  this  condition  of  affairs  Richard  and  his  wife,  who 
valued  the  farm  at  about  $13,000,  conveyed  it  to  the  defend- 
ant, who  by  a  covenant  in  the  deed  assumed  and  agreed  to 
pay  the  outstanding  incumbrances.  But  this  deed,  though 
absolute  on  its  face  was  in  reality  but  a  mortgage  and  was 
held  by  the  defendant  beyond  the  prior  incumbrances  as 
security  for  the  debt  of  Richard  to  him.  After  a  time  and 
without  paying  the  prior  liens  the  defendant  by  a  quit^^laim 
deed  conveyed  the  farm  to  Richard's  wife,  the  present  plaint- 
iff, upon  her  agreement  to  pay  to  the  defendant  the  debt 
due  him  from  Richard. 

Beyond  this  promise  the  plaintiff  paid  nothing  to  the  de- 
fendant and  the  quit-claim  deed  to  her  amounted  only  to 
an  assignment  or  release  of  the  .defendant's  mortgage,  tak- 
ing the  wife's  simple  promise  to  pay  in  place  of  the  security. 
Thereafter  on  a  foreclosure  of  one  of  the  prior  mortgages 
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the  defendant  became  purchaser,  and  holds  the  referee's  deed 
and  the  possession. 

Upon  these  facts  it  is  now  argued  that  the  defendant  is 
liable  to  the  plaintiff  for  the  amount  of  the  prior  incum- 
brances, because  he  became  liable  upon  his  covenant  of  as- 
sumption to  the  mortgagees,  and  by  his  purchase  under  their 
foreclosure  has  taken  the  land  of  the  plaintiff  to  pay  Iiis  own 
debt  for  which  that  land  stood  only  charged  as  surety  for 
the  performance  of  his  obligation.  This  contention  involves 
a  very  serious  misunderstanding  and  misapplication  of  the 
authorities  and  a  result  in  no  respect  equitable  or  just.  The 
defendant  never  became  liable  to  any  one  as  primary  debtor 
for  the  sums  due  the  mortgagees.  If  the  grant  to  him  had 
been  absolute  so  that  the  grantors  parted  with  their  title  and 
put  into  his  hands  the  means  with  which  to  pay  the  debt 
and  he  had  thereupon  covenanted  to  discharge  it,  he  might 
have  become  liable  on  that  covenant  to  the  mortgagees  and 
made  himself  the  primaiy  debtor.  (Lawrence  v.  Fox  (20 
N.  Y.  268).  But  the  grant  was  not  absolute.  The  deed 
was  simply  a  mortgage  and  the  covenant  of  assumption  an 
agreement  to  make  further  advances  upon  the  security  of 
the  land  for  the  payment  of  the  mortgagor's  debt.  (Garnsey 
V.  Rogei-s,  47  N.  Y  .  233)  ;  Pardee  v.  Treat  (82  N.  Y.  386) 
If  the  defendant  made  the  advances  the  debt  of  the  land  and 
of  the  mortgagor  would  remain,  the  creditor  only  having 
been  changed,  and  if  he  did  not  make  them  his  liability  would 
be  to  the  mortgagor  only  and  entirely  personal  in  his  charac- 
ter. He  did  not  make  them.  On  the  contrary  he  released 
his  mortgage  by  the  deed  to  one  of  the  mortgagors  upon  the 
sole  consideration  of  her  personal  covenant  to  pay  his  debt. 
She  has  no  right  of  action  upon  his  covenant  to  make  ad- 
vances, for  he  has  released  to  her  the  consideration  and 
security  which  supported  it.  Wadsworth  v.  Lyon  (93  N. 
Y.  201)  has  no  sort  of  application  to  the  present  facts. 

If  there  was  adequate  foundation  for  the  claim  made  it 
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would  still  be  a  sufficient  answer  that  no  trace  of  it  is  to  be 
found  in  the  complaint. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 


John  C.  Campbell,  Respondent,  v.  Henby  Mandevillb 

et  aZ.,  Appellant. 

Cknart  of  Appeal,  June  12, 1888. 
See  12  N.  T.  St.  Bep.  874. 

1.  Appeal,  Amount  in  controversy. — In  determining  the  matter  in  con- 

troversy under  subdivision  3  of  section  191  of  the  Code,  resort  may 
be  had  to  the  proceedings  and  evidence  appearing  In  the  record  as 
well  as  to  the  pleadings. 

2.  Same. — ^Where,  though  the  original  claim  exceeded  $500,  the  only 

defense  was  a  counterclaim  which  reduced  the  recovery  exclusive 
of  interest  to  less  than  $500,  and  the  defendants  had  offered  to 
allow  Judgment  for  $240.54,  the  amount  in  controversy  was  under 
$500,  and  the  appeal  should  be  dismissed. 

Action  to  foreclose  a  mechanic's  lien  for  work,  labor  and 
materials  done  and  furnished  under  a  building  contract. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme  court,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  decisions  of  the  court. 

Joseph  F.  Daly^  for  motion. 

Edward  V.  Thomhall^  opposed. 

Per  Curiam. — Although  the  answer  is  a  denial  of  indebt- 
edness, and  contains  a  counterclaim  for  defective  work  of 
plaintiff,  an  examination  of  the  evidence  before  the  trial 
court  shows  that  what  was  in  controversy  between  the 
parties  was  not  the  right  of  plaintiff  to  recover  at  all,  but 
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simply  the  number  of  brick  furnished  by  him  to  the  build- 
ings in  question,  the  amount  of  concrete  done  and  the  amount 
of  excavation,  with  the  values  of  the  work  and  materials. 
Such  resort  to  the  proceedings  and  evidence  Ls  authorized 
in  Knapp  v.  Deyo,  decided  by  this  court,  February  term, 
1888.    108  N.  Y.  518 ;  13  N.  Y.  State  Rep.  823. 

The  right  of  plaintiff  to  recover  the  market  value  for 
work  done  and  material  furnished  by  him  does  not  seem  to 
have  been  the  subject  of  controversy  upon  the  trial.  The 
proof  as  to  the  counterclaim  interposed  by  defendants  was 
an  offset  to  plaintiff's  recovery.  The  trial  court  reduced  the 
plaintiff's  claim  from  $588.96  to  $493.39,  which,  with  inter- 
est  added,  amounted  to  $511.66.  Taking  the  evidence  ad- 
duced on  defendants'  behalf  as  to  the  items  of  brick,  cement 
and  excavation,  it  is  clear  that  they  conceded  sufiScient  to 
be  due  to  the  plaintiff  from  them  as  to  leave  the  amount  in 
dispute,  with  the  $100  counterclaim  added,  under  the  sum 
of  $500.  Considering  this  result  of  our  examination  of  thes 
evidence,  in  connection  with  defendants'  offer  to  allow  judg- 
ment for  the  sum  of  $240.54,  we  think  the  appeal  should  be 
dismissed,  with  costs,  ad  the  amount  in  controversy  was 
under  $500. 

Appeal  dismissed,  with  costs  to  the  defendanta^ 

All  concur. 
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James  Thobipson,  Appellant,  tN  The  New  York  Central 
A19D  Hudson  River  Railroad  Company,  Respondent. 

Cowrt  ofAppeaia,  June  26, 1888. 
Reversing  same  case,  33  Hun,  16. 

1.  Neghffenoe.    Railroad  Croaamg — One  wlio  approaches  a  railroad  cross. 

ing,  must,  before  crossing,  ioolc  both  ways,  when  looking  will  do 
any  good,  and  must  cross  only  when  he  perceives  that  it  can  be 
done  without  danger  of  coming  in  collision  with  a  train  then  within 
sight  or  hearing.  There  is  no  special  distance  within  which  this 
looking  must  be  done,  but  each  case  must  necessarily  depend 
largely  upon  its  own  facts. 

2.  Same. — A  failure  for  a  second  or  two  to  look  a  third  time  up  the 

track  does  not  necessarily  make  a  driver  of  a  team  at  a  crossing 
guilty  of  negligence  as  a  legal  proposition,  and  render  it  proper  to 
take  this  question  from  the  jury. 
9.  Same.  Signals — The  giving  of  the  signals  required  by  law  does  not, 
under  all  circumstances,  render  the  company  free  from  negligence, 
if  it  runs  its  train  at  an  undue,  and  what  may  be  found  to  be,  an 
improper  and  highly  dangerous  rate  of  speed  through  a  village  or 
city  more  or  less  densely  populated. 

Action  to  recover  damages  for  alleged  negligence,  causing 
the  death  of  plaintiff's  team  of  horses,  at  a  street  crossing 
on  defendant's  road. 

Appeal  from  a  judgment  of  the  geneml  term  of  the  su- 
preme court,  affirming  a  judgment  in  favor  of  defendant, 
entered  upon  an  order  nonsuiting  the  plaintiff. 

Nelson  J.  Waterhury^  for  appellant. 

Frank  Loomis^  for  respondent. 

Peckham,  J. — The  nonsuit  in  this  case  should  be  set 
aside  and  a  new  trial  granted.  Upon  the  facts  as  developed 
in   the  evidence  on  the  part  of  the   plaintiff  there  was  a 
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question  of  fact  which  should  have  been  submitted  to  the 

jury. 

The  evidence  of  the  driver  of  the  horses  is  that  he  looked 
up  and  down  the  track  when  he  came  within  a  hundred 
feet  of  it,  and  saw  nothing  to  prevent  his  crossing  in  safety. 
When  within  sixty  feet  he  looked  again,  both  ways,  to  the 
north  and  to  the  south,  and  still  saw  nothing.  Approach- 
ing somewhat  nearer  the  track  he  for  a  thii*d  time  looked 
to  the  south  and  saw  nothing,  and  was  in  the  act  for  the 
third  time  of  looking  to  the  north  when  his  attention  was 
for  a  moment  diverted  towards  a  boy  in  front  of  his  horses, 
and  as  he  says  in  one  portion  of  his  evidence,  the  boy  was 
•on  the  track  on  the  east,  as  he  was  approaching  or  on  the 
west  track,  and  when  he  first  saw  him  the  boy  was  perhaps 
twenty  feet  off  but  moving  recklessly  towards  him.  His 
attention  was  thus  momentarily  diverted  from  looking  to  the 
north  for  the  third  time,  and  his  horses'  heads  were  but  four 
feet  from  the  west  track,  when  he  heard  the  whistle  of  the 
engine  and  looked  and  saw  a  train  coming  from  the  north 
800  or  400  feet  distant.  His  horses  were  in  motion  and  so 
near  the  track  that  he  could  not  stop  them,  although  going 
very  slowly,  scarcely  off  a  walk,  until  they  got  onto  the 
down  track ;  and  before  he  could  get  them  off  the  engine 
struck  them  and  they  were  instantly  killed.  In  all  this  we 
<lo  not  see  that  the  plaintiff's  driver  was  as  matter  of  law 
guilty  of  negligence. 

One  who  approaches  a  railroad  crossing  must  exercise 
due  care  and  caution.  He  must  before  crossing  look,  when 
looking  will  do  any  good,  both  ways,  and  must  cross  only 
when  he  perceives  that  it  can  be  done  without  danger  in 
-coming  in  collision  with  a  train  then  in  sight  or  within 
hearing.  There  is  no  special  distance  at  which  this  looking 
must  be  done,  but  each  case  must  necessarily  depend  largely 
upon  its  own  facts.  Here  the  plaintiff's  driver  looked  twice 
np  and  down  the  track  before  attempting  the  crossing,  once 
at  a  distance  of  a  hundred  and  once  at  sixty  feet  from 


84        THOMPSON  t;.  N.  Y.  C.  &  H.  R.  R.  R.  CO. 


Opinion  of  the  Court,  by  Peckhah,  J. 


the  tracks,  and  had  looked  a  third  time  to  the  south  and  was 
about  looking  a  third  time  to  the  north  when  his  attention 
was  taken  up  for  a  moment  by  the  sight  of  the  boy.  It 
cannot  be  that  a  failure  for  a  second  or  two  to  look  a  third 
time  up  the  track  made  him  guilty  of  negligence  as  a  legal 
proposition  and  rendered  it  proper  to  take  that  question 
from  the  jury. 

It  is  said  the  defendants  were  not  guilty  of  any  negligence^ 
as  there  was  no  proof  of  a  failure  to  ring  a  bell  or  blow  a 
whistle  within  the  statutory  distance. 

The  accident  happened  near  the  Tremont  station,  in  West- 
chester county,  but  it  is  apparent  from  the  whole  evidence 
that  it  was  at  a  crossing  made  by  a  public  street,  and  that 
it  was  in  a  tolerably  thickly  populated  part  of  the  country, 
and  it  might  well  be  a  question  for  the  jury  whether  th& 
defendants  were  or  were  not  upon  all  the  facts  guilty  of 
negligence  in  running  their  train  at  a  very  great  speed 
claimed  on  the  part  of  the  plaintiff  through  such  a  portion; 
of  the  country. 

The  giving  of  the  signals  required  by  law  does  not,  under 
all  circumstances,  render  the  defendants  free  from  negli- 
gence, if  they  ran  their  train  at  an  undue  and  what  might 
be  found  to  be  an  improper  and  highly  dangerous  rate  of 
speed  through  the  village  or  city  more  or  less  densely  popu- 
lated. 

Both  questions  as  to  the  negligence  of  plaintiff's  driver 
and  as  to  that  of  the  servants  of  defendants,  should  have 
been  submitted  to  the  jury ;  and  for  the  error  in  refusing 
such  submission,  the  judgment  should  be  reversed  and  & 
new  trial  granted,  costs  to  abide  the  event. 

All  concur. 
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Ebien  B.  Waitb,  et  aZ.,  Respondent,  v.  The  New  York 
Central  and  Hudson  River  Railroad  Company, 
Appellant. 

Qmrt  of  Appeals,  June  26,  1888. 
Affirming  same  case,  39  Hun,  655,  Mem. 

1.  Negligence.  Beeoisery  put  en  d^erent  ground.— -Where,  in  an  action  to 
recover  for  delay  in  the  delivery  of  a  boiler,  the  complaint  ex- 
plicitly alleged,  and  the  answer  denied,  negligence,  and  plaintifTs 
proofs  were  almost  entirely  as  to  defendant's  negligence,  and  de- 
fendant's motion  for  a  nonsuit  was  on  the  ground  that  no  cause  of 
action  was  proved,  the  plaintiff  was  in  no  respect  surprised  or 
misled  by,  and  had  no  just  reason  to  complain  of,  the  action  of  the 
court  in  submitting,  on  holding  that  there  was  no  contract,  the 
question  of  negligence  to  the  jury. 

%  Same. — Facts  in  this  case  were  held  to  furnish  sufficient  evidence  of 
negligence  to  go  to  the  jury. 

3.  Bhyidenoe.  Letters. — Letters  of  a  third  person,  narrative  of  a  past 
occurrence,  though  in  answer  to  letters  from  defendant's  agents, 
are  simply  unsworn  statements,  and  not  admissible  in  evidence  in 
favor  of  defendant. 

Action  to  recover  damages  for  delay  in  the  delivery  of  a 
boiler  shipped  to  the  plaintiffs  from  Boston. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  a  verdict. 

C»  2>.  Preseott^  for  appellant. 

Sadley  Jone%^  for  respondent. 

Finch,  J. — This  action  was  brought  to  recover  damages 
for  delay  in  the  delivery  of  a  boiler  shipped  to  the  plaintiffs 
from  Boston.  Their  recovery,  which  was  sustained  by  the 
general  term,  is  resisted  here,  mainly  upon  two  grounds. 

It  is  claimed  that  the  action  was  upon  an  express  con- 
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tract ;  that  whether  such  contract  did  or  did  not  exist  was 
the  point  in  controversy ;  that  at  the  close  of  the  evidence 
the  court  ruled  that  no  contract  had  been  established ;  and 
then  for  the  first  time  put  the  case  upon  the  ground  of  the 
defendant's  duty  as  a  carrier  and  submitted  to  the  jury  the 
question  of  negligence  in  the  performance  of  that  duty. 
It  is  added  that  the  defendant  corporation  was  not  pre- 
pared and  had  no  opportunity  to  contest  that  new  issue 
and  it  was  error  to  introduce  it  into  the  controversy.  The 
history  of  the  trial  does  not  sustain  this  contention.  The 
complaint  explicitly  alleged  that  the  defendant  was  a  com* 
mon  carrier  and  "  so  negligently  and  carelessly  conducted,'* 
and  ^'  so  misbehaved  in  its  calling  as  a  common  carrier,"  as 
to  have  occasioned  the  delay  and  injury  which  the  plaint- 
iffs suflfered.  The  answer  not  only  denies  the  negligence 
alleged  but  avers  that  the  delay  was  due  to  the  careless 
and  negligent  conduct  of  the  Boston  and  Albany  Railroad 
Company,  over  whose  line  the  property  was  transported 
from  Boston  and  by  whom  it  was  delivered  to  the  defend- 
ant to  be  further  carried  over  its  road  to  Little  Falls.  Very 
early  in  the  trial  and  before  the  evidence  had  at  all  de- 
veloped the  facts,  the  defendant's  counsel,  in  objecting  to  a 
question  put,  declared  "  this  is  simply  a  question  between 
these  two  roads  as  to  who  made  the  mistake."  As  the  trial 
proceeded  the  plaintiffs'  proofs  were  devoted  almost  entirely 
to  the  question  of  the  defendant's  negligence  as  a  carrier, 
and  among  the  plentiful  objections  taken,  no  one  was  put 
upon  the  ground  that  no  such  issue  was  fairly  involved  in 
the  case.  When  the  inquiry  as  to  damages  was  reached, 
the  defendant's  counsel  interposed  and  moved  for  a  non- 
suit on  the  general  ground  that  no  cause  of  action  was  proved 
and  renewed  that  motion  at  the  close  of  the  evidence  upon 
the  ground:  Firsts  that  no  contract  had  been  established; 
and,  Second^  "  that  in  an  action  like  this,  for  a  delay  merely 
in  the  delivery  of  freight,  the  ordinary  rule  in  regard  to  be- 
ing insurers  as  against  everything  but  the  act  of  God   and 
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the  public  enemy  does  not  pertain ;  and  any  excuse  which 
shows  that  they  employed  reasonable  diligence  is  all  that 
is  necessary.'* 

And  when  in  answer  to  that  motion  the  court  held  in  de- 
fendant's favor  in  respect  to  a  contract  but  submitted  the 
question  of  negligence  to  the  jury  the  counsel  for  the  rail- 
road company  excepted  because  no  negligence  had  been 
proved  and  upon  the  whole  evidence  could  not  be  said  to 
exist.  Upon  these  facts  it  is  entirely  clear  that  the  defend- 
ant was  in  no  respect  surprised  or  misled  and  has  no  just 
reason  to  complain  of  the  action  of  the  court. 

The  next  contention  is  that  upon  the  facts  the  defendant 
was  shown  to  have  exercised  reasonable  care  and  was  not 
chargeable  with  negligence.  I  think  that  was  quite  cer- 
tainly a  question  for  the  jury.  The  way-bill  of  the  property 
reached  the  agent  of  the  Boston  and  Albany  road  at  its 
terminus  in  East  Albany  on  the  eleventh  of  September,  and 
on  that  day  was  sent  by  messenger  to  the  agent  of  the  de- 
fendant who  thereafter  forwarded  it  to  the  freight  agent  at 
Little  Falls,  who  received  it  the  next  day. 

That  way-bill,  dated  September  tenth,  was  "  of  merchan- 
dise from  Boston  to  Little  Falls ; "  specified  the  car  as  "  B. 
and  A.,  2390;"  named  the  plaintiffs  as  consignees;  de- 
scribed the  property  as  machinery ;  and  fixed  the  amount 
of  freight  chargeable  by  each  road.  The  property  arrived 
on  September  thirteenth,  and  was  by  the  Boston  and  Albany 
agents  unloaded  from  car  2390,  together  with  some  other 
machinery  consigned  to  East  St.  Louis,  and  transferred  to 
defendant's  car  numbered  20126.  That  car  was  taken 
across  the  bridge  and  to  West  Albany,  and  there  taken  out 
<»f  the  train  and  held  for  want  of  a  conductor's  slip  or  other 
evidence  of  its  destination.  On  the  fourteenth  or  fifteenth 
of  September,  Ingraham,  who  represented  the  Boston  and 
Albany,  sent  to  J.  J.  Jones,  the  dispatch  agent  of  the  de- 
fendant, a  notice  which  is  in  this  form  :  "  2390,  B.  and  A.^ 
Boston  to  E.  St.  Louis,  10,  transferred  to  20126  N.  Y.  C* 
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So  that  before  the  machinery  left  West  Albany  the  de- 
fendant knew  that  it  had  been  sentfrom  Boston  on  car  2390 ; 
had  arrived  at  East  Albany ;  had  been  transferred  to  car 
20126  ;  and  was  waiting  at  West  Albany  for  further  direc- 
tion ;  or  if  the  defendant  did  not  know  all  these  facts,  its 
agents  had  full  means  of  knowledge  in  their  possession  or 
spread  upon  their  records,  and  it  was  their  business  to  know 
and  not  carelessly  and  without  examination,  send  car  20126 
to  East  St.  Louis,  loaded  in  part  with  the  freight  which 
should  have  stopped  at  Little  Falls.  It  may  be  that  the 
Boston  and  Albiny  road  was  pai*tly  in  fault  for  the  mistake, 
but  it  was  fairly  a  question  for  the  jury  whether  the  defend- 
ant was  not  negligent  in  shutting  its  eyes  to  its  own  means 
of  knowledge,  which  it  was  its  duty  and  business  to  utilize 
and  employ.  If  the  system  of  transfer  adopted  admits  of 
such  mistakes,  both  roads  should  reorganize  the  system. 

A  further  exception  is  argued,  growing  out  of  the  refu- 
sal by  the  court  to  admit  in  evidence  certain  letters  written 
by  the  agents  of  the  Boston  and  Albany,  in  answer  to  let- 
ters from  the  agents  of  the  defendant.  This  correspondence 
is  among  the  exhibits  attached  to  the  case.  The  first  letter 
of  Ingraham  was  dated  October  seventeenth,  and  the  second 
October  tweaty-seventh.  Both  were  written  long  after  the 
mistake  had  occurred ;  the  first  on  the  day  the  property 
finally  reached  Little  Falls,  and  the  second,  ten  days  later ; 
and  both  were  the  unsworn  statements  narrative  of  a  past 
occurrence  of  the  agents  of  the  Boston  and  Albany  road, 
which  last  was  not  a  party  to  the  action.  They  were  not 
admissible,  but  if  they  had  been,  they  would  have  been 
badly  damaging  to  the  defendant,  for  not  only  do  they  tend 
to  fasten  the  charge  of  negligence  upon  the  defendant,  but 
do  it  so  forcibly  and  with  so  much  reason,  that  at  the  close 
of  the  correspondence  their  offer  to  bear  a  part  of  the  loss 
seems  at  least  liberal  and  fair. 

Several  objections  were  taken  to  the  admission  and  rejoo- 
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tion  of  evidence,  aad  to  the  charge  of  the  court,  but  do  not 
^seern  to  us  well  founded. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 


XoBEN  W.  Mabsh,  Appellant,  v.  Sylybstsb  P.  Pibbob, 

Respondent. 

Court  of  Appeals,  June  26,  1888. 
8ee  35  Hun,  663,  Mem. 

X  Appeal.  Time,— The  one  year,  prescribed  by  section  1325  of  the  Ckxle, 
is  an  absolute  limitation, and  begins  to  run  from  the  time  the  final 
judgment  is  entered,  and  the  roll  filed.  No  notice  of  the  judg- 
ment or  its  entry  is  necessary  to  set  the  time  running. 

:S.  Same.  Waiver.— The  respondent's  attorney,  after  immediately  re- 
turning the  notice  of  appeal  served  on  him  with  a  statement 
endorsed  thereon,  that  it  was  returned  because  the  appeal  was  not 
taken  within  the  required  time,  is  not  bound  to  continue  to  return 
all  the  papers  thereafter  served  upon  him,and  does  not  waive  his 
objection  by  retaining  copies  of  the  printed  case,  which  no  act  of 
his  has  caused  or  induced  the  appellant  to  print. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
general  term  of  the  supreme  court. 

Wm.  0.  Anderson^  for  motion* 

Comelitts  E.  Stephens^  opposed. 

Earl,  J. — Judgment  of  affirmance  by  the  general  term 
was  entered  in  this  action  February  5, 1885,  and  the  plaintiff 
did  not  serve  notice  of  appeal  therefrom  to  this  court  until 
the  1st  day  of  June,  1886,  nearly  sixteen  months  thereafter. 
He  has  caused  a  return  to  be  made  to  this  court;  has  served 
notice  of  argument;  and  has  placed  the  cause  upon  our  new 
calendar.    The  defendant  has  made  this  motion  to  dismiss 
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the  appeal  on  the  ground  that  it  was  not  brought  within  th& 
time  prescribed  by  the  Code,  section  1325  of  which  requires 
an  appeal  to  this  court  from  a  final  judgment  to  be  taken 
within  one  year  after  the  judgment  is  entered  and  the  judg- 
ment-roll filed.  That  is  an  absolute  limitation,  and  the  time 
begins  to  run  from  the  time  the  final  judgment  is  entered, 
and  the  roll  filed ;  and  no  notice  of  the  judgment  or  of  its 
entry  is  necessary  to  set  the  time  running.  This  is  made 
clear  by  the  subsequent  provision  in  the  same  section  as  to- 
appeals  to  this  court  from  orders  of  the  general  term.  Itis- 
provided  that  such  appeals  must  be  taken  within  sixty  daya 
after  service  *'  of  a  copy  of  the  order  appealed  from,  and  a- 
written  notice  of  the  entry  thereof ;  "  and  a  similar  provi- 
sion is  contained  in  section  1351,  as  to  appeals  to  the  general 
term.  It  was,  doubtless,  supposed,  in  limiting  the  time  for 
appeals  to  this  court  to  one  year,  that  the  party  desiring  to 
appeal  would  have  ample  opportunity  to  obtain  information 
of  the  entry  of  the  judgment  without  any  notice  thereof 
from  the  other  party. 

The  counsel  for  the  appellant  claims  that  this  motion 
should  be  denied  on  account  of  the  laches  of  the  respond- 
ent. The  return  was  filed  in  this  court  on  the  22d  dav  of 
July,  1886,  and  on  the  10th  day  of  August,  1886,  the  appel- 
lant served  three  printed  copies  of  the  return  on  the  re- 
spondent's attorney,  and  they  were  not  returned.  But  the 
respondent's  attorney  immediately  returned  the  notice  of 
appeal  served  on  him  with  a  statement  endorsed  thereon, 
that  it  was  returned  because  the  appeal  was  not  brought 
within  the  time  required  by  the  Code.  That  was  a  distinct 
notice  to  the  appellant's  attorney,  that  his  appeal  was  toa 
late,  and  that  the  respondent  did  not  mean  to  recognize  the 
same,  and  the  appellant  could  not  thereafter  take  any  fur- 
ther steps  upon  the  appeal  with  any  expectation  that  the 
respondent  would  waive  the  objection  he  had  made.  Hav- 
ing taken  his  stand  and  notified  the  appellant's  attorneys 
thereof,  the  respondent's  attorney  was  not  bound  to  con- 
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tinue  to  return  all  the  papers  which  the  appellant's  attor- 
ney chose  thereafter  to  serve  upon  him,  and  he  did  not 
waive  the  objection  he  had  made  to  the  appeal  by  retain- 
ing copies  of  the  printed  case,  which  no  act  of  his  had 
caused  or  induced  the  appellant  to  print.  When  the  attor- 
ney subsequently  noticed  the  cause  for  argument,  the  re- 
spondent's attorney  immediately  returned  the  notice  with  a 
statement  that  it  was  returned  because  the  notice  of  appeal 
was  not  served  in  time. 

We  are,  therefore,  of  opinion  that  the  motion  should  be 
granted,  and  the  appeal  dismissed,  with  costs. 

All  concur. 


He2!^y  Beste  et  al.^  Appellants,  v.  Henby    S.  Bxtrgeb 

et  al.^  Respondents. 

Court  of  Appeals,  June  29,  1888. 

1.  AsaignmerU  for  benefit  of  creditors.    Partners. — The  surviving  members 

of  a  firm  are  competent  to  make  a  general  assignment  for  the 
benefit  of  creditors  giving  preferences. 

2.  Evidence.    Statements  of  assignor. — Statements  of  the  assignor,  made 

several  weeks  after  an  assignment  for  the  benefit  of  creditors,  and 
when  the  assigned  property  was  in  the  possession  of  the  assignee, 
not  offered  for  the  purpose  of  contradicting  or  discrediting  any 
witness,  nor  as  any  part  of  the  res  gestce,  are  incompetent  evidence 
against  the  assignee  in  an  action  to  set  the  assignment  aside  as 
fraudulent. 

Action  brought  by  judgment-creditors  of  a  firm  to  set 
aside  an  assignment  made  by  surviving  members  of  the  firm 
for  the  benefit  of  creditors. 

Appeal  from  a  judgment  of  the  general  term  of  the  court 
of  common  pleas  in  and  for  the  city  and  county  of  New 
York,  affirming  a  judgment  in  favor  of  defendants,  entered 
upon  a  decision  of  the  court. 
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Fredenc  R.  Coudert  aud  Paul  Fuller^  for  appellants. 
W.  W.  MacFarland^  for  respondents. 

Earl,  J. — ^This  action  was  brought  by  the  plaintiffs  as 
judgment  creditors  of  the  firm  of  Burger,  Hurlburt  and 
Livingston,  to  set  aside  a  general  assignment  made  by  the 
surviving  members  of  that  firm  for  the  benefit  of  their 
creditors.  The  assignors  and  the  assignee  were  made 
defendants.  The  action  was  brought  to  trial  at  a  special 
term,  and  there  the  complaint  was  dismissed,  and  the  judg- 
ment there  entered  was  affirmed  at  the  general  term. 

At  tlie  trial  no  evidence  whatever  was  given  of  any  actual 
fraud  affecting  the  assignment  and  the  sole  contention  of 
tlie  plaintiffs,  both  at  the  special  and  general  terms,  appears 
to  have  been  that  the  surviving  members  of  the  fiim  had 
no  power  to  make  the  assignment.  Since  the  decision  of 
the  general  term  we  have  in  Williams  v,  Whedon  (109  N.  Y. ; 
15  N.  Y.  State  Rep.  265),  held  that  the  surviving  members 
of  a  firm  are  competent  to  make  a  general  assignment  for 
the  benefit  of  creditora  giving  preferences,  and  it  is  now 
conceded  on  the  part  of  the  appellants  that  this  judgment 
must  be  affirmed  unless  there  was  error  at  the  trial  in  ruling 
upon  evidence  to  which  we  will  now  call  attention. 

A  witness  was  called  by  the  plaintiffs  who  testified  tliat 
he  was  a  lawyer,  having  some  connection  with  plaintiffs' 
attorneys ;  that  he  had  conversations  with  some  of  the 
defendants  constituting  the  firm  of  Burger,  Hurlburt  and 
Livingston  ;  that  he  examined  Hurlburt  under  oath  in  sup- 
plementary proceedings  under  one  of  the  judgments  men- 
tioned in  the  complaint,  and  that  Burger  was  present  at  the 
same  time.  That  Hurlburt  and  Burger  made  statements  to 
him  at  that  time  with  reference  to  the  amount  of  monevs 
drawn  from  the  firm  by  one  or  more  of  the  members  thereof 
at  or  about  the  time  of  making  the  assignment. 

He  was  then  asked  this  question  by  plaintiffs'  counsel : 
*'  Please  state  what  they  said  upon  the  subject  of  any  drafts 
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from  the  concern  by  any  of  the  partners  at  or  about  the  time 
of  making  the  assignment  ?  "  This  question  was  objected  to 
by  defendants'  counsel  on  the  ground  that  it  was  "an  at- 
tempt to  introduce  admissions  of  a  grantor  made  after  the 
execution  of  the  deed,"  counsel  for  the  defendant  Piatt,  the 
assignee,  saying,  "it  is  endeavoring  to  prove  the  admissions 
of  the  gi*antor  after  the  grant  has  been  made ;  that  of  course 
cannot  be  admitted  under  any  circumstances.  As  I  under- 
stand the  law,  any  remarks  or  admissions  of  the  grantor  in 
the  deed  cannot  be  given  after  the  execution  of  the  convey- 
ance." To  this,  counsel  for  plaintiffs  replied :  "  That  is  true ; 
there  is  legal  good  faith  and  good  faith  in  fact.  I  simply 
want  to  prove  that  fact,  or  we  can  admit  it,  and  allow  your 
honor  to  determine  afterwards."  The  court  then  sustained 
the  objection,  and  counsel  for  plaintiffs  excepted  to  the  rul- 
ing. We  think  there  was  no  error  in  excluding  this  evi- 
dence. The  question  related  to  a  time  several  weeks  subse- 
quent to  the  assignment,  and  when  the  property  assigned 
was  in  the  possession  of  the  assignee.  The  statements 
offered  were  not  part  of  any  res  gentce^  and  they  were  not 
offered  for  the  purpose  of  conti-adicting  or  discrediting  any 
witness  produced  by  the  defendants.  Even  if  the  state- 
ments would  have  been  competent  evidence  against  the  par- 
ties who  made  them,  it  is  well  settled  that  they  were  not 
competent  against  the  assignee.  The  attention  of  the  court 
was  not  called  to  the  fact  that  they  might  be  competent  evi- 
dence against  the  parties  making  them,  and,  when  they 
were  specially  objected  to  on  behalf  of  the  assignee,  the 
offer  was  still  persisted  in.  Under  such  circumstances  the 
plaintiffs  cannot  complain  that  the  evidence  offered  against 
all  the  defendants  was  excluded.  But,  still  further,  the  evi- 
dence appeared  to  be  entirely  immaterial,  and  no  offer, 
statement  or  explanation  was  made  by  plaintiffs*  counsel 
showing  how  it  might  become  material.  On  the  contrary, 
plaintiffs'  counsel  stated  that  he  simply  wanted  to  prove  that 
fact,  and,  if  that  was  all,  its  exclusion  certainly   did  not 


94         DAVIS  V.  N.  Y.,  L.  E.  &  W.  R.  R.  CO. 

statement  of  the  Case. 

harm  the  plaintiffs.  What  did  plaintiffis'  counsel  mean, 
when  in  reply  to  the  statement  of  defendants'  counsel,  that 
^^any  admissions  by  tlie  grantor  after  the  grant  has  been 
made  *'  cannot  be  given  in  evidence,  he  said :  *^  that  is  true, 
there  is  legal  good  faith  and  good  faith  in  fact  ? ''  That  lan- 
guage must  have  induced  the  court  to  suppose  that  he  as- 
sented to  the  legal  proposition  made  by  the  counsel  for  the 
defendants. 

The  evidence  which  the  plaintiffs  sought  to  give  was 
therefore  in  any  event  incompetent  as  against  the  assignee, 
and  it  was  so  offered  and  so  treated  that  there  was  no  error 
in  its  entire  exclusion.  There  was  no  further  attempt  upon 
the  trial  to  prove  any  fraud,  and  it  is  a  just  inference  that 
the  main,  if  not  the  exclusive  purpose  of  the  plaintiffs,  was 
to  assail  the  assignment  upon  the  ground  above  stated. 

The  judgment  should  be  affirmed  with  oosts* 

All  concur. 


Nathan  W.  Davis,  Respondent,  v.  The  NbwTobk,  Lake 
Ebis  and  Western  Railroad  Company,  Appellant. 

Court  of  Appeals,  June  29,  1888. 
Affirming  same  case,  14  N.  Y.  St.  Rep.  1. 

1.  FteadingB,    Amendment. — ^The  court,  at  apecial   term,  has  power, 

under  section  723  of  the  Code,  to  give  plaintiff  leave  to  amend, 
where  such  amendment  does  not  bring  into  the  complaint  a  new 
cause  of  action. 

2.  Same,      Test, — That  a  recovery  had  upon  the  original  complaint 

would  be  a  bar  to  any  recovery  under  the  amended  complaint,  is  a 
fair  test  to  determine  whether  a  new  cause  of  action  is  alleged  in 
the  amended  complaint. 

3.  Same,    Barred  cause  of  action, — ^The  court  may,  at  special  term, 

allow  an  amendment  of  a  complaint  by  Introducing  therein  even  a 
cause  of  action  barred  by  the  statute  of  limitations,  but  in  such 
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case  the  defendant  must  not  be  deprived  of  his  defense  of  the 
statute, 
4.  Same.    Review. — ^Where  the  court  has  power,  in  the  exercise  of  its 
discretion,  to  allow  an  amendment,  the  court  of  appeals  has  no 
jurisdiction  to  review  such  discretion. 

Appeal  from  an  order  of  the  general  term  of  the  superior 
court  of  the  city  of  Buffalo,  affirming  an  order  of  special 
term  granting  leave  to  amend  the  complaint. 

Norris  Moreyy  for  appellent. 

C.  N.  Pooley^  for  respondant. 

Earl,  J. — The  amendment  of  the  complaint  which  the 
court  at  special  term  gave  the  plaintiff  leave  to  make,  was 
authorized  by  section  728  of  the  Code.  The  amendment  did 
not  bring  into  the  complaint  a  new  cause  of  action.  The 
cause  of  action  alleged  in  the  original  complaint  was  to  re- 
cover damages  resulting  from  an  injury  caused  to  the 
plaintiff  by  the  wrong  of  the  defendant,  and  precisely  the 
same  cause  of  action  is  alleged  in  the  amended  complaint. 
It  was  alleged  generally  in  the  original  complaint  that  the 
defendant  so  negligently,  carelessly  and  unskillfully  con- 
ducted its  business  that  it  failed  to  supply  the  plaintiff  witk 
suitable  and  safe  appliance  in  the  conduct  of  its  business, 
and  failed  to  keep  the  same  in  repair  as  was  proper  and 
necessary  to  do  to  secure  the  safety  of  the  plaintiff ;  and  it 
was  specially  alleged  that  the  defendant  was  negligent  and 
careless  in  not  furnishing  a  safe  and  proper  locomotive 
engine  to  the  plaintiff  with  which  to  do  his  work,  and  that 
in  consequence  thereof  he  was  injured.  It  turned  out  upon 
the  trial,  by  proof  given  on  the  part  of  defendant,  that 
the  plaintiff  may  have  been  mistaken  in  his  particular  alle- 
gation that  the  engine  was  defective  and  improper,  and 
that  his  injury  may  have  been  caused  by  improper  coal 
furnished  for  use  in  the  engine ;  and,  therefore,  to  meet  the 
case  as  it  might  be  made  upon  the  evidence,  the  plaintiff 
was  permitted  to  insert  in  his  amended  complaint,  in  addi- 
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tion  to  the  other  allegations,  averments  that  the  fuel  fur- 
nished  for  use  in  the  engine  was  unfit,  unsuitable  and 
dangerous. 

These  allegations  did  not  constitute  a  new  cause  of 
action ;  the  plaintiff  still  based  his  right  to  recover  upon  the 
same  injury  caused  to  him  at  the  same  time  and  place  by 
the  wrong  of  the  defendant,  and  all  that  was  added  in  the 
amended  complaint  were  additional  specifications  of  the 
same  wrong.  The  plaintiff  when  he  framed  his  original 
complaint  may  have  been  mistiiken  as  to  the  cause  of  the 
effects  from  which  he  suffered  the  injury,  but  he  was  not 
mistaken  as  to  his  cause  of  action. 

It  is  a  fair  test  to  determine  whether  a  new  cause  of 
action  is  alleged  in  the  amended  complaint  that  a  recovery 
had  upon  the  original  complaint  would  have  been  a  bar  to 
any  recovery  under  the  amended  complaint.  If  the  plaint- 
iff  had,  however,  been  beaten  or  nonsuited  upon  a  trial 
under  the  original  complaint,  because  of  the  insufficiency 
of  the  allegation  therein  contained,  the  judgment  entered 
would  not  have  barred  a  recovery  under  the  amended  con- 
plaint,  because  the  judgment  in  such  case  would  not  have 
passed  against  the  plaintiff  upon  the  merits. 

There  is  no  doubt  that  the  court  may  at  special  term 
allow  an  amendment  of  a  complaint  by  introducing  therein 
even  a  cause  of  action  barred  by  the  statute  of  limitations. 
But  in  such  case  the  defendant  must  not  be  deprived  of  hia 
defense  of  the  statute. 

As  the  court  had  power  in  the  exercise  of  its  discretion 
to  allow  this  amendment,  we  have  no  jurisdiction  to  review 
its  discretion,  and  the  appeal  should  therefore  be  dismissed^ 
with  costs. 

Allconocir* 
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Leonabd  Y.  Gardiner  et  aZ.,  Respondents,  v.  Gabriel 

Schwab  et  a2.,  Appellants. 

Cowrl  of  Appeals,  June  29,  1888. 
Affirming  same  case,  38  Hun,  641,  Mem. 

1.  AppeijU,    Ctiae  not  containing  evidence. — ^Where  the  case  does  not  con- 

tain the  evidence  given  on  the  trial,  the  court  of  appeals  will  as- 
sume that  the  facts  proved  on  the  trial  are  sufficient  to  sustain  the 
findings  of  fact  made,  and  any  additional  findings,  necessary  to 
support  the  conclusions  of  law,  if  such  additional  findings  are  not 
in  conflict  with  the  affirmative  facts  found. 

2.  Same.    Reversal, — ^To  reverse  the  referee's  conclusion  of  law, it  must 

appear  that,  from  the  facts  found,  such  conclusion  is  erroneous. 

Action  to  recover  the  purchase  price  of  a  quantity  of  cloth 
alleged  to  have  been  sold  and  delivered  to  defendant. 

Appeal  from  a  judgment  of  the  general  terra  of  the 
supreme  court,  affirming  a  judgment  in  favor  of  plaintiff, 
entered  upon  the  report  of  a  referee. 


Hieo.  R.  Swiftj  for  appellants. 

TF.  L.  Van  Benlergh^  for  respondent. 

Gray,  J. — As  the  case  presented  here  does  not  contain  the 
evidence  given  upon  the  trial,  the  correctness  of  the  conclu- 
sions of  law  made  by  the  referee  is  alone  the  subject  for  re- 
view. If  they  are  warranted  by  the  findings,  the  judgment 
must  be  sustained. 

We  are  only  concerned  with  the  legal  effect  of  the  facts 
as  found.  Those  findings  of  fact  we  must  assume  to  be 
true,  and  we  must  also  assume  that  the  facts  proved  on  the 
trial  were  sufficient  to  sustain  those  findings.  Indeed,  if 
necessary,  we  must  assume  that  they  were  sufficient  to  sus- 
tain any  additional  findings,  required  to  sustain  the  conclu* 

sions  of  law,  not  in  conflict  with  the  affirmative  facts  found. 

7 
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Kellogg  V.  Thompson,  66  N.  Y.  88 ;  Murray  v.  Marshall,  94 
N.  Y.  617. 

A  consideration  of  the  record  here  reveals  no  error  in  the 
referee's  conclusions.  The  action  being  to  recover  of  the 
defendants  for  the  purchase  price  of  certain  goods  which 
they  had  agreed  to  take  of  the  plaintiffs,  if  of  quality  equal 
to  a  sample  produced,  and  of  colors  to  be  designated  by  them, 
the  referee  found  as  the  facts  that  all  which  had  been  fur- 
nished, pursuant  to  defendants'  orders,  conformed  thereto, 
except  as  to  217  yards,  which  he  found  to  have  been  unmer- 
chantable and  unsalable.  He  found  the  liability  from  the 
defendants  to  the  plaintiffs,  under  their  agreement,  to  be  for 
the  contract  price  for  the  quantity  of  goods  furnished,  less 
the  number  of  yards  of  goods  returned  as  unmerchantable 
and  unsalable.  The  appellants  claim  that  they  returned  to 
the  plaintiffs  some  more  of  the  goods  furnished  under  the 
agreement  as  being  unsalable,  and  that  the  referee  s  find- 
ing to  that  effect  is  in  hostility  to  the  conclusion  of  law. 
They  argue  that  such  being  the  fact  the  only  cause  of  action 
which  plaintiffs  can  maintain,  is  for  a  failure  to  accept  the 
goods  on  delivery  ;  the  measure  of  damage  for  which  is  the 
difference  between  the  contract  price  and  the  market  price 
at  the  time  of  refusal.  The  referee's  finding  is  that  the  par- 
ticular goods  referred  to  were  returned  by  defendants ;  but 
he  does  not  find  that  the  plaintiffs  consented  to  receive  them 
back.  He  does  find  that  they  were  returned  about  a  month 
after  they  were  furnished ;  but  he  makes  no  finding  that 
they  were  in  excess  of  quantity  or  inferior  in  quality.  Un- 
der the  terms  of  the  agreement  the  price  for  the  goods  was 
to  be  paid  on  their  receipt  by  the  defendants,  and  as  nothing 
in  the  record  appears  to  the  contrary,  the  act  of  defendants 
in  returning  the  goods,  after  retaining  them  for  a  month, 
may  have  been  an  attempt  to  throw  them  back  on  the 
plaintiffs,  which  they  were  not  warranted  in  doing,  and  to 
which  the  plaintiffs  did  not  assent.  The  commencement  of 
this  action,  within  a  few  days  after  the  return  of  that  lot,  to 
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recover  for  the  goods  which  had  been  furnished,  is  a  fact 
negativing  the  idea  of  any  assent  by  the  plaintiffs.  To  re- 
verse the  referee's  conclusion  of  law,  it  must  appear  that, 
from  the  facts,  found,  that  conclusion  is  erroneous. 

We  think  his  findings  of  fact  justified  his  conclusion  of 
law,  and,  for  that  reason,  the  judgment  of  the  general  term, 
affirming  the  judgment  entered  upon  the  report  of  the  ref- 
•eree,  should  be  affirmed,  with  costs. 

All  concur. 


Thomas  J.  Retkolds,  Respondent,  v.  Thoicas  Robinson 

et  aLy  Appellants. 

Cknurt  €f  Appeals,  October  2,  1888. 
Beversing  same  case,  87  Han,  661. 

1.  Ehidenee,  To  vary  vnrUten  eontrad. — Parol  evidence  la  admissible  to 
show  that  a  written  paper,  which  in  form  is  a  complete  contract, 
of  which  there  has  been  a  manual  delivery,  was  nevertheless  not 
to  become  a  binding  contract  until  the  performance  of  some  con- 
dition precedent  resting  In  parol. 

S.  Same. — ^The  rule  above  stated  should  be  cautiously  applied  to  avoid 
mistake  or  imposition,  and  confined  strictly  to  cases  dearly  within 
it4  reason. 

Action  to  recover  damages  for  a  breach  of  an  alleged  con- 
tract for  the  purchase  by  plaintiff,  and  sale  by  defendants, 
of  a  quantity  of  lumber. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  reveraing  a  judgment  in  favor  of  defendants, 
entered  upon  the  report  of  a  referee,  and  ordering  a  new 
trial. 

Tracjf  C.  Becker^  for  appellants* 

E.  A.  NasJ^  for  respondent. 
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Andrews,  J. — The  finding  of  the  referee,  which  is  sup- 
ported by  evidence,  to  the  effect  that  the  contract  for  the 
purchase  and  sale  of  the  lumber  on  credit,  contained  in  th& 
correspondence  between  the  parties,  proceeded  upon  a  con- 
teuipoi-aneous  oral  understanding  that  the  obligation  of  the 
defendants  to  sell  and  deliver  was  cpntingent  upon  their 
obtaining  satisfactory  reports  from  the  commercial  agencies 
as  to  the  pecuniary  responsibility  of  the  plaintiff,  brings 
the  case  within  an  exception  to  the  general  rule  that  a 
written  contract  cannot  be  varied  by  parol  evidence,  or 
rather  it  brings  the  case  within  the  rule  now  well  estab- 
lished that  parol  evidence  is  admissible  to  show  that  a 
written  paper,  which  in  form  is  a  complete  contract,  of 
which  there  has  been  a  manual  tradition,  was  nevertheless 
not  to  become  a  binding  contract  until  the  performance  of 
some  condition  precedent  resting  in  parol.  Pym  v.  Camp- 
bell, 6  El.  &  Bl.  370 ;  Wallis  v.  Littell,  11  C.  B.  869 ;  Wilson 
V.  Powers,  131  Mass.  639 ;  Seymour  v.  Cowing,  4  Abb.  Ct. 
App.  Dec.  200 ;  Benton  v.  Martin,  52  N.  Y.  670 ;  Julliard 
r.  Chaffee,  92  id.  636,  and  cases  cited ;  Taylor's  Ev.,  §  1038 ; 
Stephens'  Dig.  Ev.,  §  927.) 

Upon  this  ground  we  think  the  evidence  of  the  parol  un- 
derstanding, and  also  that  the  reports  of  the  agencies  were 
unsatisfactory,  was  properly  admitted  by  the  referee  and 
sustained  his  report,  and  that  the  general  term  erred  in  re- 
versing his  judgment.  It  is,  perhaps,  needless  to  say*  that 
such  a  defense  is  subject  to  suspicion,  and  that  the  rule 
stated  should  be  cautiously  applied  to  avoid  mistake  or  im- 
position, and  confined  strictly  to  cases  clearly  within  its 
reason. 

The  order  of  the  general  term  should  be  reversed  and  the 
judgment  on  the  report  of  the  referee  affirmed. 

All  concur. 
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Obobge  Rogers,  Respondent,  v.  John  H.  Mubbat  et  a2., 

Appellants. 

Court  of  Appeals,  Odoher  2,  18S8. 
Affirming  same  case,  38  Hun,  640,  Mem. 

1.  AfpeaZ.  Findings. — The  finding  of  the  referee  on  the  disputed 
questions  of  fact,  confirmed  by  the  general  term,  is  conclusive  on 
the  court  of  appeals. 

li.  Partnership.  Proof. — A  copartnership  may  be  established  as  well 
by  circumstances,  declarations  and  conduct,  as  by  direct  proof. 

3.  IMdence.    Estoppel. — The  declaration  of  a  party  in  charge  of  the 

business,  that  the  defendants  were  copartners,  was  not  competent 
to  prove  such  fact,  but  is  plainly  admissible  as  one  of  the  essen- 
tial elements  to  a  recovery  on  the  ground  of  equitable  estoppel. 
A  recovery  on  this  ground  cannot  be  supported,  unless  supple- 
mented by  proof  that  the  defendants  authorized  or  acquiesced  in 
the  making  of  the  representation.  The  failure  to  give  such  addi- 
tional proof  will  not  make  the  admission  of  evidence  upon  that 
issue,  which  was  relevant,  though  incomplete,  illegal. 

4.  Same.    Harmless. — An  incidental  and  collateral  piece  of  evidence,  of 

very  little  importance,  and  from  which  no  injury  was  sustained 
by  the  appellants,  constitutes  no  sufficient  ground  for  reversing 
the  judgment. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  in  favor  of  the  plaint- 
iff entered  upon  the  report  of  a  referee. 

Frederick  Collin^  for  appellant. 

Alex.  Cummingy  for  respondent. 

Andrews,  J. — We  think  there  was  evidence  given  on  the 
part  of  the  plaintiff  of  conduct  and  declarations  of  the  de- 
fendants Murray  and  Holbert,  and  of  circumstances,  which 
authorized  the  finding  of  the  referee  that  they  were  inter- 
ested with  the  Herricks  as  copartners  in  carrying  on  the 
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Waverly  Bank.  The  evidence  connecting  Holbert  is  much 
less  direct  and  convincing  than  in  the  case  of  Murray. 
But  as  to  him  the  circumstances  are  very  suggestive.  He 
was  a  stockholder  to  the  extent  of  $4,500  in  the  Waverly 
ii^ational  Bank  and  a  director.  The  Waverly  Bank,  which 
was  a  private  and  unincorporated  institution,  commenced 
business  on  the  first  day  of  April,  1872,  twenty  days  before 
the  appointment  of  a  receiver  of  the  Waverly  National 
Bank.  The  credits  of  the  depositors  on  the  books  of  that 
institution,  and  the  debit  balances  against  them  were  en- 
tered on  the  books  of  the  Waverly  Bank,  and  from  that 
date  the  business  of  the  new  institution  was  carried  on  at 
the  same  place  and  in  the  same  banking  rooms  previously 
occupied  by  the  Waverly  National  Bank,  upon  premises 
owned  by  that  bank.  The  two  Herricks,  sons  of  Edward 
C.  Herrick,  held  the  same  positions  in  the  Waverly  Bank 
as  in  the  Waverly  National  Bank,  and  were  the  managing 
officers  in  both  institutions. 

Holbert's  bank  account  in  the  Waverly  National  Bank 
was  transferred  to  the  Waverly  Bank,  and  early  in  May,  a 
large  printed  card  was  placed  in  the  window  of  the  bank- 
ing house  containing  in  large  letters  the  words  "  Waverly 
Bank,"  and  in  smaller  letters  beneath  the  word  "Direc- 
tors," followed  by  the  names  of  the  defendants  and  the 
other  persons  who  had  been  directors  in  the  Waverly 
National  Bank.  This  card  remained  in  the  window  several 
weeks  open  to  the  observation  of  every  person  entering 
the  building  or  passing  along  the  street.  About  the  same 
time  small  cards  of  the  same  general  character  were  printed 
and  left  on  the  desk  and  also  inside  the  counter  of  the 
bank,  where  they  could  be  seen  by  depositors  and  others, 
and  the  defendant  Murray  distributed  them  among  persons 
in  the  village. 

This  evidence  was  supplemented  by  evidence  that  Hol- 
bert accompanied  one  of  the  Herricks  to  the  printing  office, 
when   Herrick   ordered    the   printing   of   the  small  cards; 
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that  during  the  year  1872  he  was  occasionally  in  the  bank» 
conversing  with  the  Herricks  in  relation  to  its  business; 
that  on  one  occasion,  shortly  before  its  failure  in  1873,  he 
requested  to  see  the  discount  ledger ;  that  during  the  year 
commencing  in  May,  1872,  he  indorsed  paper  to  raise 
money  for  the  bank  to  quite  a  large  amount,  and  it  was 
proved  that  just  prior  to  the  bank's  failure,  in  1873,  he  was 
asked  by  one  Mills :  "  What  about  the  bank ;  they  seem  to 
be  in  trouble  ?  "  And  replied  :  "  The  bank  is  all  right ;  they 
are  only  a  little  hard  up  at  present  and  they  will  be  all 
right  in  a  few  days."  Mills  then  said  :  "  Murray  claims  he 
has  nothing  to  do  with  the  bank,"  and  Holbert  replied : 
^^  There  is  no  use  of  his  denying  it ;  he  is  just  as  much  one 
of  the  directors  as  I  am,  and  I  am."  The  witness  said  he 
may  have  used  tlie  word  stockholder  instead  of  director, 
"  but  he  used  one  or  the  other." 

The  plaintiff  made  no  proof  of  any  actual  agreement  of 
copartnership  between  the  Herricks  and  the  defendants. 
But,  we  think,  from  the  facts  and  circumstances  proved  on 
the  part  of  the  plaintiff,  an  agreement  was  inferable  that 
the  parties  interested  in  the  Wuverly  National  Bank  con- 
tinued the  banking  business  under  the  name  of  the  Waverly 
Bank.  It  was  alike  the  interest  and  duty  of  the  defendants 
Murray  and  Holbert  to  acquaint  themselves  with  the  dis- 
position made  of  the  assets  of  the  Waverly  National  Bank, 
and  it  is  difficult  to  believe  that  they  did  not  in  fact  know, 
or  that  they  were  not  cognizant  of  the  fact,  that  the  busi- 
ness was  being  conducted  as  a  private  enterprise  upon  the 
joint  credit  of  the  persons  interested  in  the  National  Bank. 
Tliey,  it  is  true,  denied  that  they  were  copartnei*s,  and 
their  testimony  is  in  direct  conflict  with  that  of  the  plaint- 
iff's witnesses  on  the  material  points.  The  Herricks  were 
not  called  as  witnesses.  On  the  disputed  questions  of  fact 
the  finding  of  the  referee,  confirmed  by  the  general  term, 
is  conclusive  in  this  court.  A  copartnership  may  be 
established  as  well  by  circumstances,  declarations  and  con- 
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duct  as  by  direct  proof.  The  probative  force  of  the  circum- 
stances proved  is  a  question  for  the  triei'S  of  the  fact,  pro- 
vided they  legally  tend  to  establish  the  issuable  fact.  We 
think  there  were  no  material  errors  in  the  admission  of 
testimony. 

Tiie  declaration  of  the  Herricks,  made  to  the  plaintiff  at 
the  time  he  made  his  deposits,  were  not  competent  to  prove 
tliat  the  defendants  Murray  and  Holbert,  were  copartners 
in  the  business.  They  were  not  admitted  for  that  purpose. 
The  referee  expressly  ruled  that  they  were  admissible  only 
as  tending  to  show  that  the  plaintiff  relied  upon  the  repre- 
sentations of  the  Herricks,  that  the  defendants  Murray 
and  Holbert  were  copartners.  It  was  plainly  admitted  as 
bearing  upon  the  point  of  equitable  estoppel,  and  the  fact 
proved  was  one  of  the  essential  elements  to  a  recovery  on 
that  ground,  but  until  supplemented  by  proof  that  the  de- 
fendants authorized  or  acquiesced  in  the  making  of  the  rep- 
resentations, a  recovery  on  that  ground  could  not  be  sup- 
ported. If  the  additional  proof  was  not  given,  the  plaintiff 
would  fail  to  establish  the  estoppel,  but  it  would  not  make 
the  admission  of  evidence  upon  that  issue,  which  was  rele- 
vant, though  incomplete,  illegal.  See  Thompson  v.  First 
National  Bank  of  Toledo,  111  U.  S.  529-541. 

The  evidence  that  the  plaintiff  made  inquiries  subse- 
quently as  to  the  responsibility  of  the  parties,  and  re- 
ceived from  the  Herricks,  answers  which  satisfied  him, 
and  that  he  continued  the  deposit,  upon  the  assurance  that 
Murray  and  Holbert  were  membera  of  the  firm,  was  re- 
ceived under  the  same  limitation  as  the  evidence  first  men- 
tioned, and  its  reception  was  justified  for  the  same  reasons. 
Assuming  that  there  was  a  technical  error  in  permitting 
the  witness  Bray,  that  he  called  attention  to  his  conversa- 
tion with  the  witness  William  Holbert,  immediately  after 
it  occurred,  we  are  of  opinion  that  it  constitutes  no  suffi- 
cient ground  for  reversing  the  judgment.  It  was  an  inci- 
dental and  collateral  piece  of  evidence,  of  very  little  im- 
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})ortance9  and  from  which  no  injury,  we  are  satisfied,  was 
sustained  by  the  appellants. 

The  findings  of  the  referee  being  supported  by  the  evi- 
dence,  and  no  material  error  having  been  committed  on  the 
reception  or  rejection  of  evidence,  the  judgment  should  be 
•affirmed. 

All  concur. 


The  People  of  The  State  op  New  York,  Respondent,  v. 

Adolph  Reich,  Appellant. 

Cawrt  of  Appeals,  October  2,  1888. 

1.  Criminal  law.  WUneaa. — A  summary  of  facts  stated  and  beld  by 
the  court  of  appeals  to  be  proper  subjects  of  consideration  by  the 
jury,  which  may  have  led  them  to  a  very  sensible  distrust  of  the 
prisoner's  testimony. 

%  Charge.  Credibility. — It  is  not  error  for  the  court  to  charge  that  «*  If 
h^  lied  to  the  officer^,  that  must  affect  his  credibility  ;  the  extent 
to  which  it  should  affect  it  Is  for  you  to  say,"  as  it  amounted  only 
to  saying  that  it  was  a  material  fact  and  bore  upon  the  credibility 
of  the  witness. 

Appeal  from  a  judgment  of  the  court  of  general  sessions 
in  and  for  the  city  and  county  of  New  York  entered  upon  a 
verdict,  convicting  the  defendant  of  the  crime  of  murder. 

Wm.  F.  Howe^  for  appellant. 
McKenzie  Semple^  for  respondent. 

Finch,  J. — The  prisoner  cut  his  wife's  throat.  That  fact 
is  not  disputed,  and  it  is  an  ugly  one  to  explain.  The  an- 
swer interposed  is  that  the  deed  was  done  in  self-defense, 
and  it  rests  wholly  upon  the  testimony  of  the  accused.  The 
jury  did  not  credit  the  explanation,  but  rejected  it  as  false. 
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There  was  reason  and  justification  for  their  conclusion  i» 
that  respect.  The  character  of  the  wound  was  itself  signifi- 
cant. One  who  strikes  when  his  life  is  in  danger  and  peril 
of  death  imminent,  strikes  where  he  can ;  with  haste  ;  al- 
most at  random ;  with  little  chance  to  choose  the  aim  or 
direction  of  the  blow.  But  here  the  wound  inflicted  indi- 
cates a  deliberate  purpose  to  kill,  and  an  intent  to  make 
sure  of  that  result.  The  knife  went  into  the  throat  with  & 
stab  on  one  side  of  the  median  line,  and  then  was  drawn 
across  for  a  distance  of  four  inches,  with  a  determined  and 
effectual  force,  which  severed  the  arteries,  the  muscles,  the 
windpipe  and  aesophagus,  and  drained  all  the  blood  from 
the  body.  There  was  not  merely  the  sudden  stab  of  anger 
or  terror,  but  a  cut  as  calculated  and  effective  as  that  of  a. 
butcher  upon  the  throat  of  an  ox.  But  beyond  the  charac- 
ter of  the  wound  there  is  that  in  the  statement  of  the  pris* 
oner  which  goes  far  to  negative  the  theory  of  self-defense. 

The  story  which  he  tells  is  in  substance  this  :  That  he  had 
quarreled  with  his  wife  on  account  of  her  unchastity,  and 
slie  had  threatened  his  life  ;  that  on  the  night  of  the  murder 
he  found  the  door  of  her  room  locked,  and  knocked  several 
times  in  vain  for  admittance ;  that  his  wife  opened  it  at  last 
being  herself  clothed  only  with  her  undergarment ;  that  as- 
she  opened  the  door  a  man  slipped  out  under  her  arms  and 
disappeared  ;  that  the  accused,  after  upbraiding  her  for  her 
wantonness,  undressed  and  went  to  bed ;  that  he  observed 
his  wife  approaching  him  with  one  hand  concealed  behind 
her  which  he  suspected  held  a  knife,  and  saying  that  she 
meant  to  kill  him ;  that  he  seized  the  knife  and  pulled  it 
through  her  hand  and  tossed  it  away  ;  that  she  got  it  again^ 
and  approached  him  with  another  threat ;  that  he  seized 
her  by  the  arm  and  caught  up  another  knife  ;  that  a 
struggle  ensued  of  a  violent  character,  which  ended  in  his- 
forcing  her  down  upon  the  bed,  with  her  legs  hanging  over 
the  side,  and  in  this  position  he  cut  her  throat.  Taking 
as  true  the  entire  account,  the  jury  were  quite  justified  ia 
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thinking  that  the  accused  was  in  no  imminent  peril  when 
he  struck  the  mortal  blow.  He  had  gained  the  mastery ; 
the  woman,  for  the  moment,  was  at  his  mercy  ;  he  could  have, 
if  he  had  not  already,  disarmed  her,  or  summoned  assistance 
by  a  call  if  necessary.  The  slashed  throat  was  rather  the 
product  of  his  hatred  and  rage  than  of  his  terror  or  danger. 

But  his  version  of  the  facts  is  not  credible  in  view  of  the 
other  evidence.  The  occupant  of  the  adjoining  rooms  heard 
plainly  the  movement  of  tlie  murdered  woman  as  she  stag- 
gered, with  her  throat  cut,  by  the  door,  but  no  sound  of  a 
previous  struggle  or  affray.  Probjibly  there  was  none. 
Such  a  tumult,  made  by  the  fighting  which  the  prisoner 
describes,  could  scarcely  have  passed  unheard  by  those  in 
the  adjoining  room.  The  accused  had  threatened  his  wife's 
life.  It  is  quite  probable  that  she  had  given  him  occasion 
for  hatred  and  ill-temper.  To  those  who  came  upon  the 
scene  he  denied  his  own  agency,  and  sought  to  throw  sus- 
picion elsewhere.  These  facts  were  proper  subjects  of  con- 
sideration by  the  jury,  and  may  have  led  them  to  a  very 
sensible  distrust  of  the  prisoner's  statement  of  the  facts. 

Upon  this  branch  of  the  case  the  charge  of  the  court  was 
criticised  and  is  claimed  to  have  been  erroneous,  and  it  is 
insisted  that  "  the  jury  were,  in  effect,  told  that  they  must 
disregard  the  defendant's  evidence  merely  because  he  de- 
nied to  the  police  officers  that  he  had  committed  the  crime." 
That  is  a  criticism  which  the  language  of  the  charge  does 
not  justify.  The  court  said  :  "  If  he  lied  to  the  officers,  that 
must  affect  his  credibility  ;  the  extent  to  which  it  should  affect 
it  is  for  you  to  say."  No  exception  was  taken  to  this  charge, 
and  for  that  reason,  as  matter  of  right,  a  new  trial  cannot 
be  claimed.  People  v.  Cignarale,  16  N.  Y.  State  Rep.  155. 
But  an  exception,  if  taken,  could  not  have  been  sustained. 
The  charge  amounted  only  to  saying  that  the  fact  referred 
to  was  material,  and  bore  upon  the  credibility  of  the  witness. 
The  jury  were  not  told  to  disbelieve  him  or  to  reject  his 
testimony,  but  were  plainly  left  to  judge  of  the  truth  of  his 
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story  and  believe  or  disbelieve  as  their  judgment  dictated. 
The  lie  which  he  admits  that  he  told  was  necessarily  wilful 
and  intentional,  and  his  explanation  of  why  he  told  it,  and 
this  statement  that  he  meant  "  when  he  came  before  the 
judge  "  to  tell  the  truth,  were  put  before  the  jury.  To  say 
that  the  falsehood  did  not  affect  his  credibility  at  all  would 
be  to  say  that  the  evidence  was  immaterial,  at  least  upon 
that  issue.  The  jury  were  fairly  left  to  give  the  fact  such 
weight,  upon  their  belief  or  disbelief  of  the  accused,  as  to 
them  seemed  proper.  The  "  extent  *'  to  which  the  credi- 
bility of  the  witness  should  be  affected  by  the  conceded 
falsehood  was  left  wholly  to  the  jury.  Whether  it  should 
at  all  destroy  belief  or  produce  unbelief  was  left  entirely  to 
their  judgment. 

There  were  other  criticisms  upon  the  charge,  but  these 
were  again  as  to  matters  which  evoked  no  attention  at  the 
trial  and  led  to  no  exception.  There  is  an  alleged  misstate- 
ment as  to  the  date  of  the  prisoner's  threat  to  kill  his  wife. 
The  trial  was  in  June,  1887,  and  the  witness  twice  gave  the 
date  as  ^^  five  or  six  months  ago,''  while  also  describing  it  as 
in  October  or  November  of  1885,  which  put  it  back  one  year 
earlier.  If  counsel  desired  any  correction  by  the  court  the 
attention  of  the  learned  recorder  should  have  been  called  to 
the  alleged  error.  The  further  criticisms  upon  the  charge 
have  been  examined,  but  seem  to  us  without  adequate 
foundation  and  scarcely  to  justify  further  discussion. 

The  same  remark  is  applicable  to  the  objections  made  to 
the  admission  or  rejection  of  evidence.  In  one  or  two  in- 
stances, the  questions  of  the  public  prosecutor  were  some- 
what leading  in  form,  but  their  admission  was  not,  under 
the  circumstances,  an  abuse  of  discretion.  In  the  only  in- 
stance which  seems  of  importance,  the  court  interposed  and 
refused  to  permit  the  objectionable  question  to  be  answered. 
The  reputation  of  the  deceased  as  to  her  virtue,  or  the  re- 
verse, was  not  in  issue  and  was  properly  excluded.  Other 
objections  taken  need  not  prolong  the  discussion. 
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We  discover  no  error  in  the  record,  and  a  careful  survey 
of  the  whole  evidence  leads  us  to  the  belief  that  no  injustice 
has  been  done  to  the  prisoner. 

The  judgment  should  be  affirmed. 

All  concur. 


In  the  Matter  of   the  Estate  of  Cathabinb  Latz»  De> 

ceased. 

Court  of  Appeals,  October  2, 1888. 
See  33  Hun,  618. 

Appeal.  FincU  order. — An  order  of  the  general  term  reversing  the  order 
of  the  surrogate,  and  directing  that  the  proceedings  be  remitted 
to  the  surrogate  for  an  accounting  as  demanded  by  the  petition^ 
is  not  a  final  order,  and,  being  made  in  a  special  proceeding,  is» 
therefore,  non-appealable  to  the  court  of  appeals. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  reversing  an  order  of  the  surrogate's  court,  dismiss* 
ing  the  petition  of  an  administrator. 

Jacob  Steruy  for  appellant. 

Martin  Clarke  for  respondent. 

RuGEB,  Ch.  J. — Martin  Clark,  as  administrator  de  bonis 
non  of  the  estate  of  Catharine  Latz,  deceased,  presented 
his  petition  to  the  surrogate,  praying  for  an  order  against 
the  executrix  of  John  Latz,  deceased,  administrator  of  said 
Catherine  Latz,  requiring  her  to  account  for  the  unadmin- 
istered  assets  of  said  Catherine  Latz  remaining  in  the  hands 
of  such  executrix. 

The  executrix  answered  such  petition  and  plead,  among 
other  things,  the  statute  of  limitations  as  a  bar  thereto. 
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The  Pbopubs  ex  rel.  Franklin  N.  Wbight,  Appellant,  v. 

Reuben  Willabd,  Respondent. 

Court  of  Appeals,  Odober  9,  1888. 
Bee  8  N.  T.  St.  Bep.  733. 

1.  AppeaL  Order  allowing. — ^The  provision  In  section  191  of  the  Code 
that  the  general  term  may  make  an  order  allowing  an  appeal  to 
the  court  of  appeals  is  intended  to  provide,  not  only  for  cases 
where  the  pecuniary  value  in  controversy  is  less  than  $500,  but 
also  for  those  involving  important  public  or  private  interests  which 
cannot  be  measured  by  any  i>ecunlary  standard. 

3.  Same. — From  a  Judgment  of  the  general  term  in  an  action  in  the 
nature  of  a  quo  warranto,  brought  to  oust  the  defendant  from  an 
office  with  which  no  compensation,  salary  or  perquisites  was 
connected,  where  no  pecuniary  consideration  was  involved  in  the 
controversy,  no  appeal  lies  to  the  court  of  appeals,  without  first 
obtaining  an  order  of  the  general  term  allowing  such  appeal. 

S.  8ame.—3\it  if  it  had  been  made  to  appear  that  the  relator  had  suf- 
fered damages,  amounting  to  $500,  by  his  exclusion  from  office,  or 
that  he  would  be  entitled  to  recover  such  damages  in  an  action 
under  section  1953  of  the  Code,  the  appeal,  it  seems,  would  be 
authorized. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
general  term  of  the  supreme  court,  reversing  a  judgment  in 
favor  of  the  plaintiff,  and  directing  judgment  dismissing  the 
complaint. 


D.  O'Brien,  attorney-general,  and  J.  H.  ^  M.  Dudley^ 
for  appellant. 

Lee  S.  Anahle,  for  respondent. 

Eabl,  J. — This  action  is  in  the  nature  of  quo  warranto, 
and  was  brought  by  the  attorney-general  in  the  name  of 
the  people  of  the  state  on  the  relation    of  Franklin  N. 
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Wright  to  oust  the  defendant  Reuben  Willard  from  the 
office  of  trustee  of  the  village  of  North ville,  County  of 
Fulton,  in  which  office  it  is  alleged  he  had  unlawfully  in- 
truded, and  therefrom  had  excluded  the  relator.  The  re- 
lief demanded  in  the  complaint  is  for  judgment  of  ouster 
against  the  defendant,  and  also  for  restoration  of  the  rela- 
tor to  the  office.  No  other  relief  aside  from  costs  ia 
demanded.  The  action  was  tried  by  the  court  withput  a 
jury  at  a  special  terra,  and  the  trial  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff  and  against  the  defendant^ 
adjudging  the  relator  to  be  entitled  to  the  office,  and  that 
the  defendant  was  not  entitled  thereto,  and  giving  costa 
against  him.  From  that  judgment  the  defendant  appealed 
to  the  general  term  of  the  supreme  court,  which  reversed 
the  judgment  and  dismissed  the  complaint  with  costs.  The 
plaintiff  then  appealed  to  this  court. 

No  order  was  obtained  from  the  general  term  allowing 
the  appeal,  and  this  motion  is  made  under  subdivision  three 
of  section  191  of  the  Code,  to  dismiss  the  appeal  upon  the 
ground  that  the  matter  in  controversy  is  less  than  $500. 

It  appears  that  a  trustee  of  Northville  is  not  entitled  to 
any  compensation  or  salary  for  his  official  services,  and 
that  there  are  no  perquisites  connected  with  his  office,  and 
that  no  pecuniary  consideration  is  involved  in  this  contro- 
versy. The  case  is  therefore  brought  within  the  subdi- 
vision cited.  The  language  of  that  subdivision  is  broad 
and  sweeping,  and  absolutely  forbids  an  appeal  to  this 
court  from  any  judgment  if  the  matter  in  controversy  ex- 
cluding costs  be  less  than  $500,  unless  the  action  is  one  af- 
fecting the  title  to  real  property,  or  some  interest  therein ; 
and  the  further  provision  that  the  general  term  may  make 
an  order  allowing  the  appeal  is  intended  to  provide,  besides 
cases  where  the  pecuniary  value  in  controversy  is  less  than 
$500,  for  those  involving  important  public  or  private  inter- 
ests which  cannot  be  measured  by  any  pecuniary  stand- 
ard. 
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If  it  had  been  made  to  appear  that  the  relator  had  suf- 
fered damages  amounting  to  $500,  by  his  exclusion  from 
office,  or  that  he  would  be  entitled  to  recover  such  damages 
in  an  action  under  section  1953,  of  the  Code,  the  appeal 
would  be  authorized.  But  upon  the  facts  as  they  appear 
before  us,  the  relator  has  suffered  no  pecuniary  damages, 
and  could  not  in  any  event,  recover  damages  in  an  action 
commenced  under  that  section. 

We  have,  therefore,  no  alternative  but  to  dismiss  the 
appeal,  and  it  should  be  so  ordered,  with  costs  in  all  the 
courts. 

All  concur. 


The  People  ex  rel.  Twenty-Third  Street  Railway 
Company,  Respondent,  v.  Rollin  M.  Squire,  Commis- 
sioner of  Public  Works  of  the  City  of  New  York,  Appellant. 

Ckmrt  of  Appeals,  October  16,  1888. 

AppeaL  JUdndamua. — Where  a  writ  of  mandamus  has  been  fully  exe- 
cuted, and  the  officer  to  whom  it  was  directed  has  gone  out  of 
office,  the  court  of  appeals  will,  without  considering  the  merits, 
afOrm  the  judgment  without  costs. 

Appeal  from  an  order  of  the  general  term  of  the  superior 
court  of  the  city  of  New  York,  affirming  an  order  of  the 
special  term  directing  the  issue  of  a  writ  of  mandamus. 

2).  J.  Dean^  for  appellant. 

Leslie  W.  Hussein  for  respondent. 

Per  Curiam. — The  defendant  was  commanded  to  execute 

and  deliver  to  the  relator,  a  permit  for  the  removal  of  the 

pavement  for  the  purpose  of  laying  and  constructing  cer- 
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tain  connections  for  the  road  of  the  relator,  at  the  intersec- 
tion of  Broadway  and  Bleecker  streets,  and  some  other 
places.  This  has  been  done,  and  the  relator  has  availed 
itself  of  the  permit  and  laid  its  rails,  and  made  its  connec- 
tions as  desired.  The  defendant  having  given  the  permit 
as  commanded,  appealed  to  the  general  term  from  the  order 
granting  the  writ,  which  court  has  aflSrmed  the  order,  and 
from  such  order  of  afi&rmance  the  defendant  has  appealed 
here. 

Since  the  permit  was  granted,  it  is  undisputed  that  the 
defendant  has  gone  out  of  office.  The  city  of  New  York 
is  not  a  party  to  the  litigation,  and  is  not  bound  by  any 
judgment  theretofore  entered  in  this  proceeding.  The  coun- 
sel for  the  defendant  desires  on  this  appeal  to  review  the 
right  of  the  relator  to  the  writ  of  mandamus  which  has  here- 
tofore been  granted,  and  fully  executed,  and  he  desires  to 
show  that  the  courts  below  were  in  error,  and  that  the  writ 
should  not  have  been  granted.  He  bases  such  claim  upon 
the  ground  that  certain  statutes  which  might,  perhaps,  have 
given  the  right  to  relator  to  the  permit  from  defendant, 
have  been  repealed. 

Without  considering  or  deciding  such  questions,  we  think 
the  order  appealed  from  should  be  affirmed,  because  there 
is  no  question  of  practical  importance  to  be  decided  un* 
der  it. 

If  the  city  desire  to  raise  the  question  of  the  right  of 
relator  to  occupy  the  streets,  nothing  in  this  litigation  re- 
strains it  therefrom,  and  the  decision  of  the  question  here 
would  not  bind  the  city.  We  think,  therefore,  it  is  not  of 
any  practical  importance,  and  the  appeal  should  not  be  heard 
or  decided  upon  the  merits. 

No  question  is  raised  as  to  the  costs  in  the  court  below, 
and  we  take  no  notice  of  it  here. 

The  order  is,  therefore,  affirmed,  without  costs. 


All  concur. 
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Jessib  a.  Redfield,  Appellant,  v.  Chables  J.  Redfield 
et  aL<i  as  Executors,  etc.,  Respondents. 

Court  of  AppedlSy  October  23,  1888. 
Affirming  same  case,  41  Hun,  640,  Mem. 

1.  Appeal.  Fmdinga. — Since  the  practice  has  been  changed,  and  the 
proposed  findings  must  be  presented  at  the  submission  of  the  case, 
the  court  of  appeals  must,  for  the  purpose  of  construing  the  find- 
ings, look  at  all  of  them,  both  the  general  and  the  special  findings, 
and,  if  they  are  in  conflict,  must  attempt  to  reconcile  them.  If, 
after  such  an  attempt,  this  court  finds  them  irreconcilable,  then 
the  appellant  is  entitled  to  take  the  findings  most  favorable  to 
him. 

H.  Evidence.  Section  829. — ^Where  the  plaintifl^  claims  that  her  husband 
had  wrongfully  taken  her  stock  which  he  held  as  trustee  for  her, 
and  had  transferred  it  to  his  father  who  took  it  with  notice  of 
such  trust,  his  testimony  on  behalf  of  plaintiff,  in  an  action  brought 
by  her  against  his  deceased  father's  estate  for  a  conversion  of  said 
stock,  as  to  a  transaction  between  the  witness  and  the  deceased 
concerning  the  same,  is  incompetent  under  section  829  of  the  Code, 
as  a  recovery  would  relieve  him  to  that  extent  from  responsibility 
for  said  stock. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  afiSrming  a  judgment  in  favor  of  defend- 
ants entered  upon  report  of  a  referee. 

Louis  Marshall^  for  appellant. 

Wm,  G.  Tracy^  for  respondent. 

Earl,  J. — The  theory  of  the  plaintiff  is  that  in  January, 
1861,  she  having  $750  in  money,  delivered  it  to  her  husband, 
Lewis  H.  Redfield,  for  the  purpose  of  purchasing  ten  shares 
of  New  York  Central  Railroad  stock  for  her,  and  that  it 
was  arranged  between  them  that  the  stock  should  be  taken 
in  the  name  of  her  husband  as  trustee  for  her ;  that  he  pur- 
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chased  the  stock  and  took  the  certificate  in  his  name  as 
trustee  and  delivered  it  to  her ;  that  soon  thereafter,  with- 
out her  knowledge  or  consent,  he  wrongfully  and  in  fraud 
of  her  rights,  and  in  breach  of  his  trust,  took  the  certificate 
of  stock  from  her  safe  and  transferred  it  to  his  father, 
whose  name  was  also  Lewis  H.  Redfield,  as  collateral 
security  for  a  loan  made  to  him,  and  that  his  father  there- 
after received  large  dividends  upon  the  stock  and  converted 
the  stock  and  dividends  to  his  own  use.  The  theory  of  the 
defendants,  the  executors  of  Lewis  H.  Redfield,  Sr.,  is  that 
the  stock  was  not  purchased  with  the  plaintifiTs  money  or 
for  her ;  that  it  was  purchased  by  her  husband  for  himself; 
that  it  was  taken  in  the  name  of  the  deceased  as  collateral 
security  for  money  loaned  by  him  to  his  son,  and  that  it  was 
subsequently  for  full  value  sold  by  the  latter  to  him  and  by 
him  converted  to  his  own  use. 

The  evidence  on  the  trial  to  sustain  the  theory  of  the 
plaintiff  was  mainly  that  of  herself  and  her  husband,  and  the 
defendants  gave  evidence  legitimately  tending  to  sustain 
their  theory.  In  the  formal  findings  of  the  trial  judge, 
made  by  him  as  the  basis  of  the  judgment  ordered,  he 
found  as  matter  of  fact  that  on  or  about  the  15th  day  of 
January,  1861,  Lewis  H.  Redfield,  plaintiff's  husband,  pro- 
cured to  be  issued  by  the  New  York  Central  Railroad  Com- 
pany to  Lewis  H.  Redfield,  deceased,  his  father,  a  certifi- 
cate for  ten  shares  of  its  capital  stock,  the  same  shares 
mentioned  in  the  complaint ;  that  the  certificate  was  issued 
to  the  deceased  as  trustee  for  his  son,  who  was  the  benefi- 
cial owner  thereof,  as  security  for  such  loans  as  might  be 
made  from  time  to  time  by  him  to  his  son  ;  that  loans  were 
so  made  and  thereafter  all  the  right,  title  and  interest  of 
the  son  in  the  ten  shares  of  stock  were  sold  and  transferred 
by  him  to  the  deceased  for  their  full  market  value  ;  that  the 
deceased  purchased  the  stock  in  good  faith  without  knowl- 
edge or  notice  of  any  interest  of  the  plaintiff  therein,  or  of 
any  trust  existing  in  her  favor  with  respect  thereto.     And 
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he  found  as  matter  of  law  that  the  deceased,  by  purchase 
from  the  plaintifTs  husband,  became  the  owner  of  the 
stock,  and  he  ordered  judgment  dismissing  the  complaint. 

We  are  of  the  opinion  that  there  was  evidence  justifying 
these  findings  of  fact.  We  do  not  deem  it  important  to 
call  particular  attention  to  the  evidence  or  to  discuss  the 
same  as  that  has  been  sufficiently  done  in  the  able  opinions 
pronounced  at  the  general  term.  It  was  for  the  trial  judge 
in  the  consideration  of  all  the  evidence  and  in  view  of^some 
extraordinary  features  which  characterized  the  plaintiff's 
case  to  determine  how  far  she  and  her  husband,  both  in- 
terested witnesses,  were  to  be  believed.  But  the  learned 
counsel  for  the  appellant  challenges  these  findings  and 
claims  that  they  are  not  to  govern  in  this  case  because  there 
are  other  findings  which  are  in  conflict  with  these  and  which 
are  more  favorable  to  the  plaintiff  substantially  sustaining 
her  theory. 

At  the  time  of  the  submission  of  the  case  to  the  judge, 
plaintiff's  counsel  presented  certain  proposed  findings  of 
fact  and  law  upon  which  he  requested  the  judge  to  pass, 
some  of  which  were  refused  and  others  found ;  and  so  far 
as  they  are  material  we  will  now  call  particular  attention 
to  them. 

The  second  proposed  finding  of  fact  is  as  follows :  **  The 
plaintiff  and  Lewis  H.  Redfield,  the  younger,  were  married 
in  1856,  and  during  the  time  of  their  marriage,  the  plaintiff 
rented  various  houses,  which  she  sub-let,  and  thus  earned 
considerable  money,  so  that  in  January  1861,  she  had  saved, 
with  the  knowledge  and  consent  of  her  husband,  for  her 
own  use,  the  sum  of  $150.  This  the  judge  found.  It  is  not 
found  however  that  that  money  was  used  for  the  purchase 
of  these  shares  of  stock,  but  simply  that  she  had  saved  it. 

The  third,  fourth,  fifth  and  sixth  findings  of  fact  re- 
quested are  as  follows : 

Third,  "  Being  desirous  of  investing  this  money,  she  de- 
cided to  purchase  with  it  ten  shares  of  the  stock  of  the  New 
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York  Central  Railroad,  and  believing  it  to  be  necessary  that 
the  stock  should  stand  in  the  name  of  a  trustee,  she  being  a 
married  woman,  she  gave  the  money  to  her  husband  with 
instructions  to  purchase  for  her  in  his  name,  as  trustee, 
such  stock." 

Fourth.  "  On  the  15th  day  of  January,  1861,  her  hus- 
band, having  received  from  his  wife  the  money  necessaiy 
for  the  purpose  of  purchasing  that  stock,  directed  the  firm 
of  Reed  &  Lathrop  to  purchase  for  the  account  of  L.  H. 
Redfield,  trustee,  ten  shares  of  New  York  Central  stock, 
and  upon  being  notified  of  the  fact  that  such  stock  had  been 
purchased,  he  paid  to  the  brokers  the  money  which  he  had 
received  from  his  wife  for  that  purpose,  and  on  the  16th  day 
of  January,  1861,  the  brokers  delivered  to  him  certificate 
No.  36,036,  of  the  New  York  Central  Railroad  Company  for 
ten  shares  of  stock,  which  recited  that  L.  H.  Redfield,  trus* 
tee,  was  entitled  to  ten  shares  of  $100  each,  of  the  capital 
stock  of  the  New  York  Central  Railroad  Company,  said 
stock  having  been  issued  upon  the  surrender  of  certificate 
No.  34,899,  which  had  been  issued  to  Reed  &  Lathrop,  and 
by  them  transferred  on  January  16, 1861,  to  L.  H.  Redfield, 
trustee." 

Fifth.  "  After  receiving  the  stock  from  Reed  &  Lathrop 
on  January  16,  1861,  the  plaintiff's  husband  brought  the 
stock  to  her  and  delivered  to  her  the  certificate  thereof, 
which  she  placed  in  a  small  safe,  in  which  she  kept  her  pri- 
vate  papers." 

Sixth.  "  Thereafter,  and  prior  to  day  of  April,  1861, 

the  plaintiff*s  husband,  without  her  knowledge  or  consent, 
wrongfully  and  in  fraud  of  her  rights,  and  in  breach  of  his 
trust,  took  the  certificate  of  said  ten  shares  of  stock  from 
the  plaintiff's  safe,  and  delivered  the  same  to  his  father,  the 
defendant's  testator,  as  collateral  security  for  a  loan  of  $700, 
made  to  him   on  the  day  of  April,   1861,   by  his 

father." 

These  findings  were  vital  to  the  plaintiff's  case,  and  when 
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distinctly  presented  to  the  mind  of  the  judge,  he  refused  to 
find  them,  thus  emphatically  negativing  her  theory. 

The  tenth  proposed  finding  is  as  follows :  "  The  various 
tiansactions  between  the  plaintiff's  husband  and  his  father, 
whereby  the  plaintiff's  stock  was  pledged  and  delivered  to 
him,  occurred  without  her  knowledge  or  consent,  and  she 
never  received  any  of  the  moneys  realized  by  her  husband 
upon  said  stock,  or  authorized  or  consented  to  his  borrowing 
money  from  his  father  or  any  other  person  on  said  stock, 
nor  did  she  know  that  it  had  been  done  until  after  the  com- 
mencement of  the  action,  neither  did  she  authorize  or  consent 
in  any  way  to  a  disposition  of  said  stock  by  her  husband  to 
his  father  or  to  any  other  person,  or  to  transfer  the  title  of  the 
stock  to  him ;  neither  did  she  know  until  the  commencement 
of  the  action  that  the  defendant's  testator  ever  transferred 
the  stock,  or  that  he  claimed  to  own  it  in  his  own  right." 
And  the  court  so  found.  In  this  finding,  evidently  by  in- 
advertence, the  stock  is  spoken  of  as  plaintiff's  stock.  It  is 
not  a  finding  that  it  was  her  stock;  the  judge  had  just 
before  refused  to  find  any  facts  showing  that  it  was  her 
stock,  or  that  it  was  purchased  with  her  money.  The 
general  purpose  of  that  finding  was  to  show  that  the  trans- 
actions between  her  husband  and  his  father,  were  without 
her  knowledge  or  consent,  and  that  she  had  no  knowledge 
of  them  until  about  the  time  of  the  commencement  of  the 
action,  and  so  the  proposed  finding  of  fact  must  have  been 
understood  by  the  judge. 

The  twelfth  proposed  finding  of  fact  is  as  follows :  "  That 
since  the  time  when  the  said  stock  was  originally  delivered 
to  defendant's  testator  in  fraud  of  the  plaintiff's  rights,  the 
following  dividends  were  paid  by  the  New  York  Central 
Railroad  Company  upon  each  share  of  its  stock  down  to 
November  1st,  1869,"  and  then  the  dividends  paid  are 
specified,  and  the  judge  so  found.  There  is  no  finding  here 
that  the  stock  was  originally  delivered  to  the  defendant's 
testator  in  fraud  of  plaintiff's  rights.     That  is  a  mere  recital 
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which  must,  in  view  of  the  other  findings,  have  escaped  the 
attention  of  the  judge.  The  purpose,  and  the  sole  purpose 
of  the  request,  was  to  show  the  dividends  paid. 

The  seventeenth  finding  requested  is  as  follows :  ^^  That 
at  the  time  of  the  commencement  of  this  action,  the  market 
value  of  the  said  stock  was  $127,  for  each  share,  and  the 
value  of  the  twenty  and  seven-tenths  shares  of  stock  to 
which  the  plaintiff  was  entitled  by  virtue  of  the  eighty  per 
cent  dividend  declared  in  interest  certificates,  and  the 
twenty-«even  per  cent  dividend  declared  in  consolidation 
certificate,  in  addition  to  the  original  ten  shares  of  stock 
purchased  by  her,  was  on  said  day  the  sum  of  $2,626,90,  and 
the  court  so  found.  The  purpose  of  this  finding  was  to  fix 
the  value  of  the  stock  and  the  dividends  mentioned,  and 
again  the  particular  phraseology  of  the  request  escaped  the 
attention  of  the  judge. 

Following  the  proposed  findings  of  fact  were  proposed 
findings  of  law,  the  disposition  of  which  throw  light  upon 
what  the  judge  meant  in  his  findings  and  refusals  to  find 
upon  the  facts.  He  refused  to  find  the  following  requests 
as  to  the  law  : 

(1.)  Upon  the  issuing  of  the  stock  certificate  to  L.  H. 
Redfield,  trustee,  on  January  16,  1861,  Lewis  H.  Redfield, 
the  plaintiff's  husband,  became  vested  with  the  legal  title  of 
said  ten  shares  of  New  York  Central  stock,  as  the  trustee  for 
tlie  plaintiff,  and  she  became  the  equitable  owner  of  said 
stock. 

(2.)  The  plaintiff's  husband,  Lewis  H.  Redfield,  by  wrong- 
fully taking  the  said  stock  out  of  the  plaintiff's  possession, 
without  her  knowledge  or  consent,  and  pledging  it  to  the 
defendant's  testator  for  his  own  benefit  without  her  author- 
ii}'  or  her  consent,  was  guilty  of  a  breach  of  trust,  and  an 
unlawful  interference  with  and  misappropriation  of  the 
trust  property. 

(4.)  The  defendant's  testator  upon  receiving  possession  of 
said  stock  certificate  from  his  son  as  collateral  security, 


REDFIELD  v.  REDFIELD.  121 

opinion  of  the  Court,  by  Eabl,  J. 

must  be  deemed  to  have  known  that  the  plaintiff  was  the 
equitable  owner  of  said  stock  and  beneficiary  of  the  trust 
created  with  reference  thereto. 

(5.)  The  defendant's  testator  having  received  the  certifi- 
•cate  for  said  ten  shares  of  stock  with  the  constructive 
knowledge  conveyed  by  it,  became  a  trustee  of  said  stock 
for  the  benefit  of  the  plaintiff. 

We  have  held  that  where  the  special  findings  of  a  judge 
or  a  referee  differ  from  the  findings  formally  made  as  the 
basis  of  the  judgment,  the  appellant  has  the  right  to  rely 
upon  such  findings  as  are  most  favorable  to  him.  Those 
decisions  were  made  at  a  time  when  the  practice  authorized 
the  submission  of  proposed  findings  to  a  judge  or  referee 
■after  the  decision  of  the  case  was  rendered ;  and  under  that 
practice  such  findings  were  passed  upon  generally  weeks 
And  frequently  months  after  the  formal  findings  had  been 
made ;  and  we  held  that  where  such  findings  differed  from 
the  prior  findings  and  contradicted  them  that  the  appellant 
had  the  right  to  rely  upon  them  if  most  favorable  to  him. 
Tompkins  v,  Lee,  59  N.  Y.  662  ;  Schwinger  v.  Raymond,  88 
id.  192;  Bonnell  v.  Griswold,  89  id.  122. 

Since  those  decisions  the  practice  has  been  changed,  and 
now  the  proposed  findings  must  be  presented  at  the  submis- 
■sion  of  the  case  and  the  presumption  is  that  those  findings 
are  passed  upon  when  the  case  is  decided  and  the  formal 
findings  made.  Hence  for  the  purpose  of  construing  the 
findings,  we  must  look  at  all  of  them,  both  the  general  and 
special  findings,  and  if  they  are  in  conflict  we  must  attempt 
to  reconcile  them.  If  after  such  an  attempt  we  find  them 
irreconcilable  then,  now,  as  under  the  earlier  practice,  the 
appellant  is  entitled  to  take  the  findings  most  favorable  to 
him.  Here  looking  at  all  the  findings  of  fact  and  law  we 
are  satisfied  that  the  trial  judge  did  not  intend  to  find  and  that 
he  has  not  found  any  fact  in  conflict  with  his  general 
findings  contained  in  his  formal  decision,  and  they  having 
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been  approved  at  the  general  term  must  stand  and  jostify 
the  judgment  which  was  entered. 

The  counsel  for  the  appellant,  however,  claims  that  some 
errors  were  committed  by  the  trial  judge  in  ruling  upon 
questions  of  evidence.  Upon  the  trial  the  plaintiff  called 
her  husband  as  a  witness  and  after  proving  by  him  that  he 
bought  the  ten  shares  of  stock  for  his  wife  with  her  money^ 
taking  the  certificate  in  his  name  as  trustee,  that  after  he 
received  the  certificate  he  took  it  to  her  and  she  put  it  in  her 
safe,  and  that  he  afterwards  took  it  from  the  safe  without 
her  authority,  he  was  asked  this  question :  *^  Did  you  after- 
wards put  this  stock  into  the  possession  of  your  father,  L. 
H.  Redfield,  and  if  so  please  state  under  what  circumstances 
and  under  what  agreement,  if  any,  you  so  placed  it  in  his 
possession." 

The  defendants'  counsel  objected  to  this  as  incompetent 
and  inadmissible  under  section  829  of  the  Code,  and  the  judge 
sustained  the  objection.  We  think  the  evidence  was  prop- 
erly excluded.  The  witness  was  interested  in  the  event  of 
the  action.  According  to  the  plaintiff's  contention  and 
theory  the  witness  had  wrongfully  taken  her  stock  which  he 
held  as  trustee  for  her  and  had  transferred  it  to  his  father 
who  took  it  with  notice  of  the  trust.  He  therefore  became 
responsible  to  his  wife  for  the  stock  disposed  of  to  his  father. 
If  this  action  could  be  maintained  and  the  value  of  the  stock 
and  the  dividends  thereon  recovered  then  he  would  be 
relieved  to  that  extent  from  responsibility.  Hence  he  was 
directly  interested  in  the  successful  maintenance  of  the 
action. 

We  do  not  think  that  any  of  the  other  exceptions  to  which 
our  attention  has  been  called  require  any  particular  notice. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Rugeb,  Ch.  J.,  not  voting* 
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JoHK  W.  Masuby,  Appellant,  v.  William  H.  Whiton, 

Respondent. 

Ccfwrt  qfAppealSy  November  27, 1888* 

Affirming  43  Hon,  688. 

ArhitTatUnu  Award. — ^Tlie  award  of  an  arbitrator  cannot  be  set  aside 
for  mere  errors  of  judgment  as  to  tlie  law  or  facts  of  the  case  submitted 
to  him,  if,  in  making  the  award,  he  keeps  within  his  jurisdiction,  and 
is  not  guilty  of  fraud,  corruption  or  other  misconduct  affecting  the 
award. 

This  is  an  action  to  set  aside  an  award.  The  answer  set 
up  the  award  as  a  counterclaim.  The  trial  court  dismissed 
the  complaint^  and  gave  judgment  for  the  defendant  on  the 
counterclaim. 

Appeal  from  a  judgment  of  the  general  term  affirming  a 
judgment  entered  upon  a  decision  of  the  special  term. 

John  L.  SiUj  for  appellant. 

Moody  B.  Smithj  for  respondent. 

Eabl,  J. — The  award  of  an  arbitrator  cannot  be  set  aside 
for  mere  errors  of  judgment  as  to  the  law  or  facts  of  the 
case  submitted  to  him.  If  in  making  his  award  he  keeps 
within  his  jurisdiction  and  is  not  guilty  of  fraud,  cor- 
ruption or  other  misconduct  affecting  his  award,  then  his 
award  is  unassailable.  Perkins  v.  Giles,  50  N.  Y.  22  ; 
Morris  Run  Coal  Co.  v.  The  Salt  Co.,  58  Id.  667 ;  Fu- 
dickar  v.  Guardian  Life  Ins.  Co.,  62  Id.  892.  Here  there 
was  not  an  atom  of  proof  of  any  misconduct  on  the  part  of 
the  arbitrator,  and  we  are  therefore  confined  to  the  inquiry 
whether  he  kept  within  his  jurisdiction  in  making  his 
award.     To   determine  the  scope   of  the  submission,  we 
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mnsk  scrutinize  the  pleadings  in  the  action  commenced  by 
Wliitotrs  executors  against  Masury,  which  was  disposed  of 
b}'  tiie  submission.     The    complaint,  among  other  things, 
alleged  the  existence  and  continuance  of  the  copartner- 
ship, and  annexed  thereto  as  a  part  thereof  were  the  three 
written   agreements    under  which  the  copartnership   was 
founded  and  conducted  ;   that  Masury,  as  survivor,  took 
and  had   all    the    copartnership   property  ;    that   he   had 
never  made  or  rendered  any  account  of  the  copartnership 
affairs    except    the  semi-annual  accounts  regularly   made 
out  in  the  business  of  the  firm,  on  the  first  days  of  January 
and  July,  in  each  year,  as  required  by  the  copartnerahip 
agreement ;  that  during  the  fall  of  1875,  and  subsequently 
thereto,  the  plaintiffs  called  upon  Masury  for  an  account 
and  for  an  inspection  of  the  firm  books,  and  that  he  ab- 
solutely refused  to  permit  them  to  see  or  inspect  the  books, 
or  to  permit  an  expert  to  examine  them  until  they  had  ac- 
cepted two  certain  statements  of  account  attached  to  the 
complaint,  as   exhibits  D.  and  E.,  which  Masury   had  ren- 
dered to  them,  and  had  also  conveyed  to  him  the  firm  real 
estate ;  that  in  the  account  made  up  by  Masury  for  set- 
tlement there  were  certain  errors  and  frauds,  particularly 
specifying  that  the  cost  of  permanent  improvement  to  real 
estate  and   machinery   was  charged  to   expense   account; 
that  the  merchandise  taken  by  Masury,  was  not  valued  at 
the  wholesale  market  price,  as  required  by  the  copartner- 
ship agreement,  and  that  goods  were  wrongfully  valued  in 
order  to  cut  down  profits,  and  that  there  was  a  dispute  and 
difference  as  to  certain  interest,  and  an  error  in  reference 
thereto ;  that  the  business  of  the  firm  had  been  so  far  set- 
tled that  a  full,  just  and  equitable  accounting  and  settle- 
ment  could  then   be  had   between   Masury,  as  surviving 
partner,  and  Whiton's  executors ;  and  relief  was  prayed  that 
Masury  be  compelled  to  render  an  account  as  directed  by 
the  copartnership  articles  of  agreement,  and  that  Whiton's 
executors  have  judgment  for  any  sum  found  due  to  them. 
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besides  other  and  further  relief.  Masarj  in  his  answer  al- 
leged that  he  had  rendered  a  true  account  of  the  partnership 
busness  and  property  and  had  paid  Whiton's  executors  in 
full  for  their  share  as  shown  by  such  account* 

Now,  under  these  pleadings,  what  matters  were  involved, 
and  could  be  the  subject  of  investigation  and  litigation  be* 
tween  the  parties  ?  Certainly  all  the  accounts  of  the  co- 
partnership, which  had  not  before  been  settled  and  adjusted 
between  the  parties .  The  purpose  of  the  action  was  to  as- 
cei-tain  how  much  was  due  to  Whiton's  executors  from 
Masury,  and  to  compel  payment  of  that  sum;  and  such 
plainly  was  the  purpose  and  scope  of  the  arbitration. 

The  award  embraced  three  items,  and  we  will  now  exam- 
ine each  item  separately  to  see  whether  as  to  it  the  arbitra- 
tor acted  without  jurisdiction. 

First.  In  the  complaint  in  the  action  of  Whiton's  Execu- 
tors V.  Masury,  there  is  an  allegation  that  a  large  amount 
in  the  Titterton  mortgage  (so  called),  was  still  outstanding 
and  unsettled  and  that  more  than  $5,000  was  due  from  Mas- 
ury to  Whiton's  executors  for  a  deficiency  on  that  mort- 
gage. That  was  a  mortgage  taken  from  one  of  the  em- 
ployes of  the  firm  for  $10,000  to  secure  that  amount  of  the 
money  of  the  firm  embezzled  by  him.  Masury  claimed 
before  the  arbitrator  that  that  mortgage  was  taken  by 
Whiton's  executors  as  a  payment  to  them  for  that  sum,  and 
they  claimed  they  took  it  to  apply  as  payment  for  only  the 
amount  realized  thereon,  and  that  Masury  was  to  allow 
them  one-half  of  any  deficiency ;  and  both  parties  sub- 
mitted their  evidence  and  claims  in  reference  thereto  to  the 
arbitrator.  The  mortgage  was  foreclosed  and  but  little  was 
realized  thereon,  and  the  arbitrator  charged  Masury  with 
one-half  of  the  deficiency.  This  was  a  matter  clearly  within 
his  jurisdiction  and  we  cannot  perceive  that  Masury  has 
any  legal  ground  of  complaint  in  reference  thereto. 

Second.  The  copartnei-ship  agreement  provided  that  in 
case  of  the  death  of  either  partner  the  survivor  should  sue- 
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ceed  to  the  business  of  the  firm  and  take  the  real  estate, 
stock,  fixtures,  machinery,  furniture  and  other  assets  of 
the  firm;  and  under  that  provision  Masury  took  all  the 
manufactured  goods  the  firm  had  at  the  death  of  Whiton, 
and  he  allowed  for  them  in  his  account  the  estimated  cost 
price  thereof.  Whiton's  executors  claimed  that  he  should 
have  allowed  for  them  the  wholesale  market  price,  and  this 
matter  of  difference  clearly  embraced  within  the  pleadings 
in  the  discontinued  action  was  submitted  to  the  arbitrator, 
and  he  determined  that  Masury  should  allow  for  the  goods 
taken  by  him  ^'  the  purchasable  wholes<ale  market  price  " 
thereof,  and  that  the  goods  taken  by  him  were  worth  on 
that  basis  $65,584.08,  instead  of  $49,707.07,  as  claimed  and 
allowed  by  Masury  ;  and  he  awarded  to  Whiton's  executors 
one-half  of  the  difference  between  these  sums  with  inter- 
est. In  so  doing  he  acted  within  his  jurisdiction  and  com- 
mitted no  error.  The  original  copartnership  agreement 
made  July  1, 1857,  provided  that  the  survivor  should  take 
the  goods  ^^  at  the  prices  or  value  fixed  as  specified  in  the 
last  inventory  or  account  of  stock  taken  by  said  partners 
previous  to  the  decease  of  the  party  so  dying,  and  any  goods 
or  assets  not  included  in  such  schedule  to  be  taken  at  the 
cost  price."  If  this  agreement  had  not  been  altered  by  the 
parties  there  would  have  been  ground  for  Masury's  conten- 
tion. 

But  there  was  a  second  agreement  dated  January  1, 1865, 
which  modified  the  prior  one,  in  that  it  was  provided  that 
in  case  of  the  death  of  one  of  the  partners  the  surviving 
partner  should  "  render  to  the  legal  representatives  of  the 
deceased  partner  an  account  of  the  merchandise  belonging 
to  the  firm,  valuing  it  as  the  then  purchasable  wholesale 
market  price  of  the  goods,  and  shall  pay  for  the  same  in 
the  manner  provided  for  by  the  original  articles  of  co- 
partnership," and  that  he  should  "  take  and  pay  for  the 
store  and  fixtures,  horses,  carts,  harness  and  house  and  lot 
in  Madison  Street,  Brooklyn,  at  the  cost  price  as  shown  by 


MASURY  V.  WHITON.  127 

Opinion  of  the  Court,  by  Eabl,  J. 

the  books  of  the  firm."  It  was  thus  provided  that  the 
merchandise — manufactured  goods — should  be  taken  at 
^  the  purchasable  wholesale  market  price,"  and  that  the 
other  property  mentioned  should  be  taken  at  cost.  What 
did  the  parties  mean  by  ^^  purchasable  wholesale  market 
price  ?  "  Clearly  the  wholesale  price  at  which  the  firm  sold 
its  goods  in  the  market.  Masury  was  to  become  the  pur- 
chaser of  Whitou's  interest  in  the  goods,  and  hence  the 
price  to  him  was  to  be  the  same  as  that  at  which  other 
purchasers  at  wholesale  could  purchase  them  of  the  firm 
who  were  the  only  wholesale  dealers  in  the  goods.  There 
oould  be  no  purchase  without  a  sale  and  no  sale  without  a 
purchase,  and  hence  there  can  be  no  difference  between  the 
^* purchasable  wholesale  market  price"  and  the  ^^ salable 
wholesale  market  price,"  and  either  form  of  expression 
must  mean  the  same  as  the  wholesale  market  price.  It 
was  not  intended  that  the  surviving  partner  should  have 
the  whole  profit  on  the  goods  manufactured  with  the  joint 
facilities,  capital  and  skill  of  both  partners.  But  it  was 
intended  that  the  relatives  of  the  deceased  partner  should 
receive  from  the  survivor  what  the  goods  could  be  sold  for 
in  the  market  at  wholesale  to  other  parties ;  and  that  was 
the  basis  upon  which  the  arbitrator  made  his  award.  Such 
a  construction  of  the  agreement  is  by  no  means  unreason- 
nble,  as  the  survivor  was  to  have,  with  the  property,  an 
established  business,  with  the  good  will  thereof.  The 
arbitrator  heard  the  evidence  and  statements  of  the  parties 
in  reference  to  this  claim,  and  we  think  it  is  plain  that  he 
did  not  exceed  his  jurisdiction  in  reference  thereto. 

Third.  The  only  other  item  entering  into  the  amount 
awarded  is  the  sura  of  $6,000  and  interest,  connected  with 
the  valuation  of  the  real  estate,  fixtures  and  machinery  of 
the  firm.  The  factory  property  stood  upon  the  books  of 
the  firm  at  $90,486.17,  the  cost  thereof.  This  included  real 
estate,  buildings,  fixtures,  machinery  and  other  property, 
but  no  merchandise.     On  the  30th  day  of  December,  1869, 
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less  than  two  months  before  the  death  of  Whiton,  and  when 
Masury  knew  that  he  was  soon  to  die,  and  that  he  (Masuiy) 
would  be  the  survivor  and  have  as  such  all  the  property  of 
the  firm,  he  charged  in  writing  the  sum  of  $10,000  to  the 
account  of  "  factory  property,"  on  account  of  the  wear  and 
tear  thereof,  and  thus  diminished  the  value  thereof  as  car- 
ried on  the  books  to  $80,436.17,  and  claimed  the  right  to 
take  this  property  at  that  sum.  He  made  that  claim  before 
the  arbitrators  and  gave  evidence  tending  to  show  that  it  is 
customary  for  manufacturers  to  deduct  ten  per  cent,  annu- 
ally for  depreciation  in  machinery,  fixtures  and  other  articles 
used  in  their  business. 

The  executors  gave  evidence  before  the  arbitrator  that 
they  never  assented  to  the  charge  of  $10,000,  and  claimed 
that  Masury  had  no  right  under  the  copartnership  agree- 
ment to  make  the  charge.  The  arbitrator  sustained  the 
contention  of  the  executors,  and  in  his  award  charged 
Masury  with  one-half  of  the  $10,000  and  interest  thereon  ; 
and  in  this  Masury  claims  that  he  exceeded  his  jurisdiction. 
In  the  first  agreement  it  was  provided  that  real  estate,  fix- 
tures, machinery,  etc.,  "should  be  taken  by  the  survivor  at 
the  price  or  value  fixed  or  specified  in  the  last  inventory  or 
account  of  stock  taken  by  the  partners  previous  to  the  de- 
cease of  the  party  so  dying,  and  any  goods  or  assets  not 
included  in  such  schedule  to  be  taken  at  the  cost  price." 
This  agreement  remained  in  force  until  January  1, 1865,. 
and  during  all  that  time  this  property  was  carried  on  the 
books  and  inventories  at  cost ;  and  if  Whiton  had  died  be- 
fore the  latter  date,  and  indeed  at  any  time  before  December 
80,  1869,  it  cannot  be  questioned  that  Masury  would  have 
been  obliged  to  take  the  same  at  cost.  But  in  the  second 
agreement  the  intention  of  the  partners  to  fix  the  cost  price 
as  the  exclusive  standard  for  the  valuation  of  this  property 
is  made  entirely  clear.  All  reference  to  valuation  in  any 
inventory  or  account  is  omitted,  and  it  is  provided  that  "  the 
surviving  partner  shall  take  and  pay  for  the  store,  fixtures,. 
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hoises,  carts,  harness  and  house  and  lot  in  Madison  street, 
Brooklyn,  at  the  cost  price  as  shown  by  the  books  of  the 
firm ; "  that  he  shall  take  and  pay  for  real  estate  in  Plym- 
outh street,  Brooklyn,  with  factory  and  buildings  thereon, 
boilers,  machinery  and  fixtures;  also  the  real  estate  in 
Bridge  street,  Brooklyn,  with  store-houses,  stables  and  sheds 
thereon,  at  the  cost  price  as  shown  by  the  books  of  the  firm. 
Then  in  the  last  agreement,  dated  October  14,  1867,  it  is 
provided  that  the  provisions  of  the  prior  agreement,  relat- 
ing to  the  taking  by  the  surviving  partner  and  paying  "for 
the  real  estate,  merchandise,  fixtures,  etc.,  at  the  cost  price, 
as  shown  by  the  books  of  the  firm,  shall  apply  to  the  real 
estate,  machinery  and  fixtures  now  held  and  owned  by  said 
firm." 

In  making  these  agreements,  the  partners  were  dealing 
with  a  matter  with  which  they  were  perfectly  familiar. 
They  knew  the  value  of  the  property  and  how  much  it  had 
depreciated  and  would  depreciate  in  value,  and  yet  more 
than  ten  years  after  the  first  agreement  was  made,  they  are 
careful  and  particular  to  set  up  the  cost  price  as  the  stand- 
ard by  which  to  measure  the  value  of  this  kind  of  property 
to  be  taken  by  the  survivor.  What  could  they  have  meant 
by  "  cost  price  "  except  the  price  paid  by  them  for  the  prop- 
erty or  the  cost  to  them  ?  If  they  had  meant  the  value,  or 
the  value  appearing  upon  any  inventory  or  in  any  account, 
or  any  other  standard,  they  would  have  said  so  in  plain 
language*  They  probably  knew  that  the  surviving  partner^ 
taking  the  business  and  good  will  of  the  firm,  could  afford 
to  pay  cost  for  the  property. 

But  it  is  said  that  this  matter  was  not  submitted  to  the 
arbitrator.  It  is  true  that  no  mention  is  made  of  it  in  the 
complaint  in  the  discontinued  action.  But  it  was  not  need- 
ful to  mention  it.  Masury  was  bound  to  allow  for  this 
property  the  cost  price.  He  might  change  its  value  upon 
the  books.    He  might,  for  the  purpose  of  increasing  or 

diminishing  profits,  or  any  other  purpose,  make  deductions 
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on  the  books  from  the  cost  price  for  depreciation  for  wear 
and  tear.  But  that  could  not  alter  his  liability  as  surviving 
partner.  When  Whiton  died,  he  was  bound  to  take  this 
property  and  allow  for  it  cost  price,  and  how  much,  meas- 
ured by  this  standard,  he  should  allow  to  Whiton's  execu- 
tors, was  involved  in  any  final  settlement  he  should  make 
with  them,  and  hence  was  clearly  involved  in  the  discon- 
tinued action  and  the  submission.  The  proofs  in  refer- 
ence to  this  matter  were  submitted  to  the  arbitrator,  and  he 
did  not  exceed  his  jurisdiction  in  his  award  in  reference 
thereto. 

It  was  provided  in  the  copartnership  agreement  that  the 
copartners  should  once,  in  each  year,  or  oftener,  if  neces- 
sary, ^^  make,  yield  and  render  each  to  the  other  a  true,  just 
and  perfect  inventory  and  account  of  all  the  profits  and  in- 
crease by  them,  or  either  of  them  made,  and  of  all  loss  by 
them  or  either  of  them  sustained,  and  also  of  all  payments, 
receipts  and  disbursements,  and  of  all  other  things  by  them 
made,  received  or  disbursed  in  their  said  copartnership 
business."  It  was  admitted  in  the  complaint  in  the  dis- 
continued action  that  Masury  had  rendered  the  regular 
semi-annual  accounts  regularly  made  out  in  the  business  on 
the  first  day  of  January  and  the  first  day  of  July  in  each 
year.  But  there  was  no  allegation  that  these  accounts  were 
settled  and  accepted  by  Whiton  or  his  executors.  The 
force  and  effect  to  be  given  to  these  accounts  was  for  the 
arbitrator.  The  evidence  in  reference  to  them  was  placed 
before  him  and  his  determination  thereon  is  unimpeach- 
able. 

We  have  not  noticed  all  the  views  taken  in  the  exhaust- 
ive briefs  submitted  to  us,  but  enough  has  been  written  to 
justify  our  conclusion  that  the  judgment  should  be  affirmed* 

All  concur. 
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JoHK  Spigkbbmak,  Respondent,  t^.  Adam  MgChksket, 

Appellant. 

Ccfurt  qf  AppeaXSy  December  II,  1888. 

Affirming  43  Hun,  037. 

Appeal.  UnkU  presented. —On  an  appeal  to  the  court  of  appeals,  there 
can  be  presented  no  point  of  law  which  was  not  raised  upon  the  trial 
in  the  court  of  original  jurisdiction.  The  appellant  must  be  confined  to 
the  objections  taken  at  the  trial,  and  stated  on  the  face  of  the  record. 

Appeal  from  a  judgment  of  the  general  term,  affirming  a 
judgment  entered  upon  the  report  of  a  referee. 

Edgar  L.  Fursman^  for  appellant. 

G-.  B.  WeUingtofii  for  respondent. 

Danforth,  J. — The  complaint  states  that  the  plaintiff, 
since  the  16th  of  March,  1872,  has  been  the  owner  of  one- 
fonrth  part,  and  the  defendant  the  owner  of  the  residue  of 
the  steamboat  *^  John  S.  Ide/'  The  defendant,  by  his  an- 
swer, denied  both  allegations,  and  alleged  that  he  is,  and 
Bince  the  day  named  has  been,  sole  owner  of  the  boat. 
This  issue  was  the  principal  one  litigated  before  the  referee, 
and  he  found  that  at  one  time  the  defendant  was  the  sole 
owner  of  the  boat,  but  that  on  the  16th  day  of  March,  1872, 
he  sold  and,  by  an  instrument  in  writing,  transferred  to 
said  plaintiff  one  undivided  fourth  part  of,  and  interest  in, 
said  steamboat  *^  John  S.  Ide,"  for  the  sum  of  $1,875,  which 
purchase  price  of  said  one-fourth  of  said  boat,  with  interest 
thereon,  was  to  be  paid  to  said  defendant  out  of  plaintiff's 
share  of  the  earnings  of  said  steamboat  as  the  same  should 
be  received. 

The  finding  was  justified  in  part  by  an  instrument,  in 
writing,  signed  by  the  defendant,  in  these  words : 
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**  Teoy,  March  16, 1872. 

"  This  is  to  certify  that  I  have  sold  John  Spickerman 
one-quarter  of  the  steamboat  John  S.  Ide  for  $1,875, 
which  he  is  to  pay  for  according  as  she  earns  it,  by 
paying  the  interest  of  the  monej%**  Neither  its  execution 
nor  delivery  was  denied  by  the  defendant,  but  he  explained 
the  purpose  for  which  he  gave  it,  and  undertook  to  show 
that  it  was  to  enable  the  defendant  to  raise  money,  and  that 
no  sale  in  fact  was  made.  The  plaintiff's  testimony  con- 
firmed the  recitals  in  the  paper,  and  the  question  turned  upon 
conflicting  evidence  and  the  credibility  of  the  various  wit- 
nesses. The  general  term  has  sustained  the  referee  in  his 
finding,  and  these  concurring  opinions  must  be  treated  as  a 
final  answer  to  the  appellant's  position  that  the  ^^  plain ti£r 
never,  in  fact,  had  any  right,  title  or  interest  in  or  to  the 
steamboat."  The  plaintiff  also  alleged  that  since  the  six- 
teenth of  March,  the  boat  had  earned  money,  and  that  one» 
fourth  thereof  the  defendant  unlawfully  withholds  from 
him  ;  he  asked  for  an  account  and  payment. 

The  referee  found  that  since  the  16th  of  March,  1872,  the 
boat  was  used  in  towing  barges  and  other  craft  upon  the 
Hudson  river,  and  the  defendant  *'  received  and  appropri- 
ated to  his  own  use  of  the  net  earnings  of  said  steamboat 
the  sum  of  $13,735.80,  in  excess  of  the  11,875.00  applicable 
to  the  payment  of  the  purchase  price  of  said  one-fourth  of 
said  boat  and  interests ;  "  that  the  plaintiff  had  received 
nothing,  and  he  awarded  judgment  in  his  favor  for  the  one- 
fourth  part  of  the  net  earnings  of  the  boat  so  received  by 
the  defendant  since  March  16,  1872.  These  findings  cover 
the  questions  litigated  before  the  referee,  and  it  is  well  set- 
tled that  no  point  of  law  can  be  presented  here,  which  was 
not  raised  upon  the  trial  in  the  court  of  original  jurisdiction. 
It  follows  that  the  greater  part  of  the  argument  of  the  ap- 
pellant permits  no  consideration,  for  the  question  to  which 
it  applies  was  not  suggested  to  the  court  below  either  by 
pleading,  or  request  to  the  referee  to  find  in  any  other 
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manner.  That  argument  assumes  that  the  parties  to  the  ac- 
tion were  tenants  in  common  of  the  boat ;  that  the  defendant 
had,  by  yirtue  of  that  relation,  sole  possession  and  sole  en- 
joyment of  it,  and  therefore  the  contention  is  that  he  is  not 
liable  to  the  plaintiff,  his  co-tenant,  for  any  benefit,  profits 
or  advantage  accruing  from  it,  and  need  make  no  compen- 
sation for  the  same.  This  is  altogether  new.  The  action 
proceeded  upon  the  theory  that  the  defendant,  under  an 
agreement  between  himself  and  plaintiff,  had  received 
money  from  third  persons  for  the  use  of  the  property,  and 
that  a  portion  of  the  money  so  received  belonged  to  the 
plaintiff  by  virtue  of  the  agreement. 

The  findings  of  the  referee  met  the  issues  presented  by 
the  pleadings,  and  no  foundation  was  laid  for  the  contention 
now  made  by  the  appellant.  Upon  the  trial,  all  right  and 
interest  in  the  plaintiff  were  denied,  all  community  of  inter- 
est between  the  parties,  and  the  whole  earnings  of  the  boat 
claimed  by  the  defendant  as  sole  owner.  It  requires  a  com- 
plete subversion  of  that  claim  to  enable  the  appellant  to 
assert  a  title  in  common  with  the  plaintiff,  and  sole  posses- 
sion and  use  of  the  boat  by  virtue  of  that  title  to  the  exclu- 
sion of  the  plaintiff.  It  cannot  succeed.  The  appellant 
must  be  confined  to  the  objections  taken  at  the  trial,  and 
stated  on  the  face  of  the  record.  Those  actually  taken  dis- 
close no  error. 

The  judgment  appealed  from  should,  therefore,  be  affirmed, 
with  costs. 

All  concur. 
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Pbteb  Welleb  et  a?.,  Respondent,  v.  Louis  Welleb  et  al.^ 

Appellants. 

Court  qf  Appeals,  January  15, 1889. 
Affinning  44  Hun,  170. 

1.  Appeal,    Rifusal  to  find. — ^The  refusal  of  the  trial  judge  to  find  certain 

facts  as  requested,  where  no  exception  is  taken  thereto,  is  not  the 
subject  of  review  in  the  court  of  appeals. 

2.  Deed.    Fraud » — Where  the  sons  prepare  a  deed  of  valuable  real  estate 

and  procure  their  aged  parents  to  execute  it,  without  consideration 
under  a  misapprehension  of  its  contents,  the  eonveyance  will  be  set 
aside  at  the  suit  of  the  grantors. 

Appeal  from  a  judgment  of  the  general  term,  affinning  a 
judgment  entered  upon  the  decision  of  the  court. 

Spencer  Clinton^  for  appellants. 

Truman  C.  White^  for  respondents. 

Danforth,  J. — The  findings  of  the  trial  judge  were  ex- 
cepted to,  but  the  exceptions  are  not  argued  upon  this  appeal. 
They  were,  however,  well  considered  by  the  learned  judges 
of  the  general  term,  and  to  the  opinion  pronounced  by  that 
court  (7  N.  Y.  State  Rep.  768)  no  answer  is  made.  On  the 
other  hand,  the  refusal  of  the  trial  judge  to  find  certain 
facts,  as  requested  by  the  defendants,  is  alone  assigned  as 
error,  but  no  exception  was  taken  to  that  refusal,  and  it  is, 
therefore,  not  the  subject  of  review  in  this  court.  We 
have,  however,  examined  the  evidence  in  the  light  of  the  argu- 
ment presented  for  the  appellant,  and  find  abundant  reason 
to  support  the  conclusion  of  the  courts  below,  that  advan- 
tage was  taken  of  the  peculiar  condition  of  the  injured  parties, 
and  that  the  defendants  obtained  their  participation  in  the 
transaction  now  in  question  by  imposition  amounting  to  fraud ; 


.  I 
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that  there  was  neither  good  faith  on  the  part  of  the  defend- 
ants>  nor  a  true  consent  on  the  part  of  their  aged  and  infirm 
parents,  to  the  conveyance  which  they  were  induced  to 
execute. 

We  think  the  conclusions  of  the  trial  court  were  war- 
ranted by  the  case  made,  and  it  necessarily  follows  that  the 
judgment  appealed  from  should  be  afi&i*med,  with  costs. 

All  concur. 


Ja80N  Al^xanbeb,  Respondent,  v.  Hobaoe  T.  Dttbkee, 

Appellant. 

Court  cf  AppealSy  January  15, 1889. 

Affirming  4G  Hun,  665. 

Set  off.    Equitahle.'^The  application  for  an  order  applying  one  jndgmen 
upon  another  is  never  a  matter  of  absolute  right,  but  an  appeal  to  the 
equitable  discretion  of  the  court. 

Appeal  from  an  order  of  the  general  term,  reversing  an 
order  of  the  special  term. 

J,  JR.  Cox,  for  appellant. 

W.  E.  Huffhitt^  for  respondent. 

Finch,  J. — The  question  here  raised  is  one  of  equitable  off- 
set. The  administrator  of  the  deceased  executor  had  a 
judgment  against  the  moving  party,  and  tlie  latter  a  decree 
of  the  surrogate  adjudging  to  hiin  as  due  a  fixed  amount. 
Tliat  decree  directed  payment  to  be  made  in  a  particular 
.manner,  which  it  is  chiiined  the  surrogate  had  no  jurisdic- 
tion to  award.  G-anting  that  as  the  possible  truth,  the  ap- 
plication here  is  for  an  order  applying  one  judgment  upon 
another.  That  is  never  matter  of  absolute  right,  but  an 
appeal  to  the  equitable  discretion  of  the  court.     Smith  v» 
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Lowdeii,  1  Sandf.  696;     Baker  ».  Hoag,  6  How.  Pr.  201. 
Tlie  oi'der  wiis  refused,  and  we  think  justly. 

The  amount  due  the  defendant,  Burkee,  has  already  been 
applied  upou  his  debt,  and  the  judgment  t^inst  him  was 
taken  for  the  balance  only  after  such  apptioatiun.     The  de- 
censed  executor  held  four  notes  against  Durkee.     There  U 
no  proof  or  allegation  in  the  record  tliat  these  notes  were 
not  valid  claims,  or  that  tliere  was  any  defence  to  either. 
They  seem  to  have  been  given  for  money  borrowed  of  the 
estate,  and  were  loans  which  both  parties  would  naturally 
expect  to  treat  aa  advances  upon  the  annuity  to  become  due 
to  the  borrower  from   the  same  estate.     There   was  thus 
equity  and  justice  in  the  surrogate's  decree  directing  the 
debt  due  from  the  estate  to  be  applied  upon  the  debt  due  to 
the  estate.     Practically,  though  not  in  form,  it  adjudged 
against  the  executor's  estate  in  favor  of  Durkee  the  balance 
only  after  such  anpJication.  and  so  viewed  there  might  have 
been  error,  but  was  no  want  of  jurisdiction.     Such  juris- 
diction is  now  assailed  on  the  gi-ound  that  the  revival  of  the 
accounting  after  the  death  of  the  executor  was  a  new  pro- 
ceeding to  which  Durkee  was  not  a  party,  and  so  there  was  no 
jurisdiction  over  bim.     It  is  doubtful  whether  that  question 
was  raised  by  the  moving  papers.     Durkee  cannot  avail  him- 
self of  the  decree  in  his  favor  for  the  money  due  and  at  the 
same  time  insist  that  the  decree  is  void  as  to  him.     Besides, 
there  was  a  later  accounting  by  the  administrator  of  the  de- 
ceased  executor  to  which  Durkee  was  a  party  which  recog* 
'  '~'d  the  application  already  made,  and  settled  the  right  of 
mover  in  accordance  with  that  application.     We  fail  to 
iver  any  just  reason  why  a  court  of  equity  should  apply 
rt  of  the  debt  due  from  the  estate  a  second   time  upon 
debt  of  Durkee,  and  leave  to  the  administrator  only  a 
:;ult  and  uncertain  remedy  upon  one  of  the  notes  against 
rty  both  non-resident  and  insolvent, 
he  order  should  be  afBnned,  with  costs. 

11  concur. 
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Samuel  Bingham  et  al.^  as  Administrators,  etc..  Respond- 
ents, V.  The  Marine  National  Bank  of  the  City  of 
New  Yobk  et  aL,  Appellants. 

Court  qf  Appeals,  January  16,  1889. 
Affirming  41  Hun,  377. 

1.  Evidence.  Irrelevant  on  its  face. — Where  evidence  is  offered  which 
does  not,  on  its  face,  appear  to  be  relevant  to  the  issues  to  be  submitted 
to  the  jury,  the  court,  upon  an  objection  tliat  it  is  irrelevant  and  im- 
material, is  entitled  to  know  what  it  is  designed  to  prove  in  order  to 
determine  whether  the  objections  are  well  made,  and  it  is  the  duty  of 
the  counsel  offering  it  to  point  out  its  relevancy  to  the  trial  judge  ; 
otherwise  it  is  not  error  to  reject  it. 

:2.  Parties, — An  action  on  a  contract  made  by  persons  as  administrators, 
and  arising  out  of  dealings  with  money  of  the  estate,  may  be  brought  in 
their  names  as  individuals.  But,  by  seeking  to  enforce  the  contract 
with  the  addition  of  their  representative  character,  they  lose  no  right 
and  impose  no  liardship  upon,  as  they  impair  no  remedy  of,  the  other 
contracting  parties.  Whether  the  description  of  the  person  is  rejected 
as  surplusage  or  retained  can  in  no  manner  be  important. 

Z,  Executors  and  administrators.  Ancillary, — The  rights  and  powers 
of  ancillary  administrators  are,  for  all  the  purposes  of  collecting  the 
assets  within  the  state,  the  same  as  those  of  administrators  under  general 
letters  issued  in  this  state. 

Appeal  from  a  judgment  of  the  general  term,  affirming  a 
judgment  entered  upon  a  verdict. 

The  complaint  shows  that  one  George  S.  Moulton  died 
intestate  on  the  8th  of  June.  1882  ;  that  letters  of  adminis- 
tration upon  his  estate  were  duly  issued  in  Connecticut, 
where  he  resided  at  the  time,  and  subsequently  ancillary 
letters  were  granted  to  the  plaintiffs  by  the  surrogate  of  the 
oity  and  county  of  New  York  ;  that  they  as  such  adminis- 
trators deposited  with  the  Marine  Bank  of  the  city  of  New 
York  $50,000,  and  received  a  certificate  therefor,  payable 
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to  the  order  of  themselves  on  the  surrender  of  the  certifi* 
cate,  with  interest  at  the  rate  of  four  per  cent,  per  annum ;. 
the  bank  failed  and  Johnson  was  appointed  its  receiver. 
The  defendants  deny  that  the  certificate  of  deposit  was  ever 
issued  or  delivered  to  the  plaintiffs,  and  as  an  affirmative 
defense,  say  that  one  James  D.  Fish  was  president  of  the 
Marine  Bank  and  also  a  member  of  the  firm  of  Grant  &- 
Ward,  and  that  the  certificate  was  issued  by  Fish,  "  the 
then  president  of  the  said  defendant,  the  Marine  National 
Bank,  without  its  authority  and  without  the  money  in  said 
certificate  mentioned  or  any  part  thereof  being  at  the  time 
on  deposit  with  the  said  bank  to  or  for  the  credit  of  the 
said  plaintiffs,  or  the  said  bank  being  indebted  to  the  said 
plaintiffs  in  any  sum  whatever,  and  that  said  certificate  was 
from  and  including  the  date  of  its  issue,  and  now  is  wholly 
without  consideration  and  void." 

And  again  they  say,  that  by  a  fraudulent  combination 
between  Fish  and  Samuel  Bingham,  to  defraud  the  bank,, 
the  certificate  was  issued  and  used  as  a  cover  for  Samuel 
Bingham  to  personally  profit  by  an  investment  of  the  funds 
of  the  estate  in  the  business  of,  or  as  a  loan  to  the  said  co- 
partnership of  Grant  &  Ward,  and  to  enable  him  to  receive 
interest  on  such  loan,  amounting  to  two  per  cent,  a  month 
and  upwards,  while  there  was  credited  to  the  estate  by  him 
interest  at  only  six  per  cent,  per  annum. 

After  the  case  was  opened  by  plaintiffs'  counsel,  it  ap- 
peared that  the  action  was  brought  by  the  plaintiffs  as  ad- 
ministrators appointed  by  the  surrogate  of  New  York,  and 
upon  that  ground  defendants'  counsel  moved  the  court  to 
dismiss  the  complaint.  The  motion  was  denied,  and  the 
defendant  excepted.  The  plaintiffs  then  put  in  evidence 
the  certificate  of  deposit  in  these  words  : 

"  THE  MARINE  NATIONAL  BANK. 

"  New  York,  November  14,  1888. 
"  Samuel  Bingham  and  Caroline  C.  Moulton,  administra- 
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tors  of  estate  of  Geo.  S.  Moulton,  have  deposited  with  this 
bank  fifty  thousand  dollars,  payable  to  the  order  of  them- 
selves on  the  surrender  of  this  certificate,  with  interest,  at 
the  rate  of  4  per  cent,  per  annum,  provided  the  deposit  ia 
not  withdrawn  within  three  days. 

Amount  of  deposit $50,000 

days  interest,  at per  cent 

Total 

**  JOHN  D.  FISH,  Cashier. 

Endorsed:  Samuel  Bingham,  Caroline  F.  Moulton,  ad- 
ministrators, estate  George  S.  Moulton,"  and  also  the  letters 
of  administration,  issued  by  the  surrogate  of  the  city  of  New 
York,  and  by  the  court  in  Connecticut,  and  rested. 

Charles  U.  Miller,  for  appellants. 

Simon  Sterne,  for  respondents. 

Danforth,  J. — The  appellants  argue  (1)  that  the  mort- 
gage from  Fish  to  the  bank  and  Bingham,  offered  in  evi- 
dence by  the  defendants,  was  improperly  rejected  by  the 
trial  judge ;  (2)  that  the  plaintiffs  have  no  title  to  the 
moneys  represented  by  the  certificate  ;  (3)  that  the  verdict 
was  against  the  clear  weight  and  effect  of  evidence. 

First.  There  is  no  apparent  connection  between  the  mort- 
gage and  the  transaction  upon  which  the  jury  were  to  pass. 
The  certificate  of  deposit,  issued  on  the  14th  of  November, 

1883,  from  the  Marine  National  Bank  by  John  D.  Fish,  as 
cashier,  to  Samuel  Bingham  and  Caroline  F.  Moulton,  ad- 
ministrators, etc.     The  mortgage  is  dated  the  5th  of  May, 

1884,  and  runs  from  James  D.  Fish  as  an  individual  to  the 
Bank  of  Mystic  River,  the  Bank  of  Mystic  Bridge  and 
Samuel  Bingham.  The  certificate  recites  a  deposit  of  money 
by  the  administrator.  The  mortgage  and  indebtedness 
by  bond  to  the  three  parties  named  as  mortgagees,  to  be 
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paid  in  the  order  named.  Upon  the  face  of  the  instruments 
no  signs  of  relation  are  to  be  found ;  if  there  was  in  fact  a 
connection  between  the  two,  or  between  the  transactions 
out  of  which  they  grew,  or  concerning  which  testimony  had 
been  given,  it  was  the  duty  of  the  defendants'  counsel  to 
point  it  out  to  the  trial  judge.  The  objection  to  it  as  irrele- 
vant and  immaterial  was  distinctly  made  by  the  plaintiffs, 
and  the  court  had  a  right  to  know  what  it  was  designed  to 
prove  in  order  to  determine  whether  the  objections  were 
well  made.  If  admissible  only  in  some  view  not  apparent 
from  the  paper  itself,  there  was  no  error  in  rejecting  it,  for 
when  no  other  was  alluded  to  by  counsel  it  could  not  be 
presumed  to  exist.  It  liad  not  been  the  subject  of  inquiry 
during  the  trial,  and  as  the  case  was  presented,  the  mortgage, 
if  received,  was  isolated  and  could  properly  have  effected 
no  other  fact  in  evidence. 

Second.  The  second  ground  seems  rather  formal  than 
substantial.  The  certificate  of  deposit  describes  the  parties 
contracting  with  the  bank  as  administrators  ;  the  contract 
represented  by  it  came  from  their  dealing  with  money  of 
the  estate  and  might  have  been  enforced  in  their  names  as 
individuals,  but  by  seeking  to  do  so  with  the  addition  of 
their  representative  character  they  lose  no  right  and  impose 
no  hardship  upon,  as  they  impair  no  remedy  of  the  defend- 
ants. Had  the  plaintiffs  been  defeated  in  the  action,  they 
would  have  been  liable  as  individuals  for  the  defendants' 
costs.  Buckland  v.  Gallup,  105  N.  Y,  453 ;  8  N.  Y.  State 
Rep.  56. 

Moreover,  the  letters  issued  in  New  York  were  ancillary, 
or  in  aid  of  the  letters  of  administitition  issued  in  Connecti- 
cut (Code  Civ.  Pro.,  §  2696),  and  the  rights  and  powers  of 
persons  named  therein  were  for  all  purposes  in  question 
here  the  same  as  those  of  administrator  under  general 
letters  issued  in  this  state.     Code  Civ.  Pro.,  §  2752. 

If,  therefore,  the  plaintiffs  are  regarded  in  their  different 
capacities  as  different  persons,  no  other  result  could  be 
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reached.  The  certificate  of  deposit,  when  produced  upon 
the  trial,  bore  the  general  and  unrestricted  indorsements 
of  the  payees. 

It  was  good,  therefore,  either  as  the  property  of  the  plaint- 
iffs as  individuals  or  administrators  under  the  letters  issued 
in  New  York.  However  sued,  the  money  recovered  would 
belong  to  the  estate,  and  whether  the  description  of  the 
person  be  rejected  as  surplusage  or  retained,  could  in  no 
manner  be  important. 

The  third  or  remaining  proposition  relates  to  the  effect 
of  testimony.  The  certificate  of  deposit  was  unquestioned; 
it  was  issued,  so  far  as  its  face  represented,  by  the  cashier 
of  the  bank,  and  there  was  evidence  under  his  hand  that  its 
consideration  was  money  actually  received  for  the  purpose 
stilted  in  the  certificate.  It  was  established  by  Bingham's 
evidence,  and,  moreover.  Fish,  the  president  of  the  bank^ 
and  defendants'  witness  testified  to  the  same  facts.  These 
were  the  two  witnesses.  They  did  not  agree  in  regard  to 
other  mattei*s,  but  the  burden  was  on  the  defendants  to 
make  out  the  defense  set  forth  by  the  answer,  which,  aa 
paraphrased  by  the  defendants'  counsel,  is  "  that  this  pre- 
tense of  deposit  was  intended  merely  as  a  cover  "  to  cheat 
both  the  bank  and  the  estate,  and  if  in  some  view  it  may 
be  said  to  have  been  accomplished,  there  were  aspects  of 
the  case  fit  for  consideration  by  the  jury,  and  the  special 
and  general  terms  of  the  supreme  court,  which  upon  the 
evidence  required  a  very  different  conclusion. 

The  learned  counsel  for  the  appellants  would  have  the 
testimony  of  Bingham  discarded  as  incredible ;  surely  that 
of  Fish  is  in  some  respects  fairly  open  to  observation.  If 
there  were  circumstances  inconsistent  with  the  main  fact 
directly  sworn  to  by  either  of  them,  it  was  for  the  jury  to 
determine  whether  the  fact  was  proved.  They  might  in- 
deed have  rejected  all  the  testimony  of  these  witnesses. 
Becker  v.  Koch,  104  N.  Y.  894 ;  5  N.  Y.  State  Rep.  688  ; 
President,  etc.,  v.  Phillips,  109  N.  Y.  888 ;  16  N.  Y.  State 
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Rep.  199  )  which  infected  tbe  certificate  of  deposit,  nnd 

their  verdict  would  stand  firmly  upon  the  wiittea  evidence. 

It  is  enough,  however,  to  dispose  of  this  appeal,  that  there 

~     not,  in  our  opinion,  such  proponderaiice  of  evidence  as 

quire  the  court  to  say  that  there  was  no  question  foi; 

ury. 

le  judgment  and  order  appealed  from  should  therefore 

Brined. 

1  concur  except  Pbokhah,  J.,  not  voting. 


3B  Gbat  et  al..  Appellants,  v.  Maies  Rothsohild  et  oL, 
Respondents. 

Court  nf  Appeali,  Januaiy  29, 168& 

AAimlng  48  Hon,  696. 

(nira.  Demurrer.  Jobtder  qfacUotu. — Several  crediton  of  a  eom- 
on  debtor,  who  have  been  defrauded  by  •Imllu',  though  not  thatame, 
preaenlatlaiu,  cannot  unite  In  a  common  action  to  recover  dauMge* 
r  the  deceit;  and  where  the  objection  appears  upon  the  face  of  the 
mpUlnt,  a  demurrer  on  this  ground  la  well  taken. 

ipeal  from  an  order  and  judgment  of  the  general  term, 
ling  an  order  and  interlocutory  judgment  entered  there- 
istaining  a  demurrer  to  the  complaint. 

nry  L.  London,  for  appellants. 

to  Sorwitz,  for  respondents. 

L.NPOBTH,  J. — It  may  very  well  be  that  each  plaiintifE 
good  cause  of  action  against  the  defeadants,  but  the 
tififs  have  none  common  to  all  or  jointly  with  each 
.  Each  individual  and  each  firm  may  have  been  de- 
ed by  similar,  although  uot  the  same,  representationSt 
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l)ut  the  complaint  shows  that  each  has  suffered  separately, 
Aud  its  whole  scope  and  meaning  is  inconsistent  with  the 
idea  that  the  plaintiffs,  or  any  two  or  more  of  them,  are 
jointly  prejudiced.  As  the  objection  appears  upon  the  face 
of  the  complaint,  the  demurrer  was  well  taken. 
The  judgment  should  be  affirmed* 

All  concur. 


CoKSTAHOfl  B.  Pbiob,  Respondent,  v.  STEPHEiir  Bbown, 

etc..  Appellant. 

Court  cf  Appeals^  March  6, 1889. 

Affirming  41  Hon,  646. 

1.  PUadiTigs,  Amendment— An  amendment  of  the  complaint,  which 
withdraws  a  portion  of  a  credit  therein  admitted,  doee  not  introduce  a 
new  cause  of  action,  and  may  be  granted  upon  the  trial  in  the  discretion 
of  the  referee. 

^  Same,  Effect  of  reversal.— The  reversal  of  a  Judgment,  after  an 
amendment  to  the  complaint  was  allowed  upon  the  trial,  does  not,  in 
the  absence  of  any  order  or  direction  to  that  effect,  reverse  the  order 
granting  the  amendment,  and  the  new  trial  is  necessarily  to  be  had 
upon  the  amended  pleadings. 

Z,  Appeal. — ^The  fact  that  the  evidence  complained  of  may  be  disregarded 
without,  in  the  least,  affecting  the  result,  is  a  sufficient  answer  to  all 
objections  urged,  on  appeal,  against  its  admission. 

4.  Statute  of  limitations.  Trustee, — Where  the  question  whether  the  de- 
fendant's testator  held  certain  bonds  as  plaintiff's  trustee  was  sub- 
mitted to  the  jury  for  their  determination,  and  the  fact  was  so 
established,  the  courts  below  were  right  in  holding  that  the  statute  of 
limitations  did  not  constitute  a  defense. 

Appeal  from  a  judgment  of  the  general  term,  affirming  a 
judgment  entered  upon  a  verdict. 

If.  C,  Moak^  for  appellant. 
John  L.  HUU  for  respondent. 
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Finch,  J. — Three  objections  to  the  judgment  rendered  ia 
favor  of  the  plaintiff,  in  this  action,  were  mainly  relied 
upon  as  grounds  of  reversal. 

Fir9t.  It  is  claimed  that  the  court  erred  in  directing 
the  trial  to  proceed  upon  the  pleadings  as  amended.  The 
plaintiff  originally  claimed  of  the  executors  of  Price  the 
whole  sum  of  $11,500  United  States  bonds,  represented  by 
her  as  having  been  held  by  Price  as  her  trustee.  An 
action  was  then  pending  against  Roessles  and  others,  in 
which  she  claimed  that  $10,000  of  the  trust  fund  had  been 
loaned  by  Price  upon  the  mortgage  executed  to  him  by 
Roessles,  and  which  she  sought  to  follow  and  obtain  as  a 
part  of  that  security.  She  therefore  sued  for  the  balance 
of  $1,500,  but  alleging  in  the  complaint  a  trust  in  the  whole 
sum  and  crediting  the  $10,000  as  involved  in  the  mortgage 
action.  In  that  action  a  judgment  was  rendered  sustaining 
her  claim  upon  a  mortgage  to  the  extent  of  $5,000,  but 
disallowing  it  for  the  larger  amount  claimed.  She  chose  to 
accept  that  decision  as  final  and  not  to  appeal  from  it,  and 
thereupon  moved,  on  affidavits  before  the  referee  in  this 
action,  to  amend  her  complaint  by  striking  out  $5,000  of 
the  credit  given  through  mistake,  and  thereby  increasing 
the  balance  claimed. 

The  referee  granted  the  order  upon  condition  of  the  pay- 
ment of  costs  and  the  execution  by  plaintiff  of  a  stipulation 
in  writing  which  made  the  judgment  in  the  mortgage  action 
as  to  the  $5,000  disallowed  final  and  conclusive  upon  her* 
She  accepted  the  conditions  and  the  amendment  was  made^ 
and  upon  the  trial  which  followed,  the  plaintiff  recovered. 
The  defendants  appealed  from  tho  judgment  and  it  was 
reversed  and  a  new  tiial  granted.  That  new  trial  was 
necessarily  upon  the  existing  pleadings  unless  the  court 
otherwise  ordered.  It  could  have  reversed  the  order  g^*ant- 
ing  the  amendment  and  confined  the  new  trial  to  the  original 
issues,  but  it  did  not.  If  the  order  was  reviewed  it  was 
allowed  to  stahd  and  was   not  reversed  ;  if  it  was  not 
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reviewed,  it  was  because  the  defendants  did  not  raise  the 
question. 

We  think,  as  did  the  general  term  on  the  last  appeal, 
that  the  amendment  did  not  introduce  a  new  cause  of 
action,  and  so  was  within  the  discretion  of  the  referee. 

The  amount  sought  to  be  recovered  was  increased  by 
the  withdrawal  of  a  credit  given  by  mistake,  the  expla- 
nation of  which  was  reasonable  and  satisfactory.  The  case, 
therefore,  properly  went  to  trial  upon  the  amended  plead- 
ings. 

Second.  The  plaintiff,  to  sustain  her  cause  of  action,  tes- 
tified that  immediately  prior  to  March  25,  1865,  she  had 
in  her  custody  United  States  coupon  bonds,  amounting  at 
their  par  value  to  |ll2,000.  This  evidence  was  objected  to 
as  calling  for  a  personal  transaction  between  herself  and 
defendant's  testator.  It  is  evident  that  it  did  not  on  its 
face  and  considered  by  itself,  but  it  was  claimed  inferentially 
to  have  shown  a  personal  transaction  with  Price  as  the 
origin  and  source  of  her  possession  and  title.  It  is  a  suf- 
ficient answer  to  all  the  objections  urged  in  this  connection 
that  the  evidence  complained  of  may  be  disregarded  without,, 
in  the  least,  affecting  the  result.  The  possession  of  the 
bonds  by  the  wife,  and  the  transfer  of  that  possession  from 
her  trunk  to  Price's  pocket,  was  proved  by  Bennett ;  and 
there  is  not  in  the  case  a  word  or  a  fact  which  justly  tends 
to  contradict  that  statement  or  would  justify  its  disbelief. 
On  the  contraiy,  the  entry  on  the  blotter  at  the  police  sta- 
tion, reciting  the  numbers  of  the  bonds  stolen  as  detailed 
by  Price,  tends  to  corroborate  the  officer,  and  the  answer 
to  the  amended  complaint  admits  that  "thereafter,  and 
about  the  year  1869,  the  said  Price,  having  converted  the 
said  bonds  into  money,  at  the  request  of  the  plaintiff,  loaned 
of  said  proceeds  the  sum  of  $5,000."  Looking  to  the  com- 
plaint to  see  what  bonds  were  referred  to  by  the  admission, 
we  see  the  said  bonds  were  the  $12,000  alleged  to  have 
belonged  to  Mrs.  Price,  and  the  confession  that  he  turned 
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them  into  money,  and  then  loaned  a  part  of  the  proceeds 
'^  at  her  request,"  is  a  substantial  admission  of  her  owner- 
ship. These  facts  are  conclusive,  especially  when  in  the 
defense  iuterposed  there  is  no  proof  tending  even  remotely 
to  contradict  that  ownership,  and  the  affirmative  defenses 
pleaded  are  the  statute  of  limitations  and  payment.  If  the 
testimony  of  Mrs.  Price  as  to  her  possession  and  custody 
of  the  bonds,  and  the  date  when  it  ended,  be  wholly  disre- 
garded, no  conclusion  adverse  to  her  possession  and  owner- 
ship could  lawfully  be  reached.  It  is  needless,  therefore, 
to  say  whether  her  evidence  was,  or  was  not,  legally  admis- 
sible. 

Third.  The  jury  found  that  Price  held  the  bonds  as 
plaintiff's  trustee.  That  precise  question  was  submitted 
for  determination,  and  the  fact  having  been  so  established, 
the  courts  below  were  right  in  holding  that  the  statute 
of  limitations  did  not  constitute  a  defense. 

We  find  no  error  in  the  judgment,  and  it  should  be 
affirmed,  with  costs. 

All  concur. 


Adolphus  F.  Wabburton,  as  Survivor,  etc..  Respondent^ 

V.  John  T.  Camp,  Appellant. 

Court  qf  Appeals^  March  5,  1889. 

Affirming  23  J.  <ft  Sp.  290. 

Principal  and  agent  (iueation  cf  fact. — ^Wliere  an  assignment  of  an 
interest  in  a  claim  in  suit  was  made  to  defendant  on  tlie  promise  of 
his  agent,  that  defendant  would  pay  the  stenographer's  fees,  and 
where,  in  a  conversation  with  one  of  the  assignors,  the  defendant 
claimed  to  he  ignorant  of  such  agreement,  hut  did  not  deny  the  agcnt^s 
authority  to  act  for  him,  the  defendant's  failure  to  deny  or  disclaim 
any  such  authority,  taken  in  connection  with  the  other  circumstances 
in  the  case,  and  his  denial  thereof,  raise  an  issue  of  fact  for  the  trial 
court  to  decide,  and  a  finding  of  the  existence  of  such  authority  is 
sufficient  to  entitle  the  plaintiff  to  recover. 
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This  action  was  brought  to  recover  for  the  services  of  a 
stenographer  rendered  upon  the  arbitration  of  certain  con- 
troversies between  one  Heath  and  others.  The  attorneys 
for  Heath  had,  by  an  agreement  with  him,  a  lien  upon 
whatever  should  be  received,  and  agreed  to  pay  the  sten- 
ographer's fees.  An  award  was  made,  and  the  attorneys 
assigned  their  interest  therein  to  defendant,  and  the  assign- 
ment was  delivered  to  one  Loomis  on  his  promise,  among 
other  things,  that  defendant  should  pay  said  fees.  The  trial 
court  found  that  Loomis  was  the  agent  of  the  defendant  in 
the  transaction,  and  that  the  latter  was  bound  by  the 
agent's  promise.  The  question  on  appeal  was  simply  as  to 
whether  there  was  any  evidence  to  support  this  finding. 

Appeal  from  a  judgment  of  the  general  tertn  of  the 
superior  court,  affirming  a  judgment  entered  upon  a  decis- 
ion of  the  court. 

Q-eorge  W.  WingaU^  for  appellant. 

Alfred  B.  Oruikahank^  for  respondent. 

Pbb  Curiam. — The  assignment  by  Williams  and  Crane 
was  made  on  the  13th  of  February,  1879,  to  the  defendant, 
John  T.  Camp,  and  by  it  the  assignors  assigned  their  rights 
and  interest  in  the  action  in  which  the  assignment  was  made, 
and  the  lien  upon  the  sum  of  $10,000  therein  referred  to, 
on  the  promise  of  one  John  S.  Loomis,  to  whom  the  assignment 
was  delivered,  that  the  assignee  should  pay,  among  other 
things,  $900  to  the  plaintiffs  decedent,  and  the  assignment 
was  taken  by  Loomis  upon  that,  among  other  conditions. 

The  learned  trial  judge  found  that  in  the  transaction  in 
question  Mr.  Loomis  was  the  agent  of  the  defendant. 

Counsel  for  the  defendant  attacks  this  finding  as  being 
without  any  evidence  to  support  it. 

We  think  there  was  evidence  upon  which  the  finding 
could  properly  be  based.    After  the  assignment  was  made, 
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Mr.  Crane,  one  of  the  assignors,  saw  the  defendant  and  had 
a  conversation  with  him  in  regard  to  the  claim  of  the  steno- 
graphers, to  be  paid  out  of  the  moneys  received  from  the 
award  mentioned  in  the  assignment,  and  in  the  coui-se  of 
the  conversation  Mr.  Crane  said  to  the  defendant  that  Mr. 
Loomis  and  himself  had  agreed,  when  the  assignment  was 
executed,  that  the  stenographers  should  be  paid  out  of  this 
fund,  and  that  it  was  a  part  of  the  understanding  that  they 
should  be  so  paid,  and  that  Mr.  Loomis  had  distinctly  agreed 
that  the  stenographers  should  be  so  paid. 

Quite  a  long  conversation  upon  the  subject  was  detailed 
by  the  witness,  and  the  defendant's  reply  to  this  claim  as 
made  by  Mr.  Crane  was  given,  in  which  he  stated,  among 
other  things,  that  he  did  not  know  of  agreement  to  pay  the 
stenographer  $900 ;  that  he  had  received  such  assignment 
in  ignorance  thereof,  but  that  he  would  do  what  was  right 
in  regard  to  it.  This  question  was  then  put  to  Mr.  Crane 
in  speaking  of  the  interview  at  that  time  :  "  Did  he  (refer- 
ling  to  the  defendant),  at  that  time,  deny  Col.  Loomis* 
authority  to  act  for  him  ?  "  And  the  witness  replied.  "  Oh^ 
no  1  he  never  denied  his  authority." 

While  not  holding  that  the  mere  omission  to  deny  tho 
authority  of  Mr.  Loomis  to  make  such  an  agreement  was  in 
any  way  conclusive  upon  defendant  upon  the  question  of 
such  authority,  yet  the  interview  itself  was  upon  such  a 
subject,  and  the  conversation  detailed  by  Mr.  Crane  took  such 
a  course  that  it  would  have  been  very  natural  for  defend- 
ant to  have  denied  any  such  authority  on  the  part  of  Mr. 
Loomis,  if  none  such  had  existed,  and  it  might  fairly  have 
been  claimed  before  the  trial  court  that  the  omission  to 
deny  or  disclaim  any  such  authority  was  very  strong  evi- 
dence of  its  existence.  Taken  in  connection  with  other 
circumstances  in  the  case,  it  would  amply  suffice  for  the 
finding  of  the  existence  of  such  authority.  The  defendant 
indeed  denies  it,  but  that  simply  raises  an  issue  of  fact  upon 
which  the  trial  court  was  to  decide,  whether  the  inference 
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of  such  authority  ought  to  be  drawn  from  all  the  evidence 
in  the  case,  including  the  failure  of  the  defendant  to  deny 
its  existence  at  the  interview  in  question,  or  whether  the 
defendant,  an  interested  paily,  should  be  regarded  as  having 
proved  lack  of  authority  by  his  own  testimony  to  that 
effect. 

The  finding  of  the  trial  court,  we  think,  had  sufiQcient 
evidence  to  support  it,  and  upon  such  finding,  the  fact  that 
the  agent  of  the  defendant  made  the  promise  to  pay  the 
stenographer's  fees  to  the  amount  of  $900,  as  defendant's 
agent,  and  as  a  condition  of  obtaining  the  assignment  itself, 
renders  the  case  a  clear  one  in  favor  of  the  plaintiff. 

The  judgment  should,  therefore,  be  affirmed,  with  costs. 

All  concur. 


HoBABT  S.  Atkinson,  as  Receiver,  etc.,  Respondent,  v. 
The  Roghesteb  Pbintinq  Company,  Appellant. 

Court  qfAppeaUf  March  12, 1880. 

Court  of  appeals.  Bemoval  of  cause, — It  is  not  a  sufficient  reason  for 
moving  a  case  from  the  second  division  of  the  court  of  appeals  into 
the  first  division  of  the  court,  that  one  or  even  two  of  the  judges  of 
the  former  court  are  disqualified  from  sitting  upon  the  argument  of 
the  case  there. 

Motion  to  transfer  case  from  the  calendar  of  the  court  of 
appeals,  second  division,  to  the  calendar  of  the  court  of 
appeals. 

J.  ^  Q.  Van  VoorMs^  for  appellant. 

Smith  ^  Briggs^  for  respondent. 

Pbb  Cubiam. — It  is  not  a  sufficient  reason  for  moving  a 
case  from  the  court  of  appeals,  second  division,  into  this 
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court,  that  one  or  even  two  of  the  judges  of  that  coart  are 
disqualified  from  sitting  upon  the  argument  of  the  case 
there. 
This  motion,  should,  therefore,  be  denied. 


All  concur. 


Mabia  T.  Polhemus,  Respondent,  v.  Thb  FrrcHBUBG 

Railboad  Company,  Appellant. 

Court  qfAppeaU^  March  12, 1889. 

L  Calendar,  Prf^erence, — An  action  to  compel  &  ndlroad  corporation  to 
pay  interest  coupons  on  bonds  issued  by  another  railroad  corporation, 
by  reason  of  an  agreement  of  consolidation  of  the  two  corporations 
and  the  ooTenant  between  them,  ie  not  an  action  founded  upon  a  note 
or  other  evidence  of  debt  for  the  absolute  payment  of  money,  within 
the  meaning  of  subd.  8  of  section  791  of  the  Code,  and  is  not  entitled, 
under  such  section,  to  a  preference  upon  the  calendar. 

2.  Same. — ^The  fact  that  two  corporations  differ  in  their  construction  of  a 
mutual  agreement,  and,  in  the  meantime,  neither  fulfills  its  obligation 
to  the  holder  of  its  securities,  furnishes  no  reason  why  the  court,  in 
its  discretion,  should  give  it  a  preference  upon  the  calendar. 

Motion  to  place  case  on  calendar  and  give  it  preference 
over  all  other  cases. 

John  M.  Pecki  for  appellant. 

Moiten  ^  Nichohi  for  respondent. 

D AN70BTH,  J. — The  plaintiff  is  the  holder  of  ten  interest 
coupons  of  thirty-five  dollars  each,  issued  by  the  Troy  and 
Boston  Railroad  Company  as  part  of  certain  mortgage  bonds. 
Her  claim  is  that  the  defendant  by  reason  of  an  agreement 
with  the  Troy  and  Boston  Railroad  Company  has  become 
liable  for  their  payment.  The  courts  below  have  sustained 
that  claim,  and  the  defendant  having  appealed  from  the 
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judgment  to  this  court,  the  plaihtiff  asks  to  have  the  case 
put  upon  the  present  calendar  and  so  advanced  as  to  give  it 
a  preference  over  all  other  cases  by  putting  it  at  the  head  of 
the  calendar.  The  preference  is  claimed  under  section  791 
(subd.  8}  of  the  Code,  which  gives  a  certain  priority,  among 
others,  to  ^^  an  action  against  a  corporation  founded  upon  a 
note  or  other  evidence  of  debt  for  the  absolute  payment  of 
money."  The  obligation  of  the  defendant  cannot  be  re- 
garded as  of  that  character.  The  note  or  promise  to  pay 
money  is  that  of  the  Troy  and  Boston  Railroad  Company. 
The  defendant's  promise  is  to  be  found  elsewhere,  and  if  an 
obligation  exists  of  which  the  plaintiff  can  avail  himself  by 
action,  it  is  because  of  the  agreement  of  consolidation  of  the 
two  corporations  and  the  covenant  by  one  to  the  other  and 
the  action  is  in  fact  founded  on  that  agreement. 

Nor  are  the  reasons  given  for  putting  the  case  on  the 
present  calendar  sufiBcient  in  any  other  view.  The  most 
that  can  be  said  is,  that  two  corporations  differ  in  their 
construction  of  a  mutual  agreement  and  in  the  meantime 
neither  fulfills  its  obligation  to  the  holder  of  its  securities. 
Such  defaults  are  not  so  uncommon  as  to  require  special  at- 
tention, and  those  who  suffer  have  no  better  position  than 
ordinary  litigants. 

The  motion  should  be  denied,  but  without  costs. 

All  concur. 
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Marcus  M.  Bbeman,  Respondent,  v.  George  A.  Banta, 

Appellant. 

Court  ofAppealSj  March  12,  1889. 

See  45  nun,  503,  mem. 

Appeal,  Undertaking. — On  a  motion  to  compel  the  appellant  to  file  a 
new  undertaking  with  sufficient  sureties  as  required  by  law,  on  the 
ground  that  one  of  the  sureties  to  the  original  undertaking  had  become 
insolTent,  the  appellant,  who  had  given  security  to  stay  execution  by 
filing  an  undertaking  securing  the  judgment,  will  not  be  allowed  to 
substitute  therefor  an  undertaking  for  costs  only. 

Motion  to  compel  the  defendant  to  file  a  new  undertaking 
with  sufficient  sureties  as  required  by  law,  on  the  ground 
that  one  of  the  sureties  to  the  original  undertaking  had  be- 
come insolvent,  or  in  case  of  failure  the  appeal  be  dismissed. 
The  appellant  asked  that,  in  case  the  court  decided  to  require 
a  new  undertaking,  it  be  simply  for  costs. 

William  G.  Tracj/y  for  motion. 

John  H.  Parsonsy  opposed. 

Per  Curiam. — We  refuse  the  request  of  the  defendant 
to  be  allowed  to  file  an  undertaking  for  costs  only,  because 
by  virtue  of  his  original  undertaking  the  plaintiff  has  been 
stayed  from  enforcing  his  judgment  ever  since  the  appeal  to 
this  court  was  taken. 

The  appellant  ought  not  to  have  the  benefit  of  such  stay 
up  to  the  present  time,  and  then  by  the  filing  of  an  under- 
taking for  costs  only,  retain  his  appeal  and  leave  the  plaint- 
iff in  a  possibly  much  worse  condition  towards  obtaining 
the  fruits  of  his  judgment  than  he  would  have  been  in  had 
the  right  of  enforcement  continued  from  the  time  of  its 
entry. 

All  concur. 
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Anthony  R.  Maicas,  Respondent,  v.  Leon  Leont,  Ap- 
pellant. 

Cmirt  qf  Appeals,  March  10,  1889. 

Modifying  50  Hun,  178. 

1.  Heferees,  Power  of  court. — Where  the  report  of  a  referee  does  not  con- 

tain separate  findings  of  law  and  fact,  and  the  findings  contained 
therein  are  so  commingled  with  what  appears  to  be  the  opinion  of 
the  referee,  that  it  is  difficult  in  some  respects  to  distinguish  the  one 
from  the  other,  it  is  within  the  power  of  the  supreme  court  to  set 
aside  the  report  and  the  interlocutory  judgment  entered  ex  parte 
thereon;  and  whether  it  will  set  them  aside  is  a  matter  of  prac- 
tice resting  in  its  discretion,  with  the  exercise  of  which  the  court  of 
appeals  cannot  interfere. 

2.  Same,  Correction  qf  errors. — If  the  referee  commits  any  errors  of  law  or 

of  fact,  they  cannot  be  corrected  by  a  motion  at  special  term  to  set 
aside  the  order  of  reference  and  all  proceedings  thereunder,  but  the 
orderly  method  prescribed  by  law  for  correcting  them  is  by  appeal 
from  the  judgment  entered  upon  his  report. 
S,  Same.  Practice, — The  court  should,  after  setting  aside  the  report  and 
interlocutory  judgment,  have  sent  the  case  back  to  the  referee  that  he 
might  complete  the  trial  thereof  so  far  as  he  could  go,  and  so  far  as 
the  parties  desired  him  to  go,  so  that  both  parties  would  have  the 
benefit  of  the  trial,  and  the  expenditure  that  has  been  thus  far  incurred. 

4.  Same.  Misconduct. — ^Where  the  referee  has,  in  fact,  been  guilty  of  any 
misconduct,  or  if,  for  any  sufficient  reason,  he  is  an  improper  person 
to  proceed  with  the  trial,  the  court  has  jurisdiction  to  vacate  the  order 
of  reference,  and  to  appoint  a  new  referee  to  proceed  de  novo. 

Appeal  from  an  order  of  the  general  term,  affirming  an 
order  of  the  special  term  denying  a  motion  for  the  appoint- 
ment of  a  referee  to  take  and  state  accounts,  and  from  an 
order  vacating  and  setting  aside  the  report  of  the  referee 
and  the  interlocutory  judgment. 

Usek  Cowen^  for  appellant. 

A,  J,  Dittenhoefer^  for  respondent. 
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Eabl,  J. — ^What  is  called  the  report  of  the  referee  in  this 
case  is  quite  informal  and  incomplete.  It  does  not  contain 
separate  findings  of  law  and  of  fact,  as  required  by  the  Code^ 
section  1022 ;  and  such  findings  as  are  contained  therein  are 
so  commingled  with  what  appears  to  be  the  opinion  of  the 
referee,  that  it  is  difficult  in  some  respects  to  distinguish  the 
one  from  the  other.  It  was,  therefore,  within  the  power  of 
the  supreme  court  to  set  aside  the  report  and  the  inter- 
locutory judgment  which  was  entered  ex  parte  thereon* 
Whether  it  would  set  them  aside  was  a  matter  of  practice 
resting  in  its  discretion  with  the  exercise  of  which  we  can- 
not interfere. 

But  the  court  went  stilt  further,  and  set  aside  the  order 
of  reference  and  all  proceedings  thereunder,  and  appointed 
a  new  referee  to  try  the  case  de  novo.  There  had  been  a 
long  trial  before  the  referee,  his  fees  being  $1,865,  and  the 
stenographer's  $400,  and  the  expense  for  counsel  must  have 
been  considerable.  All  this  expense  was  incurred  by  the 
defendant,  and  the  court  could  not  arbitrarily,  without  some 
reason  sufficient  in  law,  nullify  all  that  had  been  done 
under  the  order  of  reference. 

The  action  was  referred  by  consent  to  the  referee  named 
to  determine  all  the  issues  of  the  action,  and  to  take  and 
state  the  account  between  the  parties,  and  report  the  amount 
fot  which  judgment  should  be  entered  in  favor  of  either 
party  against  the  other.  There  is  no  allegation  of  miscon- 
duct on  the  part  of  the  referee.  It  is  simply  alleged  that  he 
committed  some  errors,  and  that  he  did  not  complete  the 
reference  by  taking  all  the  accounts  and  stating  the  balance 
and  ordering  judgment  for  such  balance.  But  he  took  all 
the  evidence  offered  by  either  party.  Both  parties  rested 
their  case ;  both  asked  him  to  order  an  interlocutory  judg- 
ment, and  both  submitted  their  requests  to  find  upon  the 
law  and  the  facts.  As  there  was  firm  property  in  the  hands 
of  the  receiver  undisposed  of,  the  case  was  not  then  in  con- 
dition for  final  judgment,  and  so  far  as  the  facts  now  appear^ 
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was  one  eminently  proper  for  an  interlocutory  judgment. 
Under  the  order  of  reference,  the  referee  should  go  on  so 
far  as  he  can  and  take  all  the  proof  which  either  party  may 
offer  with  reference  to  the  accounts,  and  settle  all  the  ac- 
counts so  far  as  that  is  possible  in  the  present  condition  of 
the  affaii's  of  the  firm;  and  after  tiiat  if  there  is  property  on 
hand  yet  to  be  disposed  of,  and  which  will  thereafter  have 
to  be  converted  by  the  receiver  and  accounted  for  by  him, 
such  a  judgment  may  be  entered  as  the  referee  will  be  able 
to  order;  and  a  further  accounting  may  be  had  in  the  future 
with  reference  to  the  balance  of  the  assets.  Under  such 
circumstances,  upon  such  allegations  and  facts  as  appear 
here,  we  know  of  no  authority  or  power  in  the  supreme 
court  arbitrarily  to  set  aside  the  order  of  reference,  and  all 
the  proceedings  thereunder,  and  appoint  a  new  referee. 

If  the  referee  committed  any  errors  of  law  or  of  fact,  they 
cannot  be  corrected  by  a  motion  at  a  special  term  of  the 
court  to  set  aside  the  order  of  reference  and  all  proceedings 
thereunder,  but  the  orderly  method  prescribed  by  law  for 
correcting  them  is  by  appeal .  from  the  judgment  entered 
upon  his  report. 

After  setting  aside  the  report  and  the  interlocutory  judg- 
ment, the  court  should  have  sent  the  case  back  to  the  ref- 
eree that  he  might  complete  the  trial  thereof  so  far  as  he 
could  go,  and  so  far  as  the  parties  desired  him  to  go,  and 
thus  both  parties  would  have  the  benefit  of  the  trial,  and  the 
large  expenditure  that  had  thus  far  been  incurred. 

The  provision  in  the  order  that  the  evidence  already  taken 
may  by  the  consent  of  both  parties  be  read  before  the  new 
referee,  does  not  give  the  defendant  all  he  is  entitled  to  and 
secure  all  his  substantial  rights.  The  plaintiff  may  with- 
hold his  consent,  and  then  his  evidence  cannot  be  read,  and 
the  new  referee  will  not  have  the  benefit  of  seeing  and 
hearing  the  witnesses. 

If  the  referee  has,  in  fact,  been  guilty  of  any  misconduct, 
or  if  for  any  sufficient  reason  he  is  an  improper  person  to 


n 


156      JONES  V.  MERCHANTS'  NATL  BANK. 

Statement  of  the  Case. 

proceed  with  the  trial,  the  facts  should  be  made  to  appear, 
and  then  the  court  would  have  jurisdiction  to  vacate  the 
order  of  reference,  and  to  appoint  a  new  referee  to  proceed 
de  novo. 

The  order  of  the  general  term  which  afi^med  the  order 
of  the  special  term  denying  the  defendant's  motion  for  the 
appointment  of  a  referee  to  take  and  state  the  accounts, 
should  therefore  be  affirmed  without  costs,  and  the  other 
order  of  the  general  term,  and  that  affirmed  by  it,  should  be 
affirmed  so  far  as  they  vacate  and  set  aside  the  report  of  the 
referee  and  the  interlocutory  judgment,  and  in  other  re- 
spects reversed,  so  that  the  case  may  stand  for  further  trial 
before  the  referee,  without  costs  to  either  party. 

All  concur. 


Winston  Jones,  Assignee,  etc..  Respondent,  t^.  The  Mer- 
chants, National  Bank  of  the  City  op  New 
YoBK,  Appellant. 

Court  of  AppealSy  JTorcA  96,  1880. 
Affirming  48  Hun,  620. 

1.  CowrU  Discretion. — The  court  has  power,  in  the  exercise  of  its  discrebion, 

to  make  an  order,  at  circuit,  cancelling  the  clerk*8  minutes  of  the  trial 
and  substituting  others  in  their  place;  and  also  an  order,  at  special 
term,  opening  and  amending  the  judgment-roll  and  prescribing  the 
form  of  an  amended  judgment,  which  was  directed  to  be  entered  nunc 
pro  tunc. 

2.  Same.  Belirf. — Where  it  was  stipulated  on  the  trial  that  counsel  should 

agree  between  themselves  as  to  the  figures  which  it  would  be  necessary 
to  insert  in  the  verdict  for  the  plaintiff,  or,  if  they  could  not  do  so, 
that  the  evidence  as  to  the  interest  and  value  of  the  property  should 
be  taken  before  the  judge,  without  the  jury,  before  the  entry  of  judg- 
ment, which  was  subsequently  done  and  the  verdict  and  judgment  en- 
tered in  precise  conformity  with  the  agreement  of  counsel  and  the 
requirements  of  law,  the  only  relief  against  the  judgment  to  which 
the  defendant  is  entitled  is  by  an  appeal  therefrom. 

Appeal  from  an  order  of  the  general  term  affirming  an 
order  of  the  circuit  cancelling  the  clerk's  minutes  of  trial 
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and  substituting  other  minutes,  and  an  order  of  special 
term  amending  judgment  for  plaintiff  and  constructing  the 
judgment-roll. 

John  E.  Burrilli  for  appellant. 
Burton  N.  Harrison^  for  respondent. 

Per  Cubiam. — The  verdict  of  the  jury  disposed  of  the 
real  issues  involved  in  the  action.  It  remained  only  to 
compute  the  interest  and  ascertain  the  value  of  the  property 
at  the  time  of  the  trial,  and  to  put  the  verdict  in  proper 
form.  The  appellant  claims  that  at  the  time  the  verdict 
was  directed  there  was  an  agreement  by  counsel  in  open 
court  that  the  interest  should  be  subsequently  computed  by 
the  court  unless  counsel  could  agree  upon  the  same.  Op 
the  other  hand  it  is  claimed  by  the  plaintiff  that  it  was  stipu- 
lated that  counsel  should  agree  between  themselves  upon 
the  interest  and  the  value  of  the  property,  or  if  they  could 
not,  that  the  evidence  as  to  them  should  be  taken  before 
the  judge,  without  the  jury,  before  the  entry  of  judgment. 
As  there  was  a  conflict  in  regard  to  what  the  precise  agree- 
ment was,  we  must  take  the  facts  here  as  claimed  by  the 
plaintiff.  The  interest  was  subsequently  computed,  and 
proof  of  the  value  of  the  property  at  the  time  of  the  trial 
was  taken  before  the  judge ;  and  all  that  thfe  courts  have 
been  trying  to  do  since,  and  have  actually  accomplished,  has 
been  to  carry  out  the  stipulation  and  to  put  the  verdict  in 
proper  form,  and  cause  the  entry  of  the  proper  judgment. 
The  verdict  and  judgment  as  finally  recorded  and  entered 
are  in  precise  conformity  with  the  agreement  of  counsel 
and  the  requirements  of  the  law,  and  the  only  relief  against 
the  judgment  to  which  the  appellant  is  now  entitled  is  by 
an  appeal  therefrom. 

We  think  the  court  had  the  power  to  make  the  orders 
appealed  from  in  the  exercise  of  its  discretion,  and  this 
appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur  except  Gray,  J.,  not  voting. 
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WiLUAM  M.  HowiTT,  Appellant,  v.  Isaiah  M.  Mebbill, 

Impleaded,  etc.,  Respoodeut. 

Court  qf  Appeals,  March  26,  1889. 
Dismissing  Ap.,  49  Hon,  606. 

1.  Attorney^ 8  lien,  Walted^^The  lien  of  an  attorney  upon  his  client's 

cause  of  action  and  judgment,  prescribed  by  section  66  of  the  Code, 
may  be  waived  or  lost  by  the  conduct  of  the  attorney. 

2.  Same.   Practice* — Whether,  in  the  enforcement  of  such  a  lien,  relief 

should  be  given  against  a  fraudulent  satisfaction  thereof  by  the  client, 
upon  a  summary  application  by  motion,  or  upon  action  brought,  is 
within  the  discretion  of  the  supreme  court,  subject  to  no  interference 
by  an  appellate  tribunaL 

Appeal  from  an  order  of  the  general  term  of  the  su- 
preme court,  affirming  an  order  denying  a  motion  to  vacate 
the  satisfaciion  of  judgmeni  ia  the  action  to  the  extent  of 
the  attorney's  costs. 

Charles  H,  Sall^  for  appellant. 

Thoma%  W.  Fitzgerald^  for  respondent* 

• 

Danforth,  J. — On  the  24th  day  of  May,  1881,  the  plaint- 
iff, by  Van  Name,  his  attorney  of  record,  obtained  judg- 
ment against  the  defendant  for  $280  damages  and  $107.86 
costs  and  disbursements.  On  the  14th  of  April,  1882,  the 
defendant  paid  the  plaintiff  $150,  and  took  from  him  a 
satisfaction  piece.  Both  plaintiff  and  defendant  refuse  to 
pay  the  attorney  his  costs  in  this  action,  and  the  attorney 
in  his  own  behalf  moved  the  court  to  set  aside  **  the  satis- 
faction of  the  judgment  to  the  extent  of  the  costs  and  dis- 
bui-sements."  At  special  term  the  motion  was  opposed  by 
affidavits  and  was  denied  by  the  court.  Upon  appeal,  the 
general  term  affirmed  the  order. 
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The  plaintiff's  lien  upon  the  cause  of  action  and  the 
judgment  is  undoubted  (Code,  §  66),  but  the  lien  might  be 
waived  or  lost  by  the  conduct  of  the  attorney,  and  whether, 
assuming  its  existence,  relief  should  be  given  against  a 
fraudulent  satisfaction,  upon  a  summary  application  by 
motion,  or  upon  action  brought,  was  within  the  discretion 
•of  the  supreme  court,  subject  to  no  interference  by  an  ap- 
pellate tribunal.  Here  the  appeal  in  both  courts,  was  by 
the  plaintiff  in  the  action  and  his  attorney  jointly.  If  the 
motion  papers  are  to  be  credited,  it  might  easily  be  held 
that  the  plaintiff  colluded  with  the  defendant,  and  for 
aught  that  appears,  the  supreme  court  thought  it  expedient 
to  leave  the  attorney  to  assert  his  right,  if  any  he  had,  by 
action. 

The  appeal  should  therefore  be  dismissed. 

All  concur* 

Note  on  "Attobney's  Lien." 

The  charging  lien  of  an  attorney  Is  now  prescribed  and  defined  by  the 
provisions  of  section  60  of  the  Code.    This  section  reads  as  follows : 

Section  6(5. — The  compensation  of  an  attorney  or  counsellor  for  his 
-senrices  is  governed  by  agreement,  express  or  implied,  which  is  not  re- 
strained by  law.  From  the  commencement  of  an  action  or  the  service  of  an 
answer  containing  a  counterclaim,  the  attorney  who  appears  for  a  party 
has  a  lien  upon  his  client's  cause  of  action  or  counterclaim,  which  attaches 
to  a  verdict,  report,  decision  or  judgment  in  his  client's  favor,  and  the 
proceeds  thereof  in  whosoever  hands  they  may  come;  and  cannot  be 
affected  by  any  settlement  between  the  parties  before  or  after  judgment. 

The  reported  cases,  under  this  section  and  the  corresponding  section  of 
the  former  Code,  are  herein  collated,  and  the  principles  governing  the 
•effect  and  enforcement  of  the  lien  enunciated. 

Nature. — ^There  are  many  cases  where  the  court  has  permitted  the  at- 
torney to  proceed  for  the  purpose  of  collecting  his  costs.  It  is  impossible 
to  ascertain  precisely  when  this  practice  commenced,  norhowitoriginate.1, 
nor  upon  what  principle  it  was  based.  It  was  not  upon  the  principle  of  a 
lien,  because  an  attorney  had  no  lien  upon  the  cause  of  action,  before 
judgment,  for  his  costs;  nor  was  it  upon  the  principle  that  his  services  had 
produced  the  money  i>aid  his  client  upon  the  settlement,  because  that 
«ould  not  be  known,  and  in  fact  no  money  might  have  been  paid  upon  the 
.settlement;  it  was  based  upon  no  principle,  but  was  a  mere  arbitrary  exer- 
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cise  of  power  by  the  court;  not  arbitrary  in  the  sense  that  it  was  unjust  or 
improper,  but  in  the  sense  that  it  was  not  based  upon  any  right  or  prin- 
ciple recognized  in  other  cases.  Coughlin  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
71  N.  Y.  443. 

After  judgment,  the  attorney  who  had  procured  it  has  a  lien  upon  it  for 
his  costs.  This  lien  was  upheld  upon  the  theory  that  the  services  and  skill 
of  the  attorney  had  secured  the  judgment.  There  Is  then  something 
upon  which  the  lien  can  attach,  and  the  courts  upheld  the  lien  by  an 
extension  to  such  cases  of  the  principle  which  gives  a  mechanic  a  lien 
upon  a  valuable  thing  which,  by  his  skill  and  labor,  he  has  produced.  Id. ; 
Ward  V.  Syme,  0  How.  16.  If  notice  was  given  of  this  lien,  then  the  defend- 
ant in  the  judgment  could  not  defeat  it  by  a  clandestine  or  collusive  pay- 
ment to  the  plaintiff. 

Before  the  former  Code,  there  was  no  case  where  the  lien  was  upheld 
for  more  than  the  taxable  costs.  "Sow  it  is  held  that  after  judgment  an 
attorney  may  have  a  lien  thereon  for  any  compensation  which  his  client 
has  agreed  to  pay  him.  Id. ;  Rooney  v.  Second  Ave.  R.  R  Co.,  18  N.  Y. 
86S;  McGregor  v.  Comstock,  28  Id.  237;  Ely  v.  Cooke,  Id.  365;  Marshall  o. 
Meech,  5  Id.  140;  Wright  v,  Wright,  70  Id.  08. 

A  person  owning  a  judgment  for  the  recovery  of  money  may  give  his 
attorney,  or  any  other  person,  by  agreement,  rights  and  equitable  interests 
therein,  which  the  defendant  therein  charged  with  notice  must  regard. 
So,  if  the  cause  of  action  before  judgment  is  in  its  nature  assignable,  the 
owner  of  it  may  assign  and,  by  agreement,  create  a  legal  and  equitable  in- 
terest therein;  and  such  agreement  may  now  be  made  with  his  attorneys 
as  well  as  other  persons;  and,  when  such  interests  have  been  created  and 
notice  given  of  them,  they  must  be  respected.  But  before  judgment,  in  the 
absence  of  any  agreement,  the  attorney  did  not  have,  prior  to  1879,  any 
lien  upon,  or  interest  in,  the  cause  of  action.  And  when  the  cause  of  ac- 
tion was  by  its  nature  not  assignable,  the  party  owning  it  could  not  by  any 
agreement  give  his  attorney  or  other  person  any  interest  therein.  Cough- 
lin V.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  ante. 

It  is  a  general  rule  that  parties  to  an  action  may  settle  the  same  without 
the  intervention  of  the  attorney.  Generally,  a  plaintiff  who  has  a  cause 
of  action  against  the  defendant  may  release  and  discharge  it  on  such 
terms  as  are  agreeable  to  him.  This  he  may  do  while  the  action  is  pend- 
ing; and,  after  judgment,  he  may  cancel  and  discharge  the  judgment.  In 
all  this,  he  generally  infringes  upon  no  privilege  and  violates  no  right  of 
his  attorney.  Coughlin  v,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  ante.  But  since  the 
time  of  Lord  Mansfield,  it  has  been  the  practice  of  courts  to  intervene  to 
protect  attorneys  against  settlements  made  to  defraud  them  of  their  costs. 
If  an  attorney  has  commenced  an  action,  and  his  client  settles  it  collusively 
with  the  opposite  party  before  judgment,  to  deprive  him  of  his  costs,  the 
court  will  permit  him  to  go  on  with  the  suit  for  the  purpose  of  collecting 
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his  costs.    Id. ;  Talcott  o.  Bronson,  4  Paige,  501 ;  Rosquin  v.  Knickerbocker 
Stage  Co.,  13  Abb.  324;  Ward  v.  Syme,  ante. 

In  Root  0.  Van  Duzen,  32  Hun,  63,  actions  were  commenced  for  the  re- 
covery of  damages  for  the  wrongful  conversion  of  personal  property,  and 
were  settled  by  the  parties  before  the  service  of  an  answer.  The  attorney 
for  the  plaintiff  desired  to  proceed  with  the  actions  notwithstanding  such 
settlement,  on  the  ground  that  it  was  made  without  his  concurrence.  The 
settlements  were  not  collusive  or  fraudulent  as  against  the  attorney  for  the 
plaintiff,  but  were  mutually  satisfactory  to  the  parties.  It  was  held  that 
parties  to  an  action  may  settle  and  adjust  the  same  without  the  interven- 
tion of  their  attorneys  in  the  absence  of  fraud  or  collusion. 

Before  the  amendment  of  1879,  a  party  who  had  not  obtained  a  judg- 
ment could  settle  a  suit,  though  it  might  prejudice  the  possibility,  or  even 
probability,  that  his  attorney  might  obtain  his  costs  by  a  future  trial,  and 
a  judgment  in  favor  of  his  claim.     Shank  v.  Shoemaker,  IS  X.  Y.  489. 

The  lien  of  an  attorney,  under  an  agreement  that  he  shall  be  repaid  all 
disbursements,  is  confined  to  technical  disbursements  as  set  forth  in  §  32.56 
of  the  Code,  and  does  not  include  a  sum  paid  to  counsel.  Hanover  v. 
Reynolds,  4  Dem.  385. 

Where  a  party  to  a  partition  suit  and  his  attorney  agree  at  the  commence- 
ment of  the  suit  that  the  compensation  of  the  latter  is  to  be  a  specified 
amount  of  the  money  to  be  derived  from  the  sale  of  the  client's  interests 
in  the  property  partitioned,  the  attorney  has,  upon  the  fund  so  created,  for 
the  amount  of  his  compensation,  a  Hen,  which  takes  precedence  of  an  as- 
signment of  the  client's  interest  in  the  suit  made  during  its  pendency. 
Boyle  r.  Boyle,  23  W.  Dig.  346;  Rooney  c.  Second  Ave.  R.  R.  Co.,  ante; 
Brown  v.  Mayor,  etc.,  9  Hun,  587;  Sherwood  v.  B.  &  N.  Y.  C.  R.  R.  Co.,  12 
How.  136;  Haight  v.  Holcomb,  10  Id.  IGO. 

Extent. — An  attorney  has  no  general  lien  upon  an  uncollected  judgment 
in  other  suits,  but  only  a  particular  lien  for  his  costs  and  compensation  in 
the  particular  cause.     Matter  of  Wilson  &  Greig,  2  N.  Y.  C.  P.  343. 

An  attorney's  lien,  as  now  generally  recognized,  is  of  two  kinds  ;  a  gen- 
eral lien  resting  wholly  upon  possession,  which  is  a  mere  right  to  retain,, 
until  his  whole  bill  is  paid,  all  papers,  deeds,  vouchers,  etc.,  in  his  pos- 
session, upon  which,  or  in  connection  with  which,  he  has  expended  money 
or  given  his  professional  services.  Matter  of  Wilson  <fc  Greig,  ante.  Thia 
retaining  lien  is  a  general  one  for  whatever  may  be  due  to  him.  And, 
though  a  client  may  change  his  attorney  at  will,  if  the  latter  is  without  fault 
and  willing  to  proceed  in  pending  causes,  none  of  the  papers  or  vouchers 
can  ordinarily  be  withdrawn  from  him,  except  upon  payment  of  his  entire 
bill  for  professional  services.  Id.  This  lien,  like  other  mere  possessory 
liens,  is  purely  passive,  being  a  mere  right  to  hold  possession  till  payment. 

The  articles  cannot  be  sold  or  parted  with  without  loss  of  the  lien,  nor 
can  any  active  proceedings  be  taken  at  law  or  in  equity  to  procure  pay- 
ment of  the  debt  out  of  the  articles  so  held.    Id.    Chapter  738.  Laws  of 
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1869,  which  was  designed  to  afford  means  of  realizing  payment  upon  such 
mere  possessory  liens,  applies  only  to  liens  upon  any  chattel  property. 
Mere  choses  In  action,  such  as  notes  or  demands,  are  not  such  property. 
Ingalls  V.  Lord,  1  Cow.  240  ;  Hansom  t).  Miner,  3  Sandf.  692,  and,  there- 
fore, not  within  the  statute.  As  this  general  lien  of  the  attorney  upon 
notes  and  demands  in  suit  depends  wholly  upon  possession,  and  is  a  mere 
right  of  retention,  incapable  of  any  active  proceedings  to  enforce  payment, 
it  cannot  be  transferred,  nor  does  it  attach  to  the  judgments  obtained  ujjon 
them,  or  to  any  proceeds  thereof ,  unless  such  proceeds  come  into  attorney's 
possession. 

Chap.  738,  Laws  of  1869,  was  repealed  by  section  45,  cliap.  145,  Laws  of 
18S0,  and  sections  1737  to  1741  of  the  Code  are  a  substitute  for  it 

The  second  kind  of  lien  which  an  attorney  had  was  that  existing  upon 
a  judgment  recovered  by  him,  or  moneys  payable  thereon,  or  upon  some 
fund  in  court.  This  lien,  so  far  as  it  extended,  was  not  merely  a  passive 
lien,  but  entitled  the  attorney  to  take  active  steps  to  secure  payment. 
It  did  not  exist  at  common  law,  nor  depend  upon  possession,  but  upon  the 
favor  of  the  court  in  protecting  attorneys  as  its  own  officers,  by  taking 
care,  ex  <Bquo  et  bono,  that  a  party  should  not  run  away  with  the  fruits  of 
the  cause,  without  satisfying  the  legal  demands  of  the  attorney  by  whose 
industry  and  expense  those  fruits  were  obtained.  As  this  equitable  right 
rests  solely  upon  the  compensation  due  to  the  attorney  for  his  services,  and 
money  expended  in  procuring  the  judgment  or  the  fund  secured,  it  is 
manifest  that  it  cannot  be  extended  beyond  the  services  and  expenses  in 
the  suit  itself,  or  in  any  other  proceedings  by  which  the  judgment  or  fund 
has  been  recovered,  or  in  the  same  subject  matter. 

In  Phillips  «.  Stagg,  2  Ed.  Ch.  108,  the  vice-chancellor  said  that  the  at- 
torney! s  lien  is  not  to  extend  beyond  the  costs  in  the  action.  He  cannot 
claim  the  amount  of  other  costs  due  him  in  oiher  suits  at  law. 

In  Adams  v.  Fox,  40  Barb.  442,  it  was  held  that  the  lien  on  the  judg- 
ment was  confined  to  the  costs  of  the  particular  suit,  and  the  attorney  could 
actively  enforce  it. 

In  St.  John  v.  Diefendorf,  12  Wend.  261,  this  question  was  decided  ad- 
versely to  the  attorney's  lien.  The  plaintiff's  attorney  in  that  case,  hav- 
ing recovered  a  judgment,  gave  notice  to  the  defendant  to  pay  the  dam- 
ages, as  well  as  the  costs,  to  him,  on  the  ground  that  he  had  a  demand 
against  his  client,  for  costs  in  other  suits,  to  an  amount  equal  to  the  dam- 
ages. The  court  held  that  the  attorney  had  no  lien  upon  his  client's 
money,  before  it  comes  into  his  hands,  to  satisfy  a  demand  he  has  against 
his  client  for  costs  in  other  suits.  He  has  no  lien  upon  anything  which 
belongs  to  his  clie..t,  until  it  is  in  his  possession. 

Most  of  the  cases  in  which  a  lien  upon  the  judgment  Is  recognized,  are 
cases  where  the  claim  was  for  costs  of  that  particular  action  in  which  the 
motion  was  made.  Bowling  Green  Sav.  Bank  v.  Todd,  64  Barb.  146.  In 
this  case  the  court  held  that  the  rule  is  equally  well  settled  as  to  any  claim 
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whicli  the  attorney  has  for  his  services,  and  attaches  as  well  to  the  pro- 
ceeds of  the  judgment  as  to  the  papers  on  which  the  judgment  Is  founded; 
hat  no  authorities  for  tliis  last  proposition  can  be  found.  So  far  as  re- 
spects a  general  lien  ui>on  a  judgment  or  fund  in  court,  the  authorities  are 
all  to  the  contrary.  Where  an  attorney  has  collected  money  for  his  client, 
and  no  rights  of  third  parties  have  intervened  through  assignment,  death 
or  bankruptcy,  he  may  doubtless  offset  his  general  bill.  Patrick  v-  Hazen, 
10  Yt.  184;  Matter  of  Wilson  &  Greig,  ante.  In  the  case  of  the  Bowling 
Green  Sav.  Bank  v.  Todd,  ante,  the  appointment  of  a  receiver  before  the 
collection  of  the  moneys  prevented  any  legal  right  of  set-off.  The  moneys 
were  collected  by  the  attorneys  upon  the  employment,  and  as  the  attorneys, 
of  the  receiver.  And  in  the  case  of  Schwartz  v,  Jenny,  21  Hun,  33,  the 
moneys  were  collected  upon  the  employment,  and  as  the  attorneys,  of  the 
assignee.  But  in  neither  of  these  cases  was  the  distinction  noted,  which 
has  been  so  long  established,  between  a  mere  retaining  lien  upon  the 
papers  in  the  possession  of  an  attorney,  which  is  general  but  purely  pas- 
sive, and  his  charging  lien,  upon  a  judgment  or  fund  recovered,  which  is 
limited  to  services  in  the  cause,  but  capable  of  being  actively  enforced. 
Matter  of  Wilson  <&  Greig,  ante. 

In  Rooney  v.  Second  Ave.  R.  Co.,  ante  ;  Ely  v.  Cooke,  ante  ;  Dunkin  o. 
Yandenburgh,  1  Paige,  626,  and  in  many  other  cases,  the  attorney  has 
been  regarded  as  an  equitable  assignee  of  the  judgment  to  the  extent  of 
his  demands  in  the  cause.  Prior  to  the  adoption  of  the  Code  of  Civil  Pro- 
cedure, the  extent  of  this  lien  was  limited  to  the  taxable  costs.  The  Code 
has  made  no  other  change  than  to  extend  the  lien  to  any  agreed  or  de- 
served compensation.  Marshall  v.  Meech,  ante ;  Haight  v.  Holcomb,  7 
Abb.  310;  Ackerman  v.  Ackerman,  14  Id.  229. 

In  Marshall  v.  Meech,  ante,  the  court  said  that  the  attorney  has  a  lien 
for  his  costs  and  compensation  upon  the  judgment  recovered  by  him. 

Such  a  lien  existed  before  the  Code,  and  is  not  a£fected  by  any  of  its  pro- 
visions. It  exists  not  only  to  the  extent  of  the  costs  entered  in  the  judg- 
ment, but  for  any  sum  which  the  client  agrees  his  attorney  should  have  as 
a  compensation  for  his  services.  To  the  amount  of  such  lien,  the  attorney 
is  to  be  deemed  an  equitable  assignee  of  the  judgment. 

In  Wright  v.  Wright,  ante,  the  court  said  that  the  attorney  had  a  lien 
for  the  amount  of  his  costs  and  agreed  compensation  npon  the  judgment, 
and  to  that  extent  may  be  regarded  as  an  equitable  assignee  of  the  judg- 
ment.   See  also  Ward  v.  Syme,  ante. 

In  Matter  of  Knapp,  35  X.  Y.  284,  the  court  said  that  the  lien  of  the  at- 
torney upon  a  judgment  recovered  by  him  is  upheld  upon  the  theory  that 
his  services  and  skill  procured  it;  Coughlin  u.  N.  Y.  C.  &  H.  R.  R.  R.Co., 
nnte,  thus  reaffirming  the  only  ground  upon  which  this  lien  has  ever  been 
put,  and  which,  while  it  explains  the  reason  for  the  lien,  also  necessarily 
limits  it  to  the  services  and  charges  in  the  same  action.  In  Coughlin  v. 
N.  Y.  C.  <&  H.  R.  R.  R.  Co.,  ante,  it  is  declared  that  no  new  rule  was 
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enunciated  in  Bowling  Green  Say.  Bank  v.  Todd,  ante^  where  it  was  said 
that  the  lien  of  the  attorney  attaches  to  the  money  recovered  or  collected 
upon  the  judgment. 

Was  the  doctrine  to  he  recognized,  that  attorneys  have  a  general  lien  ifor 
all  their  professional  services  upon  each  and  every  uncollected  judgment, 
which  they  might  have  obtained  in  behalf  of  a  client,  through  an  indefinite 
period,  very  great  confusion  and  inconvenience  would  be  the  necessary 
results.    Neither  principle  nor  authority  can  sanction  an  increase  in  the 
amount  of  a  lien  upon  an  uncollected   judgment  through  subsequent 
services  in  independent  matters.    Matter  of  Wilson  <&  Greig,  ante,    §  66 
of  the  Code,  which  gives  an  attorney  a  lien  upon  his  client's  cause  of  action 
from  its  commencement,  refers  to  his  services  and  charges  in  the  cause 
itself,  and  no  more,  and  does  not  aCTect  the  questions  here  discussed.    Id. 

An  attorney's  lien  is  not  a  joint  lien,  and  is  confined  to  a  judgment  in 
the  very  action  in  which  the  compensation  was  earned  for  which  the  lieu 
is  claimed.  Williams  v.  Ingersoll,  89  N.  Y.  508  ;  Phillips  o.  Stagg,  ante  ; 
St.  John  V.  Diefendorf,  ante  ;  Adams  v.  Fox,  ante.  The  theory  upon 
which  the  lien  is  upheld  is  that  the  attorney  has,  by  his  skill  and  labor, 
obtained  the  judgment,  and  that  consequently  he  should  have  a  lien  there- 
on for  his  compensation,  in  analogy  to  the  lien  which  a  mechanic  has  upon 
any  article  which  he  manufactures.  Wlien,  therefore,  an  attorney  has 
several  actions,  and  recovers  judgment  in  but  one  of  them,  he  cannot,  in 
the  absence  of  a  special  agreement,  have  a  lien  upon  that  judgment  for 
his  compensation  in  all  the  actions.    AVilliams  o.  IngersoU,  ante. 

Under  §  66  of  the  Code,  as  amended  in  1879,  the  plaintifTs  attorney  has  a 
lien  upon  the  actual  cause  of  action,  whether  in  tort  or  on  contract,  for  the 
whole  compensation  to  which  he  is  entitled  for  his  services  in  the  suit. 
Whittaker  v,  N.  Y.  &  H.  R.  R  R.  Co.,  18  Abb.  N.  C.  11  ;  Albert  R.  Palmer 
Co.  V,  Van  Orden,  64  How.  79  ;  49  Super.  89.  The  cases  of  McCabe  v^ 
Fogg,  60  How.  488,  and  Qulncy  v.  Francis,  6  Abb.  N.  C.  286,  were  decided 
under  the  old  Code  and  before  the  amendment  of  §  66  of  the  present 
Code. 

The  extent  of  the  compensation  of  the  attorney  for  his  services  is  gov- 
erned by  the  agreement  existing  between  him  and  his  client ;  and,  if  it  is 
shown  that  all  was  just  and  fair,  and  that  the  client  acted  understandingly, 
the  contract  must  be  upheld  and  enforced,  and  the  attorney's  lien  pro- 
tected to  the  full  extent,  though  by  it  his  compensation  may  have  been 
made  contingent  upon  success,  and  payable  out  of  the  proceeds  of  the  liti- 
gation. Whittaker  v.  N.  Y.  &  H.  R.  R,  Co.,  ante  ;  Forstman  v.  Schulting, 
35  Hun,  504  ;  Fowler  v.  Callan,  102  N.  Y.  395;  Haight  v,  Moore,  37  Super. 
161  ;  Allison  v,  Scheeper,  9  Daly,  2(56.  See  also  Coughlin  v,  N.  Y.  C.  R, 
R.  Co.,  ante ;  Tuttle  v.  Village  of  Cortland,  21  W.  Dig.  528. 

In  Whittaker  v,  N.  Y.  &  H.  R,  R.  Co.,  ante,  a  verdict  of  $10,000  waa 
rendered  for  the  plaintiff  in  an  action  for  damages  for  a  personal  injury. 
After  such  recovery  and  before  entry  of  judgment  thereon,  the  counsel 
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who  tried  the  case,  by  agreement  with  the  plaintiff  and  his  attorney,  was 
substituted  as  the  attorney  of  record,  and  thereafter  acted  as  such  in  en- 
tering judgment  and  upon  appeal.  An  agreement  was  made  between  him 
and  the  plaintiff  and  his  former  attorney  that  the  latter  should  receive 
$5,000  and  interest  and  costs  as  compensation  for  his  services  in  the  suit. 
Of  this  agreement  the  plaintiff  never  complained,  but  steadily  insisted 
upon  it  in  favor  of  the  attorney.  And  it  was  held  that  this  agreement 
could  not  be  pronounced  unfair,  and  that  the  defendant  could  not  claim 
the  contrary,  in  case  he  settled  with  the  plaintiff  directly,  after  express 
notice  of  the  contract,  and  of  the  precise  amount  of  the  lien. 

In  this  case,  the  satisfaction  of  the  judgment  had  been  entered  upon  a 
satisfaction-piece  executed  by  the  plaintiff  to  the  defendant  after  notice  to 
the  latter  of  the  lien,  without  the  attorney's  knowledge.  And  it  was 
held  that  the  satisfaction  must  be  vacated  and  set  aside,  upon  motion  of 
the  attorney,  leaving  the  judgment  to  stand  for  the  amount  of  his  lien, 
with  liberty  to  him  to  prosecute  a  pending  appeal  taken  by  defendant 
from  the  judgment,  and  in  the  event  of  the  affirmance  of  the  judgment,  to 
enforce  the  same  to  the  extent  of  his  rights  in  the  same  manner  as  though 
no  settlement  between  the  plaintiff  and  the  defendant  had  been  made. 

An  attorney  has  no  right  to  reserve  or  retain  moneys  to  secure  the  pay- 
ment of  any  damages  arising  out  of  the  failure  of  his  client  to  perform  his 
i^ntract;  but  he  is  entitled  to  retain  the  amount  due  to  him  for  the  ser- 
vices performed  and  the  disbursements  made  in  the  legal  proceedings,  for 
which  he  has  not  already  been  compensated.  Matter  of  Lorillard  v.  Barnard, 
42  Hun,  545;  affirmed  ia'>N.Y.  0S2.  It  has  been  the  object  of  the  law  to 
maintain,  in  the  attorney's  favor,  a  lien  or  right  of  detention  of  his  client's 
papers  and  moneys,  until  he  shall  be  paid  what  the  latter  has  become 
legally  bound  to  pay  him  for  his  services  and  disbursements.  This  lien  or 
right  of  detention  is  not  to  be  restricted  to  the  services  performed  and  dis- 
bursements made  in  the  action  in  which  the  judgment  Itself  has  been  re- 
covered. The  case  of  Williams  tj.  Ingersoll,  89  N.  Y.  508,  does  not  estab- 
lish the  contrary  of  this  proposition ;  the  decision  does  not  proceed  to  that 
extent.  It  was  considered  and  held  in  that  case  that  the  lien  of  an  attor- 
ney upon  the  judgment  itself  is  confined  to  the  services  and  disbursements 
in  the  action  and  to  a  sufficient  amount  secured  by  it  to  satisfy  the  lien. 
But  the  point  was  not  before  the  court,  whether  the  attorney,  after  he  had 
collected  the  judgment  and  had  the  money  in  his  possession,  would,  or 
would  not,  be  entitled  to  retain  it  imtil  his  entire  account  for  services  and 
disbursements  in  other  legal  proceedings  should  be  settled  by  the  party 
otherwise  entitled  to  receive  the  money.  This  is  a  very  different  question 
from  the  one  which  was  decided  and  settled  in  that  case,  for  it  depends 
upon  the  obligation  of  the  attorney  to  surrender  what  he  has  actually  be- 
come possessed  of,  belonging  to  his  client,  without  his  other  legal  claims 
being  liquidated  or  settled. 

As  to  the  papers  which  may  pass  into  his  possession,  this  general  lien  pr 
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right  of  detention  has  been  uniformly  maintained  by  the  authorities.  To  a 
great  extent,  it  has  been  made  dependent  on  the  fact  of  possession;  and  ihe 
possession  of  the  client*  s  funds  would  seem  to  be  within  the  control  of  the 
same  principle.  In  St.  John  v.  Deifendorf,  ante,  it  was  stated,  in  the 
course  of  the  opinion,  that  the  attorney  would  have  this  right  of  detention, 
of  whatever  belonged  to  his  client,  after  it  had  lawfully  passed  into  the 
possession  of  the  attorney. 

The  distinction  is  taken  between  the  right  of  the  attorney  to  charge  a 
judgment  by  way  of  lien,  and  of  retaining  that  of  which  he  may  have  be- 
come possessed,  by  the  permission  and  authority  of  the  client.  In  the 
former  case,  the  lien  will  not  extend  beyond  compensating  the  attorney  for 
his  services  and  disbursements  in  recovering  the  judgment;  in  the  latter, 
the  money  or  papers  in  the  possession  of  the  attorney  may  be  retained  for 
a  general  balance  of  his  account  for  services  and  disbursements.  In  the 
one  case,  the  fund  was  In  the  attorney* s  hands,  and  the  law  of  lien  properly 
applies,  and  the  attorney  can  charge  for  his  general  balance.  In  the  other 
case,  the  fund  is  not  yet  recovered,  and  the  attorney,  not  having  the  fund 
in  hand,  is  restricted  to  a  lien  for  statutory  fees.  The  decision  in  Matter 
of  Knapp,  85  N.  Y.  284,  proceeded  upon  this  distinction.  In  this  case,  it 
was  said  that  the  fact  that  an  attorney  has  a  lien  for  his  costs  and  charges 
upon  deeds  or  papers,  or  upon  moneys  received  by  him  on  his  client*8  behalf, 
in  the  course  of  his  employment,  is  not  doubted,  nor  does  it  stand  upon 
questionable  foundation.  And,  as  far  as  the  case  of  Bowling  Green  Sav. 
Bank  v.  Todd,  antCy  goes,  it  sanctions  this  principle,  which  is  entirely 
distinguishable  from  that  which  was  considered  and  applied  in  the  decision 
of  Williams  o.  IngersoU,  ante. 

The  rule,  as  maintained  by  these  authorities,  is,  that  where  the  attorney 
has  lawfully  acquired  the  possession  of  the  papers  or  money  of  his  clients 
under  the  authority  of  the  latter,  he  shall  not  be  obliged  by  the  order  of 
the  court  to  surrender  either  until  his  just  demands  against  the  client  for 
services  and  disbursements  have  been  settled  and  paid.  Matter  of  Loril- 
lard  V.  Barnard,  ante. 

It  was  held  in  Bowling  Green  Sav.  Bank  c.  Todd,  ante,  that  an  attorney 
lias  a  lien  upon  a  bond  and  mortgage  in  his  hands  for  foreclosure,  not  only 
for  the  costs  and  charges  in  the  suit,  but  for  any  sum  due  him  from  the 
owner  for  other  professiunal  business,  and  this  lien  attaches  to  moneys 
collected  or  received  upon  the  judgment.  But  one  member  of  a  firm  of 
attorneys  has  no  lien  for  an  individual  demand  upon  such  papers  received 
by  his  Ann.  The  lien  of  the  attorney  continues  throughout  and  includes 
all  the  remedies  open  to  the  party. 

In  Levis  v.  Burke,  .*ii  Ilun,  71,  on  the  argument  of  the  appeal  from  the 
county  court,  the  plaintiff  produced  a  stipulation  signed  by  the  defendant 
in  person,  consenting  that  the  action  and  appeal  might  be  discontinued  and 
dismissed,  without  costs  to  either  party,  and  that  an  order  to  that  effect 
might  be  entered.  The  court  disregarded  the  stipulation  and  reversed  the 
judgment.     From  this  judgment  an  appeal  was  tkken  to  the  general  term. 
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The  judgment  in  the  county  court  seems  to  have  been  rendered  upon  th3 
assumption  that  the  attorney  for  the  defendant  had  alien  for  his  costs, 
which  entitled  him  to  prosecute  the  appeal  for  their  recovery,  notniili- 
standing  the  settlement  of  the  controversy  by  tlie  parties;  but  that  ai«- 
sumption  was  not  well  founded.  The  statute  gives  to  the  attorney  for 
either  party  a  lien  from  the  commencement  of  an  action,  or  the  service  of 
an  answer  containing  a  counterclaim,  only  upon  his  client's  cause  of  action 
or  counterclaim  as  the  case  may  be. 

In  Pierson  v.  Safford,  30  liun,  521,  the  court  held  that  a  counterclaim 
consisting  of  a  cause  of  action  in  favor  of  defendant,  upon  which  he  migbt 
recover  an  affirmative  judgment,  was  necessary  to  bring  the  case  within 
the  provision  of  §  66  of  the  Code,  and  that  a  set-off,  though  pleaded  as  a 
counterclaim  which  could  be  applied  only  in  reduction  of  the  plaintiffs  re> 
covery,  did  not  constitute  a  counterclaim  within  the  meaning  of  the  above 
section,  to  which  the  lien  of  the  attorney  could  attach.  The  deci- 
sion in  that  case  affirmed  an  order  of  the  special  term  denying  a  motion 
of  the  defendant's  attorney  to  set  aside  a  settlement  made  by  the  parties 
and  an  order  of  discontinuance,  and  for  leave  to  continue  the  action  to 
Judgment  for  the  purpose  of  protecting  his  own  rights  therein. 

In  Quintan  v,  Birge,  43  Hun,  483,  the  court  held  that,  even  in  case  of  an 
affirmative  cause  of  action,  the  attorney  could  not  prosecute  the  action 
after  a  settlement  made  by  the  parties  before  judgment,  yerdict  or  deci- 
sion, except  by  leave  of  the  court,  on  notice  to  all  the  parties  interested, 
and  on  showing  that  the  settlement  was  intended,  or  would  have  the  effect, 
to  defraud  the  attorney  of  his  costs,  and  that  they  could  not  be  collected 
from  his  own  client,  or  out  of  the  fund  received  in  settlement  of  the  action 
to  which  his  lien  already  attached.  In  I/evis  v.  Burke,  ante,  the  defendant 
had  no  coimterclaim  even  in  name;  indeed,  he  had  interposed  no  answer 
to  the  plaintiff's  complaint,  and  under  the  decision  in  Pierson  v.  Safford, 
ante,  the  attorney  had  no  lien  for  his  costs  before  judgment. 

In  Pierson  9.  Safford,  ante,  the  defendant  was  solvent  and  able  pecuni- 
arily to  respond  for  whatever  comi^ensation  the  appellant  was  entitled  to 
as  the  attorney  of  the  defendant  in  the  action.  The  settlement  com- 
plained of  was  made  before  judgment,  and  not  collusively  or  with  intent 
to  defraud  the  apx)ellant.  It  was  held  that  the  appellant  had  no  footing 
which  gave  him  a  right  to  set  aside  the  settlement  and  to  continue  the 
action  for  the  purpose  of  collecting  his  costs,  unless  the  case  was  within 
the  provision  of  the  Code  which  gave  an  attorney  a  lion  upon  the  cause  of 
action  before  judgment. 

In  this  case  the  action  is  ejectment.  The  plaintiff,  in  his  complaint,  de- 
manded judgment  for  the  possession  of  the  premises  described  therein,  and 
damages  for  withholding  the  same.  Under  §  1531  of  the  Code,  one  of  tlie 
defendants  set  up  in  her  answer  what  she  has  termei  a  counterclaim  to  the 
damages  demanded  in  the  complaint,  consisting  of  taxes  paid,  and  im- 
provements and  repairs  made,  on  the  premises,  to  be  set  off  in  extinguish- 
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ment  or  Feduction  of  any  claim  for  'damages  which  the  plaintiff  may  re-  • 
cover  in  the  action.  And  it  was  held  that  the  answer  did  not  present  a 
counterclaim,  within  the  meaning  of  §  60  o{  the  Code,  to  which  the  lien  of 
the  attorney  could  attach.  A  cause  of  action  is  essential  to  constitute  a 
coimterclaim  as  defined  by  the  Code.  See  §  501.  In  this  case  there  is  no 
cause  of  action  and  no  claim  which  is  or  can  be  the  subject  of  affirmative 
belief.  The  claim  set  up  is  only  available  to  meet  or  reduce  an^  demands 
for  damages  which  the  plaintiff  may  recover;  and,  if  the  plaintiff  makes  no 
claim  for  damages  at  tlie  trial,  or  establishes  none,  the  claim  set  up  by  the 
defendant  goes  for  naught.  In  no  event  can  there  be  an  affirmative  re- 
covery by  the  defendant,  and,  consequently,  there  is  nothing  involved  in 
the  action  upon  which  the  defendant's  attorney  can  have  a  lien  for  costs. 

In  Spors  V.  Shultheis,  5.5  Hun,  603,  plaintiffs  attorney  had  obtained  for 
him  three  judgments  upon  notes  of  defendant's  husband.  The  defendant 
gave  her  note  in  satisfaction,  which  included  $40,  which  was  the  amount 
of  the  lien  of  the  attorney  in  the  former  actions  and  the  original  indebted- 
ness of  her  husband,  and  judgments  were  entered  against  her  on  said 
notes.  Plaintiff,  without  the  consent  of  his  attorney,  discharged  the  judg- 
ments; but,  on  motion  of  the  attorney,  they  were  restored  to  the  extent  of 
his  lien.  And  it  was  held  that,  to  the  extent  of  the  costs  of  the  first  actions, 
the  attorney  owned  the  right  of  action  as  represented  by  the  new  note 
taken  from  the  defendants,  and  the  right  of  the  attorney  could  not  be  de- 
feated by  any  action  of  the  plaintiff. 

It  seems  to  be  established  that  parties  have  a  perfect  right  to  settle  suits, 
even  though  the  attorney  does  not  give  consent,  and  an  executed  settle- 
ment is  binding  upon  the  parties  to  it.  Stahl  v,  Wadsworth,  13  N.  Y.  C.  P. 
82;  Coughlm  ».  N.  Y.  O.  &  H.  R.  R.  R.  Co.,  anU;  Root  v.  Van  Duzen,  82 
Hun,  63. 

Under  the  former  Code,  and  under  the  present  Code,,  previous  to  the 
amendment  of  1879  to  §  66  of  the  Code,  an  attorney's  lien  only  attached 
to  the  judgment  obtained  in  the  action,  but  it  was  broad  enough  to  cover 
not  only  taxable  costs,  but  any  agreed  compensation  between  the  attorney 
and  client.  Stahl  v.  Wadsworth,  ante;  Rooney  «.  Second  Ave  R.  R.  Co., 
ante. 

In  the  Matter  of  Knapp,  ante,  it  was  held  that  an  attorney  has  a  lien  for 
his  compensation  for  professional  services,  and  for  disbursements,  upon 
moneys  received  by  him  on  his  client's  behalf  in  the  course  of  his  employ- 
ment; and  that  this  right  of  lien  is  not  affected  by  the  fact  that  the  client 
is  an  executor  and  the  services  were  rendered,  and  moneys  received  on 
belialf  of  the  estate;  nor  is  it  confined  to  moneys  recovered  by  judgment. 

In  the  case  of  Rooney  v.  Second  Ave.  R.  R.  Co. ,  ante,  it  was  agreed  between 
the  plaintiff  and  his  attorney,  that  the  latter  should  commence  and  prose- 
cute the  action  to  his  final  termination,  without  fee  and  at  his  own  risk; 
and  upon  its  final  success,  he  should  receive  for  his  services  one-half  of 
the  recovery,  and  if  the  amount  should  not  exceed  six  hundred  dollars,  he 
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^as  also  to  haye  the  taxable  costs.  The  pbtintifl  gave  the  attorney  an 
iiievocable  power  to  receive  the  amount  of  the  recovery.  The  court  of 
Appeals  held  in  this  case  that  the  attorney  had  a  lien  upon  the  judgment 
recovered  by  him  for  his  services,  and  that  the  legal  measure  of  these 
services  was  the  taxable  costs.  Therefore,  it  always  happens  that  the 
•extent  of  the  lien  is  equal  to  the  costs  recovered  in  the  action. 

But  the  attorney,  independent  of  any  agreement,  has  a  lien  upon  the 
judgment  recovered,  for  his  costs,  to  the  extent*  of  the  amount  thereof; 
and  it  is  competent  for  the  attorney  and  client  to  fix  a  larger  or  different 
amount  of  compensation,  and  the  right  of  the  attorney,  under  such  agree- 
ment, will  be  protected.    Ely  v.  Cooke,  ante. 

Under  the  old  Code,  the  lien  of  an  attorney  for  compensation  did  not 
•exist  before  verdict  or  judgment,  except  on  the  papers  in  his  hands.  It 
was  only  in  the  case  of  a  settlement  privately  effected  between  the  parties 
with  the  design  of  defrauding  the  attorney  that  the  court  could  insist  upon 
the  payment  to  him  of  at  least  the  taxable  costs,  before  granting  a  discon- 
tinuance or  leave  to  serve  a  supplemental  answer  showing  settlement. 
McCabeo.  Fogg,  ante  ;  Deitz  v.  McCallmn,  44  How.  403.  The  present  Code, 
as  x^riginaUy  passed,  did  not  change  the  law  upon  this  point  as  it  then 
stood,  and  Quincy  v.  Francis,  5  Abb.  N.  C.  286,  is  simply  a  decision  to 
this  effect.  The  amendment  of  §  66  of '  the  present  Code,  passed  in  1879, 
however,  gives  to  the  attorney  of  record,  from  the  commencement  of  an 
action  or  the  service  of  an  answer  containing  a  counterclaim,  which 
attaches  to  a  verdict,  report,  decision  or  judgment  in  his  client's  favor,  and 
the  proceeds  thereof,  in  whosesoever  hands  they  may  come,  and .  cannot 
be  affected  by  any  settlement  between  the  parties  before  or  after  the  judg- 
ment. McCabe  v.  Fogg,  ante.  But  no  new  remedy  is  provided  for  the 
•enforcement  of  the  lien;  and,  in  order  to  make  it  available  in  the  case  of 
a  settlement  before  judgment,  the  attorney,  while  he  need  no  longer  prove 
fraud  or  collusion  must  still  go  on  with  the  litigation  until  judgment, 
which  is  to  be  perfected  for  costs  only. 

Prior  to  the  enactment  of  the  first  part  of  the  Code  of  Civil  Procedure 
an  attorney  in  an  action  could  not  claim  a  lien  for  his  services  imtil  he  had 
obtained  a  verdict,  or  perhaps  until  the  actual  entry  of  a  judgment  in  his 
client's  favor.    Matter  of  Hoyt,  5  Dem.  432;  12  N.  Y.  C.  P.  208. 

The  lien  of  an  attorney  upon  a  judgment  recovered  in  the  courts  of 
this  state  was  formerly  limited  to  his  taxable  costs ;  but,  by  the  Code  of 
1848,  an  attorney's  compensation  was  made  to  depend  upon  the  contract, 
express  or  implied,  between  himself  and  his  client;  and  his  charging  lien 
has  since  been  held  to  cover  his  entire  compensation  for  service  in  the 
action.  This  compensation,  in  the  absence  of  a  definite  agreement  as  to 
Its  amount,  has  been  measured  by  the  reasonable  value  of  such  services. 
Id. 

It  is  only,  however,  since  §  66  of  the  Code  was  amended  by  chapter  542 
txf  the  Laws  of  1879,  that  the  lien  of  an  attorney  in  a  judicial  proceeding 
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has  extended  to  the  cause  of  action,  and  has  attached  itself  to  such  cause 
of  action  from  the  commencement  of  cuch  proceeding.  Prior  to  that  time, 
the  fact  that  an  attorney  had  commenced  a  suit  upon  a  retainer  to  prose- 
cute it  gave  him  no  lien  on  what  might  be  recovered  in  the  event  of  its 
successful  prosecution.  Id. ;  Rooney  v.  Second  Ave.  R.  R.  Co.  ante;  Shank 
«.  Shoemaker,  ante;  Pulver  r.  Harris,  52  Id.  73;  Wright  «.  Wright,  ante; 
Coughlin  r .  N.  Y.  C.  A  H.  R.  R.  R.  Co.,  ante. 

Until  the  entry  of  Judgment,  a  party  might  formerly  have  effected  %• 
settlement  or  compromise  with  the  opposing  party,  without  consulting  his 
attorney,  and  such  settlement  or  compromise  the  attorney  would  ordinarily 
have  been  powerless  to  prevent.     Matter  of  Iloyte,  ante. 

This  doctrine  was  subject  to  the  limitation  that  any  settlement  so  effected 
by  the  parties  to  an  action,  in  f  rauc'  of  an  attorney  conducting  it,  and  with 
an  intention  of  depriving  him  of  his  compensation,  would  be  set  aside,  so* 
as  to  allow  him  to  proceed  for  the  collection  of  his  costs.  Id. ;  Coughlin  o. 
N.  Y.  C.  &  H.  U.  R.  R.  Co.  ante;  Talcott  «.  Browson,  4  Paige,  501; 
Ackerman  v.  Ackerman,  14  Abb.  229;  Tullis  v.  Bnshnell,  65  How.  450. 

The  character  and  extent  of  an  attorney's  lien  are  now  defined  by  f  66- 
of  the  Code. 

Before  the  Code,  nothing  was  better  settled  than  that  the  attorney  had  a. 
lien  upon  the  judgment  recovered  by  him  for  his  services.  Rooney  o. 
Second  Ave.  R.  R.  Co.,  ante,  Tlie  lien  is  not  more  upon  one  part  of  the 
judgment  than  another.  It  was  upon  the  whole  judgment.  Though  it 
was  equal  to  the  costs  embraced  in  the  judgment,  this  was  only  because 
the  legislature  had  thought  fit  to  fix  this  amount  as  the  limit  of  the  com- 
pensation to  which  the  attorney  should  be  entitled. 

This  equitable  right  of  the  attorney,  so  long  recognized  and  protected, 
has  not  been  destroyed  by  anything  that  the  legislature  has  done,  in  enact- 
ing the  Code.    The  principle  upon  which  the  right  has  been  sustained  is- 
certainly  unaffected  by  it.    All  that  it  has  done  in  tliis  respect,  is  to  remove 
the  restriction  upon  the  amount  of  the  lien  in  limiting  it  to  the  taxable- 
costs.    The  party  recovered  costs  as  before,  but  the  amount  of  compensa- 
tion which  the  attorney  should  receive  was    no  longer  limited.     He  miglit- 
agree  with  his  client,  as  he  could  not  before,  how  much  he  should  receive 
for  his  services.     In  other  words,  the  attorney  and  his  employer  might  fix 
beforehand  the  amount  for  which  he   shouKl  have  a  lien  upon  the  judg- 
ment when  recovereil.     When  this   was  honestly  and  legally  done,  the 
defendant  in  the  judgment  was  not  allowed  to  intervene,  and  by  a  settle- 
ment with  the  party,  with  full  knowledge  of  the  claim  of  the  attorney,  aid 
him  in  depriving  the  attorney  of  what  was  justly  due  him. 

The  only  operation  of  the  former  Code,  in  respect  to  costs,  was,  to  sub- 
stitute a  new  fee  bill  in  the  place  of  that  which  liad  before  existed,  and  to 
leave  the  attorney  free  to  agree  with  his  client  for  a  greater  or  less  amount- 
than  that  which  he  might  recover,  according  to  circumstances.     But  the 
lien  of  the  attorney,  upon  the  judgment  he  received,  was  unaffected  by  the^ 
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change.  That  right  was  a  valid  and  established  right  to  receive,  out  of 
the  moneys  to  be  collected  on  the  judgment,  the  amount  due  him  from  his 
client  for  his  services  and  expenses  in  obtaining  it.  In  the  absence  of  any 
agreement  on  the  subject,  the  sum  recovered  by  the  party  as  an  indemnity 
for  his  expenses,  was  the  measure  of  compensation  allowed  to  the  attorney. 
Bat  where  there  was  an  agreement  for  more  or  less  than  that  sum,  the 
amoimt  which,  by  agreement,  he  was  entitled  to  receive  will  determine  the 
extent  of  his  lien.  A  special  agreement  that  will  take  the  place  of  the 
pre-existing  statutory  rates,  cannot  affect  the  attorney's  lien,  where  no 
special  security  is  taken,  and  there  is  no  assignment  of  the  cause  of  action 
or  of  a  part  of  it.     Rooney  v.  Second  Ave.  R.  R.  Co.,  ante. 

An  attorney  acquired  a  lien  for  his  costs  upon  the  recovery  of  a  judg- 
ment;  and,  in  case  notice  was  given  of  such  lien  to  the  judgment  debtor,, 
the  court  would  protect  the  lien  against  any  payment  made  to  the  judgment 
debtor.  Pulver  v.  Harris,  ante;  Martin  9.  Hawks,  15  John.  405.  It 
would  afford  like  protection  to  all  parties  who  had  acquired  an  interest  in 
or  lien  upon  the  judgment.  When  it  was  held  that  an  attorney  had  a  lien 
for  his  costs,  or  for  anything  else,  this  protection  followed  as  a  matter  of 
course.  But  retaining  an  attorney  to  prosecute  an  action,  and  its  com- 
mencement by  him,  gave  no  lien  upon  what  might,  in  the  event  of  a  trial, 
be  recovered  therein  for  the  services  rendered  by  the  attorney.  Pulver  o. 
Harris,  ante ;  Kirby  v.  Eirby,  1  Paige,  505  ;  Shank  v.  Shoemaker,  ante. 

The  costs  of  an  action  legally  belong  to  the  successful  party.  Davis  v. 
Bowe,  26  W.  Dig.  455  ;  48  Super.  215.  But  the  attorney  has  a  lien  on 
them  for  the  amount  of  his  compensation,  which  may,  or  may  not,  ex- 
ceed the  amount  of  the  costs  as  taxed.  It  is  for  this  reason  that  the  attor- 
ney is  master  of  the  judgment  for  costs  and  for  the  remedies  given  for  its 
collection.    Davis  v.  Bowe,  ante. 

Since  the  adoption  of  §  803  of  the  former  Code,  which  section  remaines 
virtually  in  force,  the  only  measure  of  the  compensation  of  an  attorney  for 
his  services  in  an  action,  was  the  agreement,  express  or  implied,  between 
him  and  his  client.  McBi-atney  r.  R.  W  <fe  O.  R.  R.  Co.,  17  Hun,  385  ; 
Rooney  v.  Second  Ave.  R.  R.  Co.,  ante.  If  there  was  an  express  agreement 
as  to  the  amount  of  compensation,  which  was  in  all  respects  lawful  and 
not  oppressive  towards  the  client,  it  controlled  ;  but  in  the  absence  of  an 
express  agreement,  probably  the  sum  recovered  by  the  party  as  an  indem- 
nity for  his  expenses  was  the  measure  of  compensation  allowed  to  the 
attorney.  But  whatever  was  the  measure  of  compensation,  the  attorney 
had  no  lien  until  judgment  was  recovered,  and  his  lien  then  was  upon  the 
whole  judgment,  not  upon  one  part  more  than  another.     Id. 

There  are  many  cases  in  the  books  where  the  courts  have  intervened 
prior  to  1879,  at  the  instance  of  the  attorney,  even  before  judgment,  to  set 
aside  a  collusive  settlement  intended  to  cheat  him  out  of  his  costs.  In  the 
case  of  Coughlin  v,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  ante^  it  was  said  that  the 
practice  in  those  cases  was  not  based  upon  the  principle  of  a  lien  ;  but  it 
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Tras  an  exercise  of  the  power  of  the  court  to  protect  its  officers,  adopted  at 
a  time  wlien  attorney's  fees  were  fixed  and  definite  sums,  easily  ascertained 
hy  taxation.  It  appeared  in  that  case  that,  by  agreement  between  the 
plaintiff  and  liis  attorney  at  the  conunencement  of  the  action,  the  latter 
was  to  receive  a  share  of  any  recovery  therein  for  his  services,  and  it  was 
held  that  the  practice  above  referred  to  should  not  be  extended  to  that  case, 
to  enable  the  attorney  to  reap  the  benefit  of  his  extraordinary  agreement. 
It  was  also  lield  that,  as  the  cause  of  action  was  one  which  in  its  nature 
was  not  assignable,  the  attorney,  by  his  agreement  before  judgment, 
acquired  no  interest  therein.  These  conclusions  were  sanctioned  by  the 
previous  case  of  Pulver  o.  Harris,  62  Barb.  500;  affirmed  62  N.  Y.  7S. 

§  66  of  the  Code,  as  amended  in  1870,  is  prospective  only  in  its  operations, 
and  can  have  no  effect  upon  a  judgment  previously  recovered.  Groodrich 
V.  McDonald.  112  N.  Y.  157. 

When  none  exints. — A  lien  does  not  exist  upon  a  judgment  rendered  in  a 
court  not  of  record,  for  services  performed  in  such  court  in  obtaining  such 
judf^ment.  Flint  v.  Van  Dusen,  26  Hun,  606.  In  those  courts  there  are  no 
attorneys,  in  the  sense  in  which  that  term  is  used  in  courts  of  record.  Fox 
T.  Jackson,  8  Barb.  3->5,  and  it  is  only  in  respect  of  the  party's  character  of 
attorney  or  counselor,  that  the  claim  to  a  lien  exists.  Courts  not  of  record, 
possessing  only  a  limited  jurisdiction,  have  no  such  equitable  control  over 
their  judgments  as  will  enable  them  to  adjudicate  upon  and  enforce  liens 
thereon.  No  one  will  claim  that  a  lien  exists  for  services  rendered  by  an 
attorney  in  a  justice's  court.  Nor  did  any  such  lien  exist  for  services  rendered 
in  a  surrogate's  court  at  a  time  when  they  were  not  courts  of  record.  The 
fact  that  the  statute  making  them  courts  of  record  was  passed  before  the 
decree,  on  which  the  lien  is  claimed,  was  rendered,  does  not  change  the 
case,  where  the  services  on  which  the  alleged  claim  is  based  were  all 
rendered  before  the  statute  was  passed.    Flint  v.  Van  Dusen,  ante. 

The  latter  clause  of  §  66  of  the  Code,  providing  that  an  attorney  shall 
have  a  lien  upon  his  client's  cause  of  action  or  counterclaim,  etc.,  does  not 
apply  to  special  proceedings  in  surrogates'  courts.  Smith  o.  Central  Trust 
Co.,  4  Dem,  75;  Eisner  c.  Avery,  2  Id.  466;  Ward  t.  Syme,  ante ;  Haight 
V,  Holcomb,  16  Id.  173;  Marshall  v.  Meech,  ante;  Wright  r.  Wright, 
ante ;  Coughlin  v.  N.  Y.  C.  <fe  H.  R.  R.  R  Co.  ante ;  Flint  v.  Van  Dusen, 
ante,  A  surrogate's  court  has  no  power  to  try  the  issue  raised  by  an  attor- 
ney's claim  of  a  special  contract  for  his  compensation  and  the  denial 
thereof  by  his  client.  Smith  o.  Central  Trust  Co.,  ante.  There  can  be  no 
lien  for  an  attorney's  compensation,  beyond  the  taxed  costs,  based  upon 
an  agreement,  express  or  implied,  made  after  judgment.  The  law,  fairly 
construed,  gives  none  unless  the  agreement  between  attorney  and  client 
was  made  before,  or  pending,  the  action.    Id. 

An  attorney's  claim  for  services  in  procuring  the  probate  of  a  will  is 
against  the  executor  personally,  and  he  has  no  lien  for  the  amount  thereof 
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upon  the  property  of  the  estate  which  may  be  in  his  possession.    DeLama* 
ter  V.  McCaskie,  4  Dem.  549. 

But  it  is  not  folly  settled  whether  an  attorney  for  a  party  to  a  special 
proceeding  in  a  surrogate's  court  is  entitled  to  the  benefits  of  this  provision 
of  the  Code.  It  was  held  in  Smith  v.  Central  Trust  Co.,  anUy  that  attorneys 
conducting  special  proceedings  in  surrogates*  courts  were  not  so  entitled. 
But  in  an  earlier  case,  Eisner  v.  Avery,  antCf  the  contrary  opinion  was 
intimated,  and  sabsequently  adhered  to,  though  somewhat  hesitatingly,  in 
Hatter  of  Hoyt,  ante. 

In  the  latter  case,  the  danghter  and  sole  next  of  kin  of  the  decedent,, 
while  engaged  in  contesting  the  will,  which  constituted  her  a  cestui  qtd 
trust  with  an  interest  less  than  would  belong  to  her  in  case  the  will  was 
refused  probate,  made  application  to  the  court  for  an  allowance,  pendente 
lite^  out  of  the  income  of  the  estate  for  her  support.  This  application  was 
opposed  by  her  attorney,  who  insisted  upon  the  protection  of  his  lien  for 
services  rendered  in  the  cause.  And  it  was  held  that  such  lien,  if  any  existed, 
could  attach  only  to  the  excess  of  contestant's  interest  in  case  intestacy 
was  decreed,  over  that  passing  to  her  under  the  will  if  sustained,  and  so 
famished  no  reason  for  refusing  to  grant  the  application  to  an  extent  not 
exceeding  the  amount  of  the  latter  interest. 

It  was  held  in  Eisner  o.  Avery,  ante,  that,  under  §  06  of  the  Code,  giving 
an  attorney  a  lien  for  his  services  upon  a  judgment,  etc.,  in  his  client's 
favor  and  §  2  of  the  Code,  declaring  siurogates'  courts  to  be  courts  of  record, 
an  attorney  for  a  party  to  a  special  proceeding  in  such  a  court  can  enforce 
payment  of  his  fees  out  of  a  sum  decreed  to  be  paid  to  his  client. 

The  attorney  for  a  person  suing  in  forma  pauperis  never  has  a  Hen  upon 
his  client's  cause  of  action  or  counterclaim,  nor  can  a  valid  agreement  be 
made  between  the  poor  person  and  his  attorney  for  compensation  to  be  paid 
to  the  latter  for  his  services.  See  §  460  of  the  Code.  §  66  of  the  Code  was 
intended  solely  to  give  the  attorney  a  lien  upon  his  client's  counterclaim  or 
cause  of  action  for  the  sum  which  his  client  agreed,  either  expressly  or  by 
implication,  to  pay  him.  It  has  no  reference  to  a  case  in  which  thero 
neither  is,  nor  can  be,  any  agreement  for  compensation ;  and  the  right  to 
costs  which  the  court  may,  under  §  467  of  the  Code  bestow  upon  the 
attorney,  is  not,  therefore,  vrithln  the  protection  of  §  66  of  the  Code. 

In  Hommeyer  v,  Beere,  10  N.  Y.  C.  P.  100,  an  attorney  prosecuted  an 
action  for  personal  injuries  for  an  indigent  client  under  an  agreement  that 
he  should  have  one-half  of  the  recovery  and  costs  for  his  services.  In  the 
prosecution  of  the  action,  he  paid  out  $23  for  disbursements  and  incurred 
$50  for  the  services  of  counsel.  After  a  recovery  of  judgment  for  $200 
damages  and  $183  costs,  he  received  $50  on  account  thereof .  The  plaintiff 
subsequently  accepted  from  the  judgment  debtor  a  note  for  $75,  and,  with- 
out the  attorney's  knowledge,  executed  satisfaction  of  the  judgment.  On 
a  motion  by  the  attorney  to  set  aside  the  satisfaction  so  that  he  might  en- 
force his  lien  for  compensation,  it  was  held  that  the  motion  should  be 
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granted.  See  Coster  v.  Greenpoint  Ferry  Co.,  5  N.  Y.  C.  P.  146;  Ackerman 
V.  Ackerman,  14  Abb.  229. 

The  plaintifTs  attorney  has  no  lien  at  the  time  of  the  trial  of  an  action, 
where  the  cause  of  action  is  for  personal  injuries  and  is  not  assignable. 
The  plainti£f  cannot,  by  any  arrangement  with  his  lawyer,  transfer  any 
part  of  such  a  cause  of  action  to  him  as  against  the  defendant.  Oliwill  o. 
Verdenhalven,  ante ;  Coughlln  v.  N.  Y.  C.  R.  R.  Co.  ante.  In  the  event 
of  a  recovery  and  subsequent  satisfaction,  the  agreement  in  such  case  may 
be  good  as  between  the  attorney  and  client  for  the  purpose  of  fixing  as 
between  them  the  amount  of  the  attorney's  compensation,  but  as  against 
the  defendant,  prior  to  judgment,  the  arrangement,  even  followed  by 
notice,  imposes  upon  him  no  legal  obligation. 

Where  the  cause  of  action  is  of  an  assignable  character,  this  role  is  not 
applicable.    Id. 

§  60  of  the  Code  protects  the  legal  lien  of  the  attorney  upon  the  cause 
of  action.  This  presumptively  is  measured  by  the  amount  of  his  taxable 
costs.  Where  he  claims  a  lien  for  a  greater  amount,  he  must  protect  it  by 
notice.    Id. 

Where  the  cause  of  action  is  unassignable,  the  notice  that  part  of  it  has 
been  assigned  amounts  to  this,  that  the  attorney  holds  an  agreement  which, 
as  against  the  defendant,  gives  him  no  rights  and  imposes  on  the  latter  no 
liabilities.  The  law  does  not  discourage  settlements  in  negligence  cases, 
or  in  those  involving  personal  controversies.  Id.  Cahlll  o.  Cahill,  9  N.  Y. 
C.  P.  241.  Whether  a  legal  obligation  exists,  as  weU  as  its  nature  and 
amount,  are,  in  such  cases,  all  matters  of  uncertainty;  and,  if  a  defendant 
can  buy  his  peace  for  a  reasonable  amount,  he  should  not  be  prevented 
from  doing  so. 

The  plaintiff  and  defendant  may.  In  such  cases,  come  together  and  make 
terms,  and  the  only  risk  the  defendant  runs  is  being  obliged  to  pay  the 
taxable  costs,  which  he  is  generally  willing  to  do.  If  the  plaintiff  breaks 
faith  with  his  attorney,  the  latter,  like  other  people,  must  seek  redress  from 
the  defaulting  party  to  the  obligation. 

But  he  should  not  be  allowed  to  stand  between  two  litigants  and  tell  them 
to  fight,  when  they  have  settled  their  grievance  and  do  not  desire  to 
contest. 

In  Quinnen  v,  Clapp,  10  Abb.  N.  C.  894,  note,  an  action  was  brought  for 
assault  and  battery.  Before  trial  the  parties  settled  their  differences,  and 
the  plaintiff  gave  a  release  under  seal  to  the  defendant.  When  the  cause 
was  reached  in  its  order  on  the  calendar,  the  counsel  for  the  defendant  said 
that  the  suit  ought  to  be  marked  '*  settled."  The  attorney  for  the  plaintiff 
objected  on  the  ground  that  he  had  not  been  paid  the  taxable  costs  in  the 
action.  The  plaintiff  brought  the  action  in  the  capacity  of  a  poor  person. 
And  it  was  held  that  §  QQ  of  the  Code,  which  was  intended  to  change  the 
former  law  in  certain  cases,  has  no  application  to  a  case  in  which  the 
plaintiff  sues  as  a  poor  person.    The  attorney  for  such  person  has  no  right 
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irhatever  under  §§  460,  467  of  the  Code  to  compensation  till  his  co^ts  are 
Awarded.  In  other  words,  his  right  does  not  attach,  till  the  court  has  gi  ven  i  t  <« 
fiat  that  the  poor  person  shall  receive  costs;  and  then  he  is  entitled  to  no 
more  than  the  court  chooses  to  allow  him  as  his  share.  But  where  the 
suit  is  settled  by  the  parties  before  judgment,  no  costs  are  awarded  to  the 
poor  person,  and,  therefore,  there  is  nothing  to  be  given  to  the  attorney. 

In  Cahill  «.  Cahill,  9  N.  T.  C.  P.  241,  an  action  was  brought  for  personal 
injuries  by  reason  of  assault  and  battery.  When  the  case  was  called  for 
trial  the  plaintifif  stated  in  open  court  that  she  had  foi^ven  the  defendant 
and  wanted  the  further  prosecution  of  the  action  stopped.  The  plaiutiflf's 
attorney  insisted  that  the  fi^ht  should  go  on  to  the  end,  so  that  he  might 
^t  his  taxable  costs  in  case  a  recovery  was  had.  And  It  was  held  that 
{  66  of  the  Code  did  not  contemplate  such  a  case.  The  cause  of  action  is 
purely  personal  and  not  assignable,  and  a  lien  can  hardly  attach  to  it,  until 
it  has  been  established  by  verdict,  when  it  becomes  for  the  first  time  certain 
and  vested.  The  parties  to  a  mere  personal  controversy,  should  be  allowed 
to  settle  their  differences  even  without  the  concurrence  of  theur  attorneys. 
Ward  r.  Orton,  12  Abb.  N.  S.  444. 

As  a  general  rule  an  attorney  has  a  lien  for  his  costs  upon  any  Judgment 
obtained  through  his  services,  and  this  lien  the  courts  will  protect  against 
any  unfair  dealing  by  the  client  with  respect  to  the  judgment  or  cause  of 
action;  but  he  has  no  lien  upon  a  cause  of  action  growing  out  of  a  libel 
-for  his  services.  In  the  action  before  judgment  recovered.  Quincy  v.  Francis, 
£  Abb.  N.  C.  286;  Pulver  v.  Harris,  ante.  The  fact  that  the  phkhitiff  had 
promised  the  attorney,  before  the  action  was  commenced,  that  he  should 
receive  the  damages  to  be  recovered  for  his  services  In  the  action,  eremites 
no  lien  on  the  cause  of  action,  and  will  not  prevent  the  plaintiff  from  dis- 
continuing the  action,  at  any  time  before  judgment,  without  the  consent 
of  the  attorney.  Quincy  v.  Francis,  ante;  Coughlin  p.  N.  Y.  C.  ft  H.  R. 
R  R.  Co.,  71  N.  Y.  443;  reversing  8  Hun,  136. 

The  fact  that  the  defendant's  attorney  is  not  retained  by  the  defendant 
in  the  suit  but  by  the  real  party  in  interest,  cannot  defeat  the  lien  of  the 
attorney  upon  the  judgment  for  costs.  The  acquiescence  of  the  nominal 
defendant  in  the  conduct  of  the  suit  by  the  attorney,  for  the  benefit  of  the 
party  In  interest,  will  preclude  him  from  insisting  that  the  lien  did  not 
exist,  and  the  opposite  party  in  the  action  has  no  right  to  question  it. 
McGregor  u.  Comstock,  28  N.  Y.  237. 

The  lien  of  an  attorney  upon  the  judgment  for  costs  is  not  affected  by 
the  fact  that  his  client  has  made  a  general  assignment  for  the  benefit  of 
creditors.  Merchant  v.  Sessions,  5  N.  Y.  C.  P.  24.  The  assignee' s  interest 
is  subject  to  all  equities  existing  in  favor  of  the  attorney.  Id. ;  Ward  v. 
Craig,  87  K.  Y.  659.  The  lien  may  be  enforced  by  supplementary  pro- 
ceedings. Merchant  v.  Sessions,  ante;  Russell  v.  Somerville,  10  Abb.  N. 
C.  395. 

Until  the  attorney's  lien  is  asserted  by  the  attorney,  who  alone  is  entitled 
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to  and  can  claim  it,  the  judgment  is  the  property  of  the  client,  and  th 

for  costs  only,  Is  subject  to  a  levy  under  an  attachment  against  a  client. 

Wehle  ».  Connor,  83  N.  Y.  331. 

In  Attorney-General  v,  North-America  L.  Ins.  Co.,  93  N.  Y.  387,  pro- 
ceedings were  taken  to  wind  up  the  affairs  of  an  insolvent  life  insurance 
company.  A  party  was  retained  as  attorney  for  certain  policy-holders,  and 
appeared  on  their  behalf.  A  dividend  was  declared  to  each  of  his  clients. 
He  claimed  a  lien  thereon  for  his  services,  and  moved  that  the  receiver  be 
required  to  pay  such  dividends  to  him.  It  did  not  appear  that  his  appear- 
ance was  entered  on  the  record,  or  that  his  clients  were  in  any  way  made 
formal  parties  to  the  proceedings  as  prescribed  by  §  1807  of  the  Code,  or 
that  his  services  procured  the  dividends.  The  motion  was  denied  unless 
he  should  file  with  the  receiver  an  authority  to  receive  such  dividends 
signed  by  his  clients. 

Under  such  circumstances,  it  may  be  doubted  whether,  under  §  66  of  the 
Code,  or  any  rule  of  law,  or  the  practice  of  the  courts,  he  acquired  any 
lien  which  he  could  enforce  against  the  dividend.  But  if  he  had  acquired 
such  lien,  it  was  not  proper  for  the  court  to  make  an  order  practically  en- 
forcing the  lien,  without  any  notice  to  or  hearing  of  his  clients.  It  should 
be  enforced  in  a  litigation  with  his  clients  by  some  form  of  proceeding  in 
which  they  could  have  an  opportunity  to  defend. 

If  he  has  a  lien,  it  is  not  a  lien  in  gross  on  all  the  dividends  for  all  hia 
services  performed  for  all  the  policy  holders,  but  he  must  have  a  separate 
lien  upon  each  dividend  for  the  services  rendered  in  respect  to  each  policy. 
And  it  would  seem  to  be  proper  practice  for  him  to  make  a  motion,  upon 
notice  to  each  policy  holder,  to  have  paid  to  him,  in  satisfaction  of  hislien^ 
so  much  of  each  dividend  as  would  be  sufficient  for  that  purpose.  Attorney- 
General  V.  North  America  L.  Ins.  Co.,  ante. 

When  lost, — The  right  of  an  attorney  to  costs  awarded  in  his  client^s 
favor  in  an  action  is  in  no  way  dependent  upon  the  continuance  of  the  life 
of  his  client,  and  is  not  extinguished  by  the  abatement  of  the  suit;  Lachen- 
meyerv.  Lachenmeyer,  17  W.  Dig.  310;  and,  in  case  of  the  death  of  hia 
client  after  the  entry  of  a  judgment  for  costs  in  his  favor,  he  is  entitled, 
under  §  779  of  the  Code,  to  issue  an  execution  against  the  personal  prop* 
erty  of  the  opposite  party  to  collect  such  costs.    Id. 

When  an  attorney  receives  from  his  client  shares  of  stock  as  security  for 
professional  services,  and  upon  deman(}  of  a  receiver  of  his  client's  prop- 
erty appointed  in  supplementary  proceedings,  delivers  the  same  to  said 
receiver,  with  a  written  notice  of  his  lien  thereon,  and  takes  a  receipt 
therefor,  he  does  not  thereby  surrender  or  waive  his  lien.  Corey  v.  Harte, 
21  W.  Dig.  247. 

There  is  not  such  a  voluntary,  absolute  and  unqualified  delivery  of  the 
certificates  by  the  attorney  as  will  extinguish  the  lien.  And,  where  the 
receiver  is  about  to  sell  the  stock,  it  is  proper  for  the  court  to  order  that 
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the  receiTer  pay  the  proceeds  into  court  to  await  the  determination  of  a 
reference  appointed  to  ascertain  the  amoont  of  the  lien. 

By  §  66  of  the  Code,  an  attorney  has  a  lien  upon  his  client's  cause  of 
action  which  attaches  to  the  judgment  in  his  favor,  and  the  proceeds 
whereof  in  whosesoever  hands  they  may  come  for  the  value  of  his  services, 
and  such  lien  cannot  be  affected  by  any  settlement  between  the  parties 
before  or  after  judgment.  Goodrich  v.  McDonald,  41  Hun,  235;  Marshall 
0.  Meech,  ante. 

This  lien  can  exist  without  possession.  There  is  a  distinction  between 
a  general  lien  resting  upon  possession  and  giving  the  right  to  retain  until 
the  attorney's  whole  bill  is  paid,  and  the  lien  upon  a  judgment  recovered 
by  him  or  its  proceeds,  for  the  value  of  his  services  and  exx>enses  in  recov- 
ering such  judgment.  The  latter  form  of  lien  does  not  rest  upon  posses- 
sion and  can  be  actively  enforced.  The  former  cannot  exist  without  pos- 
session, and  the  lien  is  not  confined  to  a  specific  claim  or  debt.  Matter  of 
Wilson,  ante. 

Where,  prior  to  the  payment  of  the  amount  of  the  judgment  to  his  client, 
the  attorney  had,  under  §  66  of  the  Code,  a  valid  lien  upon  the  judgment 
and  its  proceeds,  this  lien  is  not  waived  or  lost  by  permission  given  by  him 
to  his  client  to  receive  the  proceeds  thereof  upon  their  collection.  Good- 
rich v.  McDonald,  ante.  And  where  the  client  subsequently  invests  the 
proceeds  in  bond  and  mortgage  or  other  securities,  and  assigns  them  to  a 
third  party,  the  assignee  takes  them  subject  to  the  attorney's  lien,  where 
he  parts  with  no  new  consideration,  or  takes  them  with  full  knowledge  of 
the  attorney's  equities,  or  takes  them  in  bad  faith  with  intent  to  hinder, 
delay  and  defraud  the  attorney  out  of  his  debt  and  lien.    Id. 

Where  the  right  to  recover  the  debt  has  been  lost,  the  right  to  enforce 
an  incidental  lien  existing  for  its  payment  will  be  lost  with  it.  Reavey  v. 
Clark,  56  Hun,  641;  Borst  v.  Corey,  15  N.  Y.  506. 

§  66  of  the  Code,  by  any  construction  which  can  be  given  to  it,  afforda 
no  support  to  the  maintenance  of  an  equitable  action  to  enforce  an  attor- 
ney's lien.  In  Goodrich  t>.  McDonald,  112  N.  Y.  157,  the  remedies  avail- 
able to  him  were  regarded  as  excluding  the  right  to  bring  and  maintain 
such  an  action.  His  lien  was  wholly  confined  to  the  judgment,  and  the 
proceeds  of  that  judgment  which  might  come  into  his  hands  or  be  sub- 
jected to  his  control.  It  did  not  extend  to  or  include  a  mortgage  received 
for  the  settlement  of  the  demands  in  a  creditor's  suit.  A  further  exami- 
nation of  the  attorney's  remedies  was  made  in  Kandall  v.  Van  Wagenen> 
115  N.  Y.  527,  and  the  same  inability  to  maintain  an  equitable  action  for 
enforcement  of  the  lien  was  again  asserted  by  the  court.  Eeavey  v.  Clark^ 
ante. 

In  this  case  plaintiff  performed  services  as  an  attorney  for  the  defendants, 
which  resulted  in  the  procurement  of  a  judgment  and  the  examination  of 
the  debtor  in  supplementary  proceedings.  Subsequently  a  creditor's  ac- 
tion was  brought  on  such  judgment  by  another  attorney,  which  resulted 
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in  a  mortgage  to  secure  an  amount  accepted  in  satisfaction  of  the  judg- 
ment. The  plain tifiTs  services  terminated  in  1878,  and  this  action  was 
brought  in  1888.  And  it  was  held  that  the  plaintiff's  remedy  to  re- 
cover for  his  services  was  barred  by  lapse  of  time,  and  he  could  not  main- 
tain an  action  to  enforce  his  lieu  against  such  mortgage. 

While  it  is  true  as  a  general  proposition  that  an  attorney  has  a  lien  for 
the  satisfaction  of  his  demand  against  his  client  upon  the  funds  of  the  lat- 
ter which  may  be  received  by  him,  he  has  no  lien  if  these  funds  were  placed 
in  his  hands  under  an  agreement  inconsistent  with  the  lien.  Matter  of 
Lamer,  20  W.  Dig.  73.  Where  the  money  was  delivered  to  him  for  a 
si>ecific  purpose  to  which  he  had  obligated  himself  to  apply  it,  he  has  no 
right  to  withhold  it  or  arrest  it  because  he  has  a  bill  for  legal  proceedings 
against  the  x>erson  from  whom  he  received  it.     Id. 

In  each  of  the  cases  of  Pulver  v.  Harris,  and  Coughlin  v.  N.  Y.  C.  &  H. 
K.  R.  R.  Co.,  anie^  the  fact  was  found  that  the  settlement  was  made  with 
intent  to  defraud  the  attorney;  but  the  court  held  that  he  had  no  interest 
to  be  affected,  and  that  the  question  of  intent  was  immaterial. 

Even  though  the  attorney  has  a  lien,  it  is  questionable  whether  his  as- 
signment to  a  third  person  of  a  portion  of  the  costs,  i.e.,  of  his  claim  for 
compensation  for  services,  would  not  be  an  extinguishment  or  destruction 
of  the  lien,  at  least  pro  tanto,  McBratney  o.  R.  W.  <&  O.  R.  R.  Co.,  ante. 
It  is  also  questionable  whether  an  agreement  between  the  attorney  and  a 
third  person  to  divide  the  recovery  between  them  would  not  have  the 
effect  to  release  what  might  be  recovered  from  the  operation  of  the 
attorney's  lien. 

In  Howitt  r.  Merrill,  113  N.  Y.  630,  the  plaintiff  obtained  Judgment 
against  the  defendant  for  $230  damages  and  $107.86  costs  and  disburse- 
ments. The  defendant  subsequently  paid  the  plaintiff  $150,  and  took  from 
him  a  satisfaction-piece.  The  plaintiff  and  defendant  both  refused  to  pay 
the  plaintiff's  attorney  his  costs  in  this  action,  and  the  attorney  in  his  own 
behalf  moved  the  court  to  set  aside  the  satisfaction  of  the  judgment  to  the 
-extent  of  the  costs  and  disbursements.  The  special  term  denied  the  motion 
and  the  general  term  affirmed  the  order.  It  was  held  on  appeal  to  the 
court  of  appeals  that  the  attorney's  lien  upon  the  cause  of  action  and  the 
judgment  is  undoubted,  but  it  may  be  waived  or  lost  by  his  conduct;  and 
whether  in  case  it  existed,  relief  should  be  given  against  a  fraudulent  satis- 
faction, upon  a  summary  application  by  motion,  or  upon  action  brought, 
is  within  the  discretion  of  the  lower  court,  subject  to  no  interference  by  an 
appellate  tribunal. 

In  Stewart  v.  Steck,  43  Hun,  636,  it  was  held  that,  where  the  attorney 
has  agreed  to  take  his  fees  out  of  a  fund  to  be  recovered  and  the  substitu- 
tion of  a  new  attorney  is  procured,  the  former  retains  his  Hen  for  services 
upon  the  fund  recovered  on  the  termination  of  the  litigation. 

§  66  of  the  Code,  providing  that  an  attorney  has  a  lien  upon  his  client's 


HOWITT  V.  MERRILL.  179 


Xote  on  "  Attorney's  Lien.*' 


canseof  action,  having  been  enacted  in  1879,  is  not  applicable  to  the  case  of 
an  action  discontinued  by  the  parties  in  1877.  Neill  n.  Van  Wagenen,  54 
Super.  477. 

The  attorney's  acquiescence  in  the  discontinuance  for  about  eight  years, 
and  the  commencement  of  an  action  by  him  wherein  he  sues  as  his  client's 
4issignee  of  the  same  cause  of  action,  constitute  a  bar  to  his  motion  to  set 
aside  the  order  of  discontinuance.    Id. 

In  Clare  o.  Lockhard,  City  Ct.,  Bklyn.,  Nov.  27, 1888,  the  court  opened  a 
default,  upon  condition  that  defendant  Lockhard  should  pay  the  plaintiff 
herein  certain  costs  and  serve  a  stipulation  not  to  dispose  of  a  certain  judg- 
ment against  one  Stegman,  and  making  the  judgment  in  this  action  a  lien 
thereon.  Lockhard  paid  the  costs,  signed  and  executed  the  stipulation, 
which  was  witnessed  by  Halpin  and  acknowledged  by  Lockhard  before 
Halpin  as  a  notary  public.  The  stipulation  was  then  served  upon  plaint- 
iff. At  that  time  and  prior  thereto,  Halpin,  as  Lockhard's  attorney,  had 
a  lien  on  the  judgment  against  Stegmen  for  his  fees  and  costs  in  prosecut- 
ing that  action.  And  it  was  held  that  Salpln,  by  his  conduct,  had  not 
estopped  himself  from  asserting  his  lien  against  the  claim  of  Clare's  lien 
imder  the  stipulation. 

Notice, — The  attorney  who  obtains  a  judgment  has  a  lien  ni)on  It  for  the 
amount  of  his  costs.  McGregor  o.  Comstock,  ante;  Rooney  v.  Second  Ave. 
R.  Co.,  ante.  Where  the  judgment  is  solely  for  costs  the  record  is  notice 
to  all  the  parties  to  the  action  that  the  attorney  who  obtained  the  judg- 
ment has  a  lien  upon  it  to  the  amount  of  the  recovery.  Haight  o.  Hol- 
oomb,  ante;  and  the  payment  of  the  judgment  to  the  client  is  in  fraud  of 
the  rights  of  the  attorney.  Such  payment  by  the  party  is  in  his  own  wrong, 
and  is  equivalent  to  paying  to  the  assignor  a  debt  which  has  been  assigned, 
after  notice  of  the  assignment.  Bradt  v.  Eoon,  4  Cowen,  416;  Martin  o. 
Hawkes,  ante. 

An  attorney  has  a  lien  for  his  services  from  the  commencement  of  an 
action,  which  attaches  to  a  verdict,  or  judgment,  in  his  client's  favor  and 
cannot  be  affected  by  any  settlement  between  the  parties,  before  or  after 
judgment.  Kaufman  v.  Keenan,  N.  Y.  City  Ct.,  Oct.  26,  1888.  No  notice 
of  lien  on  a  judgment,  which  is  exclusively  for  costs  and  disbursements,  is 
required,  as  the  record  itself  is  sufficient  notice  of  lien,  Id. ;  Wright  v. 
Fleming,  10  W.  Dig.  450.  The  record  of  the  judgment  is  notice  to  all  the 
parties  to  the  action,  of  the  existence  of  such  lien.  Lesher  v.  Roessner,  3 
Him,  217.  And  such  lien  cannot  be  discharged  by  payment  to  any  one  but 
the  attorney.    Marshall  v.  Meech,  ante. 

Where  the  judgment  is  exclusively  for  costs  and  disbursements,  the  at- 
toiTiey  has  a  lien  on  it  for  the  full  amount,  and  payment  of  it  to  his  client 
is  wrongful,  for  the  record  itself  is  notice  to  the  adverse  party  of  such  lien. 
Wright  tj.  Fleming,  10  W.  Dig.  450;  McGregor  v.  Comstock,  ante  ;  Marshall 
V.  Meech,  ante. 

In  Lesher  v,  Roessner,  3  Hun^  217,  it  was  held  that,  where  a  defendant 
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recovers  a  judgment  for  the  costs  of  the  action,  his  attorney  has  a  liea 
thereon  to  the  amount  of  the  recovery,  and  the  record  of  the  judgment  ia 
notice  of  the  existence  of  such  lien  to  all  parties  to  the  action.  McGregor 
T,  Comstock,  ante. 

In  Moloughney  r>.  Kavanagh,  3  N.  Y.  C.  P.  253,  It  was  held  that  the  at- 
torney's lien  existed  upon  the  costs  awarded,  before  the  entry  of  the  judg- 
ment; and  that,  where  the  order  awarded  costs  only,  he  is  not  bound  U> 
give  notice  of  the  lien  in  order  to  protect  his  rights. 

Moloughney  v.  Eavanagh,  ante,  was  a  case  where  an  attempt  was  made- 
to  set  off  a  judgment  obtained  in  favor  of  the  defendant  against  a  judg* 
ment  obtained  in  favor  of  the  plaintifif,  for  costs.  The  attorney  for  plaint- 
iff claimed  a  lien  upon  the  costs,  which  was  upheld.  The  court  held  that, 
as  the  judgment  awarded  costs  only,  no  notice  of  lien  was  necessary  to.b& 
given.  To  the  same  effect  is  Naylor  v.  Lane,  5  N.  Y.  C.  P.  149.  In  Smith 
V.  Baum,  67  How.  267,  the  New  York  City  Court,  at  special  term,  held  that 
the  amendment  gives  notice  of  the  lien  which  is  presumptively  the  tax- 
able costs,  but  not  necessarily  so;  if  more,  it  may  be  determined  by  the 
court,  and  judgment  ordered;  and  that  a  settlement  did  not  affect  the  lien. 
The  court  in  this  case  stated  that  questions  arising  in  enforcing  an  attor- 
ney's lien  make  it  difficult  to  dispose  of  them  by  any  fixed  rule. 

Unless  the  case  of  Coster  v.  Greenpoint  Ferry  Co.,  ante^  was  affirmed  by 
the  court  of  appeals,  the  weight  of  authority  seems  clearly  to  preponderate 
in'  favor  of  the  construction  that  the  amendment  to  §  66  of  the  Code  does: 
not  change  the  rule,  which  requires  notice  of  the  attorney's  lien  to  be  given- 
at  least  so  far  as  his  lien  extends  beyond  the  taxable  costs. 

§  66  of  the  Code  is  explicit  in  regard  to  the  lien  of  an  attorney  upon  his- 
client's  cause  of  action  for  his  services.  The  amount  of  it  is  governed  by 
agreement,  express  or  implied,  which  is  not  restrained  by  law.  It  attaches 
upon  the  service  of  the  first  pleading,  and  cannot  be  affected  by  any  set- 
tlement between  the  parties  before  or  after  judgment.  Keeler  ».  Keeler, 
51  Hun,  505.  No  notice  of  lien  need  be  given  to  the  adverse  party.  The 
statute  makes  the  lien  complete.  Payment  in  settlement  of  the  cause  of 
action  to  the  party  himself  without  notice  to  the  attorney,  and  without  af- 
fording him  an  opportunity  for  protection,  unless  he  has  waived  his  rights, 
cannot  prejudice  him.    Id. 

The  attorney's  lien,  for  his  whole  compensation,  attaches  itself  to  the 
cause  of  action  from  the  very  commencement  of  the  action,  and  also  to  the 
proceeds  on  any  verdict,  decision  or  judgment,  in  whosesoever  hands  they 
may  come;  and  no  settlement  between  the  parties,  whether  after  or  before 
judgment,  can  affect  this  result.  Shaunessy  y>.  Traphagen,  N.  Y.  City  Ct., 
Special  Term,  Mar.  13,  1888;  Estete  of  Hoyt,  12  N.  Y.  C.  P.  215;  Veeder  o. 
Baker,  83  N.  Y.  160.  The  record  itself  is  now  sufficient  notice  of  the  at- 
torney's lien,  withomt  anything  further.  Shaunessy  c.  Traphagen,  aate\ 
Lewis  V,  Day,  10  W.  Dig.  49;  Wright  v.  Fleming,  Id.  450.  The  attorney'^ 
notice  in  such  case  would  be  superfluous  except  as  a  statement,  limiting 


HOWITT  V.  MERRILL.  181 

Note  on  "Attorney's  Lien." 

the  extreme  extent  of  the  application  of  the  lien  and  dischaiging  the  resi- 
due of  the  client's  clidm. 

In  Bailey  v.  Murphy,  51  Hun,  643,  theplainUff  recovered  a  judgment  for 
$1,000  damages  and  $132,92.  The  costs  were  not  paid  to  the  plaintiffs  at- 
torney, but  the  plaintiff  settled  the  judgment  for  the  sum  of  $300,  under 
circumstances  which  justify  the  inference  that  the  settlement  was  made  to 
enable  the  defendant  to  remove  the  plaintiff  as  a  witness  against  him  upon 
an  indictment  pending.  The  judgment  was  not  cancelled  until  after  the 
plaintiff  had  absconded  from  the  state.  And  it  was  held  that  a  settlement 
does  not  destroy  the  lien  of  the  attorney  if  made  without  his  consent. 
Coster  V,  Greenport  Perry  Co.,  5  N.  Y.  C.  P.  146;  affirmed  98  N.  Y.  660; 
Quinlan  v.  Birge,  43  Hun,  483.  These  cases  which  hold  that  notice  of  the 
lien  as  to  compensation,  in  addition  to  the  taxable  costs,  is  necessary,  all 
refer  to  a  settlement  in  good  faith. 

Where  the  attorney  has  a  contract  for  his  compensation,  it  makes  no  dif- 
ference whether  the  defendant  Icnew,  or  did  not  know,  of  the  existence  of 
that  contract  and  its  terms.  Washburn  v-  Mott,  Supm.  Ct.  Circuit,  Nov. 
1890.  The  statute  expressly  provides  that  the  lien  of  an  attorney  for  his 
compensation  cannot  be  affected  by  any  settlement  between  the  parties. 
Code  Civ.  Pro.,  §  66.  Since  its  passage,  which  took  place  in  1879,  it  has 
been  the  law  that  no  notice  of  the  lien  is  required,  and  that  the  attorney  is 
not  affected  by  the  payment  of  the  amoimt  due,  nor  by  an  executed  settle- 
ment, nor  by  a  payment  and  satisfaction  of  the  judgment.  Id. ;  Eeeler  o. 
Xeeler,  ante;  Whittaker  v.  N.  Y.  <fe  H.  R.  R.R.  Co.,  ante. 

The  case  of  Randall  v.  Van  Wagenen,  ante^  was  decided  upon  a  state  of 
facts  before  the  enactment  of  §  66  of  the  Code,  and  is  not  authority  for  the 
proposition  that  the  settlement  will  be  disregarded  only  if  it  is  fraudulent. 
The  attorney  is  not  now  bound  by  it,  however  fair  it  may  be,  if  his  agreed 
charges  are  not  paid.  Washburn  v,  Mott,  ante  ;  Whittaker  v.  N.  Y.  A  H. 
R.R.  Co.,  ante. 

The  Supreme  Court  held  in  Dimick  v,  Cooley,  3  N.  Y.  C.  P.  141,  that  the 
provisions  of  §  66  of  the  Code,  as  amended  in  1879,  had  the  effect  to  change 
the  rule  of  the  common  law,  and  by  its  terms  give  an  attorney  for  the 
plaintiff,  a  lien  on  the  cause  of  action  from  the  time  of  the  commencement 
thereof,  which  cannot  be  displaced  by  its  settlement  and  discontinuance 
without  the  attorney's  consent,  unless  his  costs  are  adjusted  and  paid. 
Quinlanv.  Birge,  ante. 

In  subsequent  cases,  it  has  been  held  that  it  is  not  necessary  for  the 
attorney  to  give  notice  to  the  defendant  that  he  has  a  lien  on  the  cause  of 
action,  by  virtue  of  the  said  section,  for  the  purpose  of  making  the  same 
effective  against  the  action  of  the  parties  in  settlement  of  the  cause  of  ac- 
tion, and  stipulating  for  a  discontinuance  of  the  suit  without  his  consent. 
Id.;  Albert  Balmer  Co.  v.  Van  Orden.  64  How.  79;  TuUis  «,  Bushnell,  66 
Id.  465;  Jenkins  v,  Adams,  22  Hun,  600;  Whittaker  v.  N.  Y.  <&  H.  R.  R 
Co.,  11  N.  Y.  C.  P.  189. 
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In  Albert  Palmer  Co.  v.  Van  Orden,  ante^  it  was  held  that  an  attorney'^ 
lien  under  §  66  of  the  Code  extends  to  both  costs  and  services,  and  cannot 
be  affected  by  any  settlement  between  the  parties;  that  the  proper  practice 
is  for  the  attorney  to  proceed  to  collect  the  judgment,  to  the  extent  of  his 
lien,  in  the  name  of  the  client;  and  that  it  is  not  necessary  to  serve  a  notice 
of  lien. 

Under  §  66  of  the  Code,  as  amended  in  1879,  the  plaintiff's  attorney 
has  a  lien  upon  the  plaintiff's  cause  of  action,  and  upon  the  judg- 
ments recovered  thereon,  to  the  extent  of  the  agreement  for  compen- 
sation between  the  client  and  the  attorney,  and  no  notice  to  the  defend- 
ant is  required.  Lewis  v.  Day,  ante.  All  the  parties  to  an  action  are 
bound  to  take  notice  of  the  law  which  gives  such  a  lien.  The  object  of  the 
amendment  was,  not  only  to  settle  the  law  as  theretofore  established  upon 
this  subject,  but  to  carry  the  protection  of  an  attorney  a  step  further  hj 
making  it  unnecessary  to  give  any  special  notice,  to  the  end  that  all  efforts^ 
having  as  their  object  the  intent  to  deprive  the  attorney  by  whose  Industry 
and  skill  any  advantage  has  resulted  to  his  client,  of  the  fruit  of  his  labor, 
may  be  ineffectual.  The  language  of  the  amendment  does  not  appear  to 
be  capable  of  any  other  construction. 

The  decisions  seem  to  be  conflicting  as  to  whether  notice  of  the  attorney's 
lien,  under  §  66  of  the  Code,  must  be  given  to  protect  such  lien  against  a 
settlement  by  the  parties.  After  providing  that  the  compensation  of  the 
attorney  is  to  be  governed  by  agreement,  express  or  Implied,  the  section 
declares  that,  from  the  commencement  of  the  action,  the  attorney  has  a 
lien  upon  his  client's  cause  of  action,  which  cannot  be  affected  by  any 
settlement  between  the  parties  before  or  after  judgment.  Under  this  pro> 
vision,  the  defendant  who  chooses  to  settle  with  the  plaintiff  without  notice 
to  the  attorney,  does  so  at  his  own  risk.  Coster  v.  Grreenpoint  Ferry  Co., 
ante. 

It  is  very  easy  for  a  party  to  protect  himself  by  dealing  with  the  attorney, 
and  through  him  with  the  party.  The  law  has  given  sufficient  notice  to 
put  the  party  on  his  guard.  In  the  case  above  cited,  the  defendant  settled 
with  the  plaintiff,  without  notice  to  the  attorney  and  in  disregard  of  any 
rights  he  might  have.  He  was  bound  to  know  that  the  attorney  had  some 
rights  in  the  action.  After  the  settlement  and  before  notice  of  it,  the 
attorney  proceeded  and  entered  upon  a  judgment.  In  this  respect  he  was 
regular;  though,  if  he  had  been  notified  of  the  settlement,  the  better  prac- 
tice seems  to  be  that  he  should  have  applied  to  the  court  for  leave  to  pro- 
ceed in  such  manner  as  it  might  direct  for  the  enforcement  of  his  lien.  Id. 

While  it  is  true  tliat§66  of  the  Code  gives  the  attorney  a  lien  upon  his 
client's  cause  of  action^the  act  is  silent  as  to  its  extent  or  character.  It, 
doubtless,  was  intended  to  confer  upon  the  attorney  the  same  rights,  with 
regard  to  the  cause  of  action,  as  he  had  previously  possessed  with  regard  to 
the  judgment.     Jenkins  r?.  Adams,  ante. 

It  was  always  the  rule  that  a  special  interest  in  the  claim  and  judgment 


HO  WITT  V.  MERRILL.  18S 

Note  on  "Attorney's  Lien." 

could  only  be  protected  by  notice.  This  role  is  equally  applicable  to  the 
new  lien  upon  the  cause  of  action,  created  by  §  66  of  the  Code.  Id.  An 
attorney  must  give  notice  of  the  assignment  of  a  part  of  the  recovery  to 
him,  before  a  settlement  is  made  and  the  order  of  discontinuance  entered, 
in  order  to  justify  his  moving  to  set  aside  a  settlement  entered  into  be- 
tween the  parties. 

It  was  long  settled,  prior  to  the  enactment  of  §  66  of  the  Code  that  an 
attorney  has  a  lien  for  his  costs  and  compensation  upon  the  judgment  re- 
covered by  him.  Marshall  o.  Meech,  ante;  Ward  o.  Syme,  aide;  Haight  o. 
Holcomb,  ante ;  Fox  o.  Fox,  26  Id.  409;  Kooney  v.  Second  Ave.  R.  Co.^ 
cmle ;  Ely  v.  Cooke,  ante ;  McGregor  v.  Comstock,  ante.  Such  a  lien  ex- 
isted before  the  (k)de  and  is  not  affected  by  any  provision  of  the  former 
Code.  The  lien  existed  not  only  to  the  extent  of  the  costs  entered  in  the 
judgment,  but  for  any  sum  which  the  client  agreed  his  attorney  should 
have  as  a  compensation  for  his  services.  To  the  amount  of  such  lien,  the 
attorney  was  to  be  deemed  an  equitable  assignee  of  the  judgment.  To  the 
extent  of  the  taxed  costs  entered  in  the  judgment,  the  judgment  itself  was 
legal  notice  of  the  lien,  and  this  lien  could  not  be  discharged  by  payment 
to  any  one  but  the  attorney.  The  judgment  debtor  paid  these  costs  to  the 
party  at  his  peril.  But  If  the  attorney  claimed  compensation  beyond  the 
taxed  costs,  under  some  agreement  wtth  his  client,  express  or  implied,  his 
lien  for  such  compensation  could  oe  protected  againstpayment  to  the  client 
only  by  notice  to  the  judgment  debtor. 

In  the  absence  of  such  notice,  the  defendant  had  the  right,  acting  in  good 
faith,  to  pay  the  judgment  to  the  plaintiff.  To  nullify  a  settlement  honestly 
made,  the  proof  of  the  notice  should  be  satisfactory,  and  not  depend  upon 
uncertain  inferences.  Wright  t?.  Wright,  ante.  Where  a  notice  was  in- 
corporated in  a  stipulation  extending  time  to  answer,  which  stipulation 
was  not  acted  upon  by  defendant's  attorney,  but  was  returned,  and  where 
it  did  not  satisfactorily  appear  that  it  came  to  the  attention  of  said  attorney, 
the  proof  of  notice  was  held  not  to  be  sufficient  to  nullify  a  settlement 
made  in  good  faith  by  defendant  with  plaintiff. 

And  in  the  absence  of  notice  of  the  attorney's  lien,  a  defendant  acting  in 
good  faith  had  the  right  to  pay  the  judgment  to  the  plaintiff,  and  was  pro- 
tected in  so  doing.     Wright  r.  Wright,  ante. 

Many  of  the  cases  above  cited  arose  before  the  amendment  of  1S79;  but, 
unless  the  amendment  has  provided  a  new  remedy  for  the  enforcement  of 
the  lien,  the  principle  enunciated  in  these  cases  possesses  as  much  force  as 
thougli  no  amendment  had  been  adopted.  The  lien  existed  before  as  well 
as  after,  the  amendment,  but  it  did  not  extend  to  the  cause  of  action. 
Wright  c.  Wright,  ante.  To  the  extent  to  which  it  had  been  carried,  it 
was  quite  as  effectual  before  as  after  the  amendment.  §  66  does  not  in 
terms  declare  that  such  a  lien  shall  exist,  even  though  a  bona  fide  settle- 
ment is  made  without  notice;  it  simply  states  that  it  shall  exist  as  to  the 
cause  of  action;  by  enlarging  the  subject  to  which  it  shall  apply,  it  doea 
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not  change  any  of  the  steps  which  were  before  necessary  to  make  the  lien 
effectual. 

Id  Jenkins  v.  Adams,  anU^  it  was  held  that  section  66  of  the  Code  was 
intended  to  confer  upon  the  attorney  the  same  rights,  with  regard  to  the' 
cause  of  action,  as  he  had  previously  possessed  with  regard  to  the  judgment. 
It  was  always  the  rule  that  a  special  interest  in  the  claim  and  judgment 
could  only  be  protected  by  notice.  This  rule  is  equally  applicable  to  the 
new  lien  upon  the  cause  of  action  which  was  created  by  this  section. 

In  McCabe  o.  Fogg,  ante^  the  superior  court  of  New  York  held  that  this 
amendment  did  not  change  the  remedy  for  enforcing  the  Hen  from  what 
it  had  previously  been,  with  the  single  exception  that  it  was  not  now 
necessary  to  show  fraud.  So  in  Tullis  v.  Bnshnell,  65  How.  465,  the  gen- 
eral term  of  the  New  York  Common  Pleas  held  that  the  practice  was  the 
same  as  before  the  amendment. 

In  Goddard  v.  Trenbath,  24  Hun,  182,  supreme  court  held  that  a  settle- 
ment made  in  good  faith  would  be  upheld,  where  the  defendant  had  no 
notice  at  the  time  of  effecting  the  settlement. 

In  Wehle  o.  Con^oor,  83  N.  Y.  231,  It  was  stated  that,  until  snch  a  lien  is 
asserted  by  the  party  to  It,  the  judgments  are  the  property  of  the  client, 
and  without  notice  of  the  claim  the  lien  could  not  be  enforced. 

So  in  Williams  v.  IngersoU,  anie^  the  court  declared  that  notice  of  the 
existence  of  the  lien  is  only  needful  to  defeat  a  subsequent  bona  fide  pay- 
ment made  by  the  debtor.  It  thus  implied  that,  where  the  debtor  had  in 
good  faith  paid,  a  notice  of  the  lien  would  be  necessary,  or  he  would  be  dis- 
charged from  liability. 

The  case  of  White  v.  Brady,  4  Law.  Bui.  39,  holds  that  where  the  com- 
pensation agreed  upon  exceeds  the  taxable  costs,  notice  to  the  opposite 
party  is  needful  in  order  to  protect  the  lien. 

In  Matter  of  Bailey,  4  N.  Y.  C.  P.  140,  an  attorney  was  employed  to  de- 
fend the  action,  and  succeeded.  After  entry  of  judgment,  the  attorney 
gave  notice  of  lien.  The  plaintiff,  notwithstanding,  paid  to  the  receiver  of 
the  defendant,  who  had  become  insolvent.  On  petition  by  the  receiver  for 
leave  to  retain  the  money  so  paid,  the  court  denied  the  petition  and  held 
that  the  attorney* s  right  to  the  costs  became  absolute  after  notice.  This 
decision  was  affirmed  upon  appeal,  5  N.  Y.  (/.  P.  253. 

But  a  contrary  rule  has  been  established  in  several  cases. 

The  cases  of  Lewis  tj.  Day,  ante^  and  Coster  r.  Greenport  Ferry  Co.,  ante^ 
decided  that  the  amendment  to  the  Code  gave  notice  of  the  lien,  and  that 
a  settlement  in  good  faith,  without  notice,  would  not  defeat  it.  The  de- 
cision in  Coster  v.  Greenport  Ferry  Co.,  ante^  is  supposed  to  have  been 
affirmed  by  the  court  of  appeals,  without  opinion,  and  reported  in  08 
N.  Y.  660. 

In  Walsh  lo,  P.  N.  S.  &  C.  R.  R.  Co.,  11  Hun,  190,  an  action  was  prose- 
cuted under  an  agreement  with  plaintiff's  attorney  that  he  should  receive 
one-half  of  the  recovery  for  his  services.    The  defendant  had  no  notice  of 
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mich  agreement,  and  settled  with  the  plaintiff  before  trlaL  And  it  was 
held  that  the  settlement  was  good  as  against  the  claim  of  the  attorney, 
xmless  made  by  the  defendant  in  bad  faith,  and  that  the  defendant  was  en- 
titled to  an  order  disoontinoing  the  action,  without  notice.  The  plaintiff 
liad  the  right  to  settle  the  case,  even  though  by  so  doing  she  defeated  the 
purpose  of  the  agreement  made  between  herself  and  her  counsel.  Id.; 
45hank  v.  Shoemaker,  ante  ;  Pulver  v.  Harris,  ante ;  Wadeo.  Orton,  12  Abb. 
N.  S.  444. 

The  attorney  for  a  plaintiff  in  an  action  cannot  proceed  with  an  action 
<after  its  settlement  between  the  parties,  to  collect  an  agreed  compensation, 
where  no  notice  of  lien  has  been  given  to  the  defendant  prior  to  the  settle- 
ment; but  the  lien  in  such  a  case  is  limited  to  the  taxable  costs.  Minto  c. 
Baur,  53  Hun,  630. 

The  attorney  for  a  defendant,  who  does  not  demand  affirmative  judg- 
ment, has  no  lien  whatever.    Id. 

Ei\forcemenU — ^The  question  is  how  the  attorney  shall  obtain  his  remedy 
and  the  right  to  enforce  his  lien  and  get  his  pay.  The  authorities  upon  the 
:8ubject  of  the  proper  course  to  pursue  are  not  reconcilable. 

The  first  case  in  point  of  time  is  Pickard  v.  Tencer,  10  W.  Dig.  271. 
The  action  in  this  case  was  for  assault  and  battery.  The  plaintiff's  attor- 
ney had  notified  defendant  that  he  had  a  lien  upon  the  cause  of  action  for 
Ills  costs,  and  that  he  should  disregard  any  settlement.  But  the  defendant 
and  plaintiff  settled  the  action,  and  it  was  discontinued  by  order  duly 
entered.  The  court  at  special  term,  upon  motion,  set  aside  the  stipulation 
tmd  order  of  discontinuance  and  authorized  the  plaintifTs  attorney  to  enter 
Judgment  for  his  costs.  From  this  order  and  the  judgment  an  appeal  was 
taken.  The  court  held  that  the  attorney  was  entitled  to  have  the  stipula- 
tion and  order  of  discontinuance  set  aside  so  far  as  they  affected  his  lien, 
to  enable  him  to  continue  the  action  and  recover  his  costs.  It  was  held 
that  the  practice  in  entering  judgment  for  costs  without  a  trial  was  irregu- 
lar, and  the  court  for  this  reason  reversed  the  judgment  and  modified  so 
much  of  the  order  as  authorized  it,  by  i>ermitting  the  attorney  to  proceed 
with  the  action  in  the  name  of  his  client.  This  case  is  no  authority  for  the 
proposition  that  the  attorney  may,  without  regarding  the  settlement  and 
without  application  to  the  court,  proceed  with  the  action. 

The  next  case  is  Muiray  9.  Jibson,  22  Hun,  386,  and  in  this  case  it  was 
held  that  the  plaintiff,  who  has  settled  the  action,  cannot  have  the  settle- 
ment set  aside  to  protect  the  attorney's  lien,  but  that  the  remedy  is  by  a 
proceeding  of  some  kind  to  be  taken  by  the  attorney. 

In  Wilber  v.  Baker,  24  Hun,  24,  the  attorney  of  his  own  motion  had  con- 
tinued the  action  after  settlement,  and  recovered  judgment  for  his  costs, 
which  upon  appeal  was  affirmed.  The  only  thing  which  was  necessarily 
decided  in  this  case,  was  that,  where  the  attorney,  without  an  order,  has 
continued  the  suit  to  judgment,  the  judgment  will  not  on  that  account 
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alone  be  reversed,  when  the  court  has  seen  fit  in  its  discretion  to  allow  tho- 
suit  to  go  to  judgment. 

In  Goddard  v,  Trenbath,  24  Hun,  182,  it  was  decided  that,  after  an  ac- 
tion has  been  settled,  the  attorney  cannot  continue  it  to  enforce  his  alleged 
lien  without  first  having  obtained  an  order  of  the  court  allowing  him  to- 
do  so. 

It  is  said  in  the  opinion  in  Dimick  v.  Coeley,  antCf  that  it  would  be  an 
unwise  and  dangerous  practice,  extremely  hazardous  to  the  rights  of  both 
parties,  to  allow  an  attorney  to  continue  the  action,  after  settlement  by  the* 
parties,  for  the  purpose  of  collecting  his  costs,  without  first  obtaining  the 
consent  of  the  court,  that  he  proceed  for  that  purpose.  It  was  also  held 
in  this  case  that  the  amendment  of  1S79  had  not  changed  the  rule  in  this- 
regard.  This  case  was  decided  by  the  same  court  that  decided  Pickard  o. 
Yencer,  two  judges  of  the  court  being  the  same  in  each  case. 

In  Coster  v.  Greenport  Ferry  Co.,  ante,  the  judgment  had  been  entered 
by  the  plain tifiTs  attorney  upon  default,  before  notice  of  the  settlement; 
and  it  was  held  for  this  reason  that  he  was  regular  in  his  practice;  but  the- 
court  said,  if  he  had  known  of  the  settlement,  the  better  practice  would 
have  been  to  apply  to  the  court  for  leave  to  proceed  for  the  enforcement  of 
his  lien.  This  case  was  affirmed  by  the  general  term  and  by  the  court  of 
appeals,  but  no  opinion  was  written  by  either  of  these  courts. 

In  Forstman  v.  Schulting,  ante,  it  was  held  that,  when  an  action  has  been, 
settled,  the  attorney  may  proceed  in  it  without  regard  to  the  settlement  and 
without  permission  of  the  court,  to  recover  his  compensation.  This  case- 
was  decided  upon  the  authority  of  PlcJourd  v,  Yencer.  ante,  and  Wilber  «• 
Baker,  ante,  neither  of  which  holds  the  proposition  for  which  it  was  cited. 
It  ignores  Dimick  v,  Cooley,  ante,  which  is  a  decision  precisely  to  the  con* 
trary,  and  refuses  to  follow  Groddard  v.  Trenbath,  ante. 

In  Wliittaker  v.  N.  Y.  &  H.  K  R.  Co.,  ante,  the  settlement  was  made- 
after  judgment,  and  the  motion  was  made  by  the  attorney  to  vacate  the- 
satisf action. 

In  the  case  of  Eeeler  v.  Eeeler,  ante,  the  attorney  had  been  allowed  to- 
try  the  case  without  a  previous  order  of  the  court,  and  the  judgment  upon 
that  trial  was  affirmed.  The  affirmance  may  well  have  been  had  upon  the 
ground  that  the  court  had  the  power,  in  its  discretion,  to  allow  the  case  to- 
be  tried,  and  make  the  order  there,  or  allow  it  without  further  order;  but 
it  was  put  upon  the  authority  of  Coster  v.  Greenport  Ferry  Co.,  ante, 
which  does  not  hold  that  an  attorney,  who  is  aware  of  a  settlement,  may  go- 
on  and  try  the  action  without  leave,  but  the  contrary.  The  case  of  Keeler 
V.  Keeler,  ante,  is  not  an  authority  overruling  the  cases  of  Groddardv.  Tren- 
bath and  Dimick  v.  Cooley,  ante. 

But  the  court  of  appeals  has  practically  settled  the  question  as  to  tho 
practice  to  be  pursued  by  the  attorney  in  enforcing  his  lien.  The  amend- 
ment of  1879,  though  it  gave  a  more  extensive  lien,  did  not  change  th& 
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remedy  for  its  enforcement.    See  Dimick  v.  Cooley,  ante;  Whittaker«» 
N.  Y.  &  H.  R.  R.  Co.,  anU, 

The  practice  before  that  amendment,  as  stated  by  the  court  of  api)eal8,  in 
Randall  v.  Yan  Wagenen,  ante,  is  to  give  the  attorney  leave  to  proceed  with 
the  suit,  and  to  permit  him  to  recover  to  the  extent  of  his  compensation 
upon  the  trial  of  the  action.  In  view  of  this  case,  it  is  necessary  for  the 
attorney  to  procure  the  consent  of  the  court  before  he  can  proceed  with  the 
action  to  collect  his  costs  after  settlement.  In  Whittaker  v.  N.  Y.  <&  H. 
R.  R.  Co.,  ante,  it  is  said  tliat,  notwithstanding  the  provisions  of  §  66  of 
the  Code,  it  is  the  duty  of  the  court  to  exercise  a  strict  supervision  over 
contracts  under  it.  It  is  also  the  duty  of  the  court,  when  such  permission 
is  given  to  the  attorney,  to  direct  as  to  the  time  and  manner,  and  to  watch 
his  proceedings  and  doings.  See  Dimick  v.  Cooley,  ante.  It  would  be  im- 
possible for  the  court  to  perform  these  duties,  if  the  attorney  has  the  right 
to  proceed  and  recover  what  he  thinks  proper  to  claim  without  asking 
leave  to  do  so. 

A  right  so  fully  and  completely  vested  must  necessarily  draw  to  itself  a 
remedy  adequate  to  its  enforcement.  The  simplest  remedy  in  the  case  of 
the  attorney  for  the  plainti£F,  where  the  party  settled  before  trial,  Is  to  per- 
mit him  to  continue  the  action  and  recover  so  much  upon  his  client* 8 
cause  of  action,  as  it  existed  before  settlement,  as  equals  the  amount  of  thd 
lien.  Such  a  course  is  sanctioned  by  authority.  Keeler  t.  Keeler,  ante  ; 
Coster  V.  Greenport  Ferry  Co.,  ante  ;  98  N.  Y.  660;  Wilber  v.  Baker,  ante; 
Forstman  v.  Schulting,  ante  ;  Pickard  v.  Yencer,  ante  ;  Albert  Palmer  Co. 
0.  Van  Orden,  aide. 

There  are  cases  the  other  way,  but,  if  the  case  of  Coster  v.  Greenport 
Ferry  Co.,  annie,  has  been  affirmed  by  the  court  of  appeals,  they  cannot 
control  the  question  here  presented.    Keeler  v.  Keeler,  ante. 

In  this  case,  the  plaintiff  by  his  attorneys,  commenced  an  action  in  his 
favor  to  recover  for  services  rendered  the  defendant.  The  attorneys  made 
an  agreement  with  the  defendant  that,  for  their  services,  they  should  have 
one-half  of  the  recovery  and  all  the  taxable  costs.  After  the  complaint 
was  served  and  before  answer,  the  parties,  without  notice  to  plaintiffs  at- 
tomeirs,  settled  the  cause  of  action,  and  the  defendant  paid  the  plaintiff 
the  amount  agreed  upon  in  settlement.  The  defendant  had  no  notice  of 
the  agreement  between  the  plaintiff  and  his  attorneys  and  afterwards 
answered  and  alleged  the  settlement  and  payment  in  defense.  And  it 
has  held  that  the  attorneys  should  not  be  limited  in  their  recovery  to  the 
taxable  costs;  that  the  lien  of  the  attorneys  could  be  enforced  without  first 
obtaining  the  leave  of  the  court. 

In  Wilber  tj.  Baker,  ante^  the  plaintiffs  recovered  a  judgment  against 
one  Smith,  upon  which  an  execution  was  issued.  The  sheriff  failed  to  re- 
turn the  execution,  and  the  plaintiffs  brought  this  action  against  him  to 
recover  damages  because  of  his  failure  so  to  do.  Thereafter  the  plaintiffs, 
for  the  purpose  of  defeating  the  lien  of  the  plaintiff^  s  attorney  for  his 
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costs,  Included  in  the  said  judgment,  and  also  hU  costs  In  this  action,  set- 
tled with  Smith  and  the  sheriff,  and  the  execution  was  returned  by  the 
latter  satisfied.  And  it  was  held  that  the  settlement  of  the  suit  by  the  de- 
fendant, under  the  circumstances  of  this  case,  did  not  defeat  the  attorney's 
claim  against  him  for  costs  recovered  in  the  former,  nor  bar  his  right  to 
proceed  for  his  costs  in  this  action. 

It  was  held  in  Fox  ».  Fox,  24  How.  409,  that  the  attorney's  lien  for  his 
costs  would  be  protected  in  his  favor,  against  a  fraudulent  settlement  by 
his  client  of  the  judgment  in  which  they  were  included.  See  also  Haight 
Tj.  Holcomb,  7  Abb.  210  ;  Rooney  c.  Second  Ave.  R.  Co.  ante;  Pickard  o. 
Tencer,  ante.  The  Code  also  declares  in  effect  that  a  fraudulent  settle- 
ment of  an  action  shall  not  affect  the  attorney's  rights.    Section  66. 

According  to  the  above  decisions,  an  attorney  is  to  be  deemed  the  equi- 
table assignee  of  the  judgment  obtained  by  him  to  the  extent  of  his  costs 
recovered  thereby.  In  Wilber  v.  Baker,  ante^  the  attorney  was  protected 
to  the  extent  of  his  costs  in  the  former  suit ;  and  as  regards  his  costs  in 
the  present  action,  he  was  permitted  to  prosecute  the  action  to  trial  and 
final  judgment  in  the  name  of  his  client  with  a  view  to  the  protection  of 
his  own  rights  therein.  The  case  of  Murray  v.  Jibson,  11  W.  Dig.  28  :  32 
Hun,  386,  Is  not  in  point.  This  case  simply  held  that  the  plaintiff  could 
not  move  for  himself  and  in  his  own  behalf  to  set  aside  the  settlement, 
having  in  view  the  rights  of  his  attorney  merely. 

In  Forstman  v.  Schultlng,  ante.  It  was  held  that,  where  an  agreement 
has  been  made  between  a  plaintiff  and  his  attorney  by  which  the  latter  Is 
to  receive  a  share  of  the  recovery  and  his  costs  and  allowances  in  lieu  of 
all  his  charges  for  services,  his  interest  in  the  action  cannot  be  affected 
by  any  compromise  that  may  be  made  between  plaintiff  and  defendant; 
and,  in  case  a  settlement  is  made  by  them,  the  attorney  is  entitled  to  pro- 
ceed with  the  action  without  first  obtaining  leave  to  do  so  from  the 
court. 

It  was  held  in  Ooddard  o.  Trenbath,  ante,  that  an  attorney  would  not 
be  at  liberty,  after  the  settlement  of  the  litigation,  to  proceed  with  it  for 
the  recovery  of  his  own  compensation  without  leave  of  the  court  first  be- 
ing obtained.  This  decision  is  directly  opposed  to  Wilber  o.  Baker,  ante^ 
and  Pickard  v.  Tencer,  ante.  The  court  in  Forstman  v.  Schulting,  ante^ 
regarded  these  two  decisions  as  controlling  and  securing  the  attorney  the 
right  to  proceed  with  the  litigation  for  the  collection  of  his  compensation. 

In  Pickard  v.  Yencer,  ante,  an  action  was  commenced  for  assault  and 
battery.  Defendant  answered  setting  up  a  general  denial  and  justifica- 
tion. PlaintiflTs  attorney  notified  defendant  that  he  had  a  lien  upon  the 
cause  of  action  for  costs  and  disbursements,  and  that  he  would  disregard 
any  settlement  of  the  suit  made  without  his  consent.  Subsequently  plaint- 
iff and  defendant  settled,  and  an  order  of  discontinuance  was  entered. 
Upon  an  order  to  show  cause,  on  an  affidavit  showing  the  above  facts, 
and  also  the  fact  that  plaintiff  was  insolvent,  plaintiff's  attorney  moved 
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for,  aod  obtained  an  order  setting  aside  the  settlement  and  stipulation  and. 
order  of  disoontinoance.  And  it  was  held  that  the  settlement  was  prop- 
erty r^aided  to  have  been  made  in  fraud  of  plaintiffs  attorney,  and  even 
though  the  settlement  was  before  judgment,  the  attorney  was  entitled  to 
have  it  set  aside,  to  enable  him  to  continue  the  action  and  recover  his 
costs.  Such  was  the  well  established  rule  prior  to  the  amendment,  in  1879, 
of  §  66  of  the  Code.  It  was  also  held  in  this  case  that  the  practice  of  the 
attorney,  in  entering  judgment  for  costs  without  bringing  the  action  ta 
trial,  was  irregular.  His  remedy,  on  setting  aside  the  settlement,  so  far 
as  it  affected  his  rights,  was  to  prosecute  the  action,  in  the  name  of  his 
client,  to  trial  and  final  judgment.  The  defendant  is  not  liable  for  costs, 
except  upon  a  recovery  by  plaintiff,  of  an  amount  sufficient  to  carry  costa 
under  the  statute. 

The  decision  in  Howitt  v.  Merrill,  ante^  in  no  way  denies  the  right  of 
the  attorney  to  enforce  the  lien  existing  in  his  favor;  and,  where  the  judg- 
ment may  have  been  satisfied  after  notice  of  the  lien  claimed  by  him,  the 
power  of  the  court  to  vacate  the  satisfaction  and  permit  the  execution  U> 
be  issued  upon  it  for  the  benefit  of  the  attorney  is  conceded  by  this  de- 
cision. But  in  this  case  it  was  considered  that  redress  might  be  obtained 
by  the  attorney  by  proceeding  against  his  own  client ;  but  in  Commercial 
Tel.  Co.  V.  Smith,  57  Hun,  176,  this  was  Impracticable,  for  the  reason  that 
it  was  made  to  appear  that  the  plaintiff  in  the  action  was  insolvent  to  a 
large  amount,  and  on  that  account  incapable  of  responding  to  his  attorney 
for  the  services  performed  by  him  in  the  action.  And  where  services  of 
this  description  have  been  performed,  and  the  recovery  of  a  judgment  has 
been  secured,  by  the  attorney,  it  has  been  repeatedly  held  by  the  courts 
that  a  lien  exists  in  his  favor  and  may  be  enforced  by  him  for  the  satisfac- 
tion of  his  demand.  Id. ;  Marshall  v.  Meeoh,  ante  ;  (Goodrich  v.  McDon- 
ald, ante ;  Randall  v.  Van  Wagenen,  ante ;  Wright  ».  Wright,  ante. 

In  Murray  v,  Jibson,  ante,  plaintiff  brought  an  action  under  the  civil 
damage  act,  to  recover  damages  resulting  from  the  intoxication  of  her  hus- 
band. After  issue  joined  and  before  trial,  each  party  agreed  to  pay  his- 
own  costs .  The  plaintiff  executed  a  release,  and  an  order  of  discontinuance 
was  entered.  All  this  was  done  without  the  knowledge  of  the  plaintiff's 
attorneys.  A  motion  was  made  to  set  aside  the  settlement  and  the  subse- 
quent proceedings,  in  the  name  of  the  plaintiff  and  in  her  behalf,  on  the 
ground  among  others,  that  the  settlement  was  in  fraud  of  her  attorneys 
and  without  their  consent.  The  motion  was  granted  solely  upon  this 
ground.  And  it  was  held  that  so  far  as  the  rights  of  the  plaintiff's  attorney 
were  concerned,  they  must  be  enforced  in  proceedings  to  be  instituted  by 
them  and  in  their  own  name.  The  plaintiff  cannot  be  relieved  from  her 
executed  agreement  simply  because  it  is  prejudicial  to  her  attorneys.  To 
the  extent  of  their  lien,  attorneys  are,  in  law,  her  assignees.  Martin  o. 
Hawks,  ante ;  Wikins  v.  Batterman,  4  Barb.  47.  Their  rights  are  not  in 
her  keeping.    Where  relief  is  sought  solely  on  account  of  the  attorney,  he 
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should  be  the  actor.  In  Rooney  v.  Second  Ave.  R.  Co.,  ante^  the  attorneys 
was  the  respondent.  In  Marshall  o.  Meech,  ante,  he  was  the  moving  party 
and  the  appellant.  In  Martin  o.  Hawks,  ante,  the  attorney,  as  the  as- 
signee of  his  client,  brought  suit  for  his  own  benefit  in  the  name  of  his  as- 
signor  against  the  sheriff.  So  also,  in  Wilklns  v.  Batterman,  ante.  But 
in  the  case  of  Murray  v.  Jibson,  ante,  there  was  nothing  to  show  that  tlie 
attorneys  were  not  content  to  let  the  settlement  stand,  and  to  look  to  their 
client  for  their  costs.  She  had  agreed  to  pay  them  as  a  condition  of  the 
settlement,  and  there  was  no  evidence  that  she  was  not  solvent  and  abun- 
dantly able  to  pay. 

Whatever  the  extent  or  nature  of  the  attorney's  lien  upon  the  cause  of 
action,  before  judgment,  given  by  the  amendment  of  1879,  to  §  66  of  the 
Code,  the  court  will  not  interfere  to  protect  the  lien  except  upon  the  ap- 
plication of  the  attorney,  and  it  will  not  upon  such  application,  vacate  or 
modify  a  settlement  made  by  his  client  and  the  adverse  party,  in  good 
faith,  as  between  themselves,  except  so  far  as  may  be  necessary  to  protect 
the  attorney's  lien. 

Although,  as  a  general  rule,  an  attorney  has  no  lien  for  costs  as  against 
the  adverse  party  until  a  judgment  is  entered,  or  at  least  a  verdict  obtained, 
and,  for  that  reason,  the  parties  are  at  liberty  to  settle  the  suit  between 
themselves  before  verdict  or  judgment,  yet  where  such  settlement  is 
privately  effected,  with  a  design  of  preventing  an  attorney  from  obtaining 
his  costs,  the  court  will,  notwithstanding  the  settlement,  allow  the  attorney 
to  go  on  and  collect  the  costs  in  the  action,  that  he  may  thereby  secure  him- 
self. Dietz  0.  McCallum,  44  Hun,  403.  Where  there  is  collusion,  it  makes 
no  difference  whether  the  damages  are,  or  are  not,  liquidated.  The  power 
of  the  court  is  not  limited  to  cases  where  the  action  is  brought  for  a 
liquidated  sum,  but  it  interposes  upon  the  general  principle  that  it  is 
equitable  and  right  to  protect  the  attorney  against  a  dishonest  combination 
between  the  parties  to  deprive  him  of  the  fruits  of  his  labor  and  services. 
Id. ;  Rasquinr.  Knickerbocker  Stage  Co.,  12  Abb.  329;  Keenan  o.  Durfinger, 
19  How.  153;  12  Abb.  327,  note;  McDowell  tj.  Second  Ave.  R.  R.  Co.,  4 
Bosw.  070;  Owen  v.  Mason,  18  IIow.  150;  Wood  r.  The  Trustees,  etc.,  7 
Abb.  210.  note. 

In  the  last  named  two  cases,  it  was  further  said  that  a  judgment  procured 
by  the  attorney,  subsequent  to  the  settlement  between  the  parties,  for  his 
taxable  costs  was  regular,  but  that  the  judgment  might  be  opened  as  matter 
of  law,  to  allow  the  defendant  to  try  the  case  if  he  desires ;  and  that  on  such 
trial  the  defendant  could  not  prove  a  settlement  without  having  filed  a 
supplemental  answer  setting  it  up,  and  that  the  court  would  allow  such  an 
answer  for  such  a  purpose  to  be  filed  only  on  payment  of  all  the  costs  of 
the  action  up  to  that  time. 

If  defendant's  attorneys  have  notice  of  an  interest  for  lien  of  the  plaintiff's 
attorneys  in  or  upon  the  claim  in  suit,  they  are  under  obligation  to  notify 
the  latter  of  an  intended  settlement  with  the  plaintiff,  or  in  his  absence  to 
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protect  his  rights,  or  take  the  consequence  of  a  settlement,  without  his 
Imowledge  or  concurrence.  £berhardt  r.  Schuster,  10  Abb.  N.  C.  374. 
In  case  of  failure  to  notify  plaintiffs  attorney,  or  in  any  way,  protect  his 
rights,  the  court  will  refuse  a  discontinuance  upon  the  plaintiff's  personal 
consent.     Id. 

In  Kehoe  r.  Miller,  10  Abb.  N.  C.  393,  note,  defendant  answered,  setting 
up  among  other  things  a  release  executed  by  plaintiff  subsequent  to  the 
commencement  of  the  action.  Plaintiff's  attorney  moved  for  an  order 
striking  out  this  defense  on  the  ground  that  it  was  in  derogation  of  his 
hen.  And  it  was  held  that  the  practice  in  such  cases  is  not  by  motion  to 
strike  out  the  release.  Such  release  affected  the  plaintiff's  individual 
rights  simply;  and  the  attorney's  lien  on  the  subject  matter  of  the  action 
remains  and  will  continue  in  fact.  He  can,  therefore,  prosecute  the  action, 
notwithstanding  the  release  given  since  its  commencement;  and,  if  he 
succeeds  in  recovering  a  verdict  on  the  original  cause,  he  enforces  the  judg- 
ment so  far  as  his  costs  are  connected  with  it  notwithstanding  the  release. 
Ooddard  o.  Trenbath,  ante.  And  a  motion  to  strike  out  the  defense  of 
the  release  is  unnecessary.  Id. ;  McCabe  v.  Fogg,  ante,;  Wilber  v.  Baker, 
unte. 

In  Deutsch  o.  Webb,  10  Abb.  N.  C.  393,  note,  when  the  case  was  called 
for  trial,  defendant's  attorney  objected  to  going  on  upon  the  groimd  that 
the  parties  had  settled  the  cause  of  action.  Plaintiff's  attorney  claimed 
that  he  had  the  right  to  proceed  for  the  purpose  of  forcing  the  costs. 
And  it  was  held  that  the  attorney  had  a  lien  upon  the  cause  of  action,  by 
force  of  §  66  of  the  Code,  which  he  has  a  right  to  enforce,  and  which  the 
-client  cannot  discharge  except  by  payment.  He  may  therefore  proceed 
with  the  trial  of  the  action  for  the  purpose  of  enforcing  his  lien ;  but  if  un- 
successful in  proving  the  cause  of  action,  he  will  be  personally  answer- 
able to  the  defendant  for  the  trial  fee  and  the  disbursements  of  the  trial. 

In  Russell  o.  Summerville,  10  Abb.  N.  0.  395,  note,  a  motion  was  made 
to  vacate  an  order  in  supplementary  proceedings.  The  defendant  moved 
on  an  affidavit  which  set  up  an  assignment  by  plaintiff  of  his  judgment, 
and  notice  thereof  ;  and  that  no  part  thereof  had  been  paid  ;  and  alleged 
want  of  authority  from  the  assignee  to  institute  such  proceedings.  They 
were  under  the  charge  of  the  attorney  who  obtained  the  judgment.  And 
It  was  held  that  the  attorney  undoubtedly  possesses  a  lien,  which,  if  It  be- 
comes necessary,  he  may  properly  enforce.  But  where  the  owner  of  the 
judgment  does  not  desire  such  proceedings  to  be  continued,  and  did  not 
desire  that  they  should  be  instituted,  the  attorney  has  no  general  right  to 
proceed  to  the  collection  of  the  judcjment  against  the  owner's  will.  He 
cannot  any  way  collect  more  than  his  costs  and  feos;  and  where  his  client 
Is  willing  to  pay  him  upon  demand  he  cannot  proceed  in  the  action  to  collect 
them.  These  claims  should  at  all  events  be  liquidated,  and  the  necessity 
for  the  enforcement  of  the  lien  shown  as  a  foundation  for  the  proceedings. 
But  after  they  have  been  liquidated,  and  his  client  refuses  to  pay  them,  it 


192  HO  WITT  V.  MERRILL. 

Note  on  "  Attorney's  Lien." 

is  quite  clear  that  he  may  enforce  the  judgment  for  this  amount,  and  to 
this  end  may  resort  to  supplementary  proceedings. 

At  common  law,  as  between  attorney  and  client,  the  former  had  a  lien 
for  his  costs  and  charges,  upon  the  papers,  deeds  or  written  evidences  of 
debt  in  his  hands,  belonging  to  his  client,  received  in  the  course  of  his 
employment.  Dimick  r.  Coolcy,  ante.  He  also  had  a  like  lien  upon  moneys, 
which  he  may  have  collected,  at  his  client' s  request.  Id. ;  Matter  of  Knapp, 
ante. 

He  had,  however,  no  lieu  or  interest  whatever  in  the  cause  of  action,  by 
reason  of  his  employment  to  prosecute  the  same  in  the  courts.  After 
judgment  the  attorney  who  prosecuted  the  claim  has  a  lien  thereon  to  the 
extent  of  his  costs,  and  for  such  further  sum  as  by  agreement  his  client 
has  promised  to  pay  him  out  of  the  judgment,  as  a  compensation  for  hi» 
services.  Coughlin  v.  N.  Y.  C.  <&  H.  R.  R.  :(l.  Co.,  ante ;  Wright «.  Wright, 
ante. 

After  action  was  commenced  and  before  judgment,  the  parties  had  a 
right  to  settle  the  matters  in  dispute,  on  such  terms  as  they  might  agree 
upon,  without  consulting  with  the  attorney  to  the  record,  provided  they 
acted  in  good  faith,  and  not  with  the  intent  to  cheat  and  defraud  tha 
attorney  out  of  his  costs.  But  where  tha  settlement  was  instigated  with  & 
view  to  prevent  the  attorney  from  receiving  his  costs  fnun  his  client,  and 
to  cheat  him  out  of  the  same,  the  court,  on  the  application  of  the  attorney 
had  power  and  would  interfere  to  make  inquiry  into  the  circumstances  of 
the  settlement,  and,  if  found  to  be  fraudulent,  would  set  the  same  aside,  so 
far  as  to  allow  the  suit  to  proceed  for  the  purpose  of  collecting  the  at- 
torney's costs.  Talcott  D.  Bronson,  4  Paige,  501;  Coughlin  f.  N.  Y.  C.  & 
H.  K.  R.  R.  Co.,  ante. 

The  effect  of  §  00  of  the  Code  is  to  change  the  rule  of  the  common  law 
and  gives  the  attorney  for  the  plaintiff  a  lien  on  the  cause  of  action,  from 
the  time  the  suit  is  commenced,  which  cannot  be  displaced  by  any  action 
of  the  parties,  by  settlement  or  discontinuance,  without  his  consent,  till 
his  costs  are  paid.  The  extent  of  the  lien  is  not  declared  by  the  statute, 
whether  it  shall  be  in  the  amount  of  the  taxable  costs,  which  the  law  glvea 
in  the  recovery  of  judgment,  or  in  the  sum  which  the  attorney  and  hia 
client  may  have  agreed  upon  as  his  compensation.    Dimick  v,  Cooley,  ante. 

Before  the  statute,  the  usual  and  ordinary  practice  was  for  the  attorney 
to  apply  to  the  court,  in  case  the  settlement  had  been  made  without  his 
consent,  and  ask  for  an  order  modifying  the  terms  of  the  settlement,  so  as 
to  allow  him  to  proceed  in  the  action  for  the  purpose  of  collecting  his  costs. 
Id.  The  application  could  only  be  heard  on  notice  to  the  plaintiff  and 
defendant  ;  and  the  court  examined  fully  into  the  facts  and  circum- 
stances connected  with  the  settlement,  and  the  effect  it  had  upon  the 
attorney's  claim;  and,  if  the  same  was  a  fraud  upon  the  attorney,  he  was 
allowed  to  proceed  with  the  action,  or  upon  the  judgment,  if  one  had 
been  entered,  and  to  collect  his  costs  out  of  the  defendant.    But  without 
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such  permission  from  the  court,  he  is  not  at  liberty  to  move  In  the  action 
for  any  purpose.  Id*  Marshall  v.  Meech,  ante;  Talcott  v.  Bronson,  ante ; 
Murray  v,  Jibson,  ante  ;  Pickard  v.  Yencer,  ante  ;  Gkxldard  v.  Trenbath, 
ante. 

The  statute  has  not  changed  the  practice  in  this  particular,  and  it  is 
necessary  for  the  attorney  to  procure  the  consent  of  the  court,  before  he 
can  proceed  with  the  action.  Dimick  o.  Cooley,  an^e.  The  statute  creates 
a  lien  upon  the  cause  of  action,  and  declares  that  a  settlement  shall  not 
disturb  the  lien  of  the  attorney.  Where  there  has  been  no  verdict,  report, 
decision  nor  judgment  in  favor  of  the  plaintiff,  at  the  time  of  the  settle- 
ment, tlie  lien  is  still  confined  to  the  original  cause  of  action,  which  was 
placed  in  the  hands  of  the  attorney  for  collection. 

The  attorney  should  not  be  permitted  to  proceed  against  the  defendant, 
and  charge  him  with  the  costs  of  the  action,  where  his  own  client  has  re^ 
leased  him  from  that  obligation,  without  it  being  first  made  to  appear  that 
such  permission  in  necessary  to  secure  his  costs  and  enable  him  to  enforce 
the  lien  which  he  has  upon  the  cause  of  action.  But  where  the  defendant 
has  in  fact  conspired  with  the  plaintiff,  with  the  view  of  cheating  and  de- 
frauding the  attorney  out  of  his  costs,  or  to  embarrass  him  in  the  enforce- 
ment of  his  lien,  it  would  be  the  duty  of  the  court  to  grant  permission  to 
prosecute  the  action.  Id.  Where  the  defendant  is  free  from  fraud  and  in- 
tent to  embarrass  the  attorney  in  the  collection  of  his  costs,  it  would  be  a 
great  wrong  and  injustice  to  him  to  compel  him  to  litigate  the  question,  as 
to  the  amount  of  the  attorney^  s  costs,  and  to  pay  them  after  he  had,  in  good 
faith,  contracted  with  the  plaintiff  to  be  released  from  that  obligation.  Id. 
The  attorney  should  be  required  to  proceed,  in  such  case,  against  his  own 
client,  before  he  is  permitted  to  prosecute  the  action  against  the  defendant^ 
for  the  purpose  of  enforcing  his  lien. 

§  66  of  the  Code  is  not  designed  to  prevent  litigants  from  fairly  settling 
their  suits  without  their  attorney's  assent,  but  simply  to  protect  attorneys 
from  being  defrauded  of  their  compensation  by  settlements  which  deprive 
them  of  the  means  to  recover  it.  Tuttle  r.  Village  of  Cortland,  21  W.. 
Dig.  528.  And  a  settlement  made  in  good  faith  by  the  parties  will  not  be 
set  aside  at  the  instance  of  the  attorney  of  one  of  them,  where  it  appears 
that  the  sum  agreed  to  be  paid  under  the  settlement  to  his  client  exceeda 
the  amounts  necessary  to  satisfy  his  lien;  and  especially  where  the  opposite 
party  has  offered  to  pay  his  claim  directly  to  him.    Id. 

Where  thei'e  has  been  no  verdict,  report,  decision  nor  judgment  in  favor 
of  the  plaintiff  at  the  time  of  the  settlement,  the  attorney's  lien  is  preserved 
on  the  original  cause  of  action  which  was  placed  in  his  hands  for  collection. 
The  court  possesses  ample  power  to  protect  the  lien  which  the  law  give» 
the  attorney  as  security  for  his  costs;  but  he  cannot  proceed  in  the  action 
after  settlement  for  the  purpose  of  enforcing  his  lien  without  leave  of  the 
court,  which,  in  a  proper  case,  it  is  the  practice  of  the  court  to  grant,  on 
notice  to  all  interested  parties.    Quinlan  v.  3irge,  ante;  Martin  v.  Hawks 
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ante;  Cough! in  r.  X.  Y.  C  &  H.  K.  R.  R.  Co.,  ante ;  Rooney  r.  Second 
Ave.  n.  Co.,  ante ;  Piilver  c.  Harris,  ante  ;  Dimick  v.  Cooley,  aiite.  When 
a  case  is  niaiie  permitting  the  attorney  to  proceed  in  the  action,  notwith- 
standing tlic  settlement  between  the  parties  and  their  stipulation  to  dis- 
continue, it  is  tlie  duty  of  the  court  to  direct  as  to  the  time  and  manner  of 
tlie  future  prosecution  of  the  actiuQ,  and  to  watch  the  proceedings  and 
doings  of  the  attorney  so  as  to  fully  protect  the  rights  of  both  parties,  and 
not  unnecessarily  annoy  and  embarrass  the  defendant  when  he  has  acted 
in  good  faith.  In  such  case,  the  plaintiff^ s  attorney  should  not  be  per- 
mitted to  proceed  with  the  action  for  the  purpose  of  collecting  his  costs, 
until  It  is  made  to  appear  to  the  satisfaction  of  the  court  that  he  is  unable 
to  collect  the  same  from  his  client,  or  out  of  the  money  which  the  defendant 
paid  to  his  client  on  the  settlement,  and  which  the  latter  would  hold 
undischarged  of  the  lien  in  favor  of  his  attorney  for  all  the  costs.  Quinlan 
r.  Birge,  ante. 

In  Wright  v,  Wright,  ante,  the  court  affirmed  an  order  of  the  general 
term  reversing  an  order  of  the  special  term  which  set  aside  a  satisfaction 
of  a  judgment  to  allow  the  attorney  to  enforce  the  judgment  for  his  costs 
and  counsel  fees. 

In  this  case  plaintifiTs  attorney  made  an  agreement  with  his  client  that 
lie  should  receive,  in  addition  to  the  taxable  costs,  as  counsel  fee,  twenty- 
five  percent,  of  the  amount  of  any  recovery  in  the  action.  The  recovery 
-was  upwards  of  $1,G00.  Pending  an  api)eal  from  the  judgment,  the  de- 
fendant settle<l  with  the  plaintiff,  satisfied  the  judgment,  procived  a  sat- 
isfaction thereof  and  caused  the  judgment  to  be  satisfied  of  record.  There 
-was  no  collusion  between  the  parties  to  cheat  the  attorney  out  of  his  com- 
pensation. The  attorney  made  a  motion  to  have  the  satisfaction  of  th® 
judgment  cancelled  so  that  he  could  enforce  the  judgment  for  liis  costs 
and  counsel  fees.  The  motion  was  granted  at  special  term,  but  the  order 
upon  defendant's  appeal  was  reversed  by  the  general  term,  and  the  plaint- 
iff then  appealed  to  the  court  of  appeals.  And  it  was  held  that  the  attor- 
ney had  a  lien  for  the  amount  of  his  costs  and  agreed  compensation  upon 
the  judgment,  and  to  that  extent  may  be  regarded  as  an  equitable  assignee 
of  the  judgment.    Marshall  v.  Meech,  a7ite.. 

In  Roberts  c.  Doty,  31  Hun,  128,  an  action  was  brought  for  the  recovery 
of  money  for  services.  After  issue  joined,  the  defendant  settled  with  the 
plaintiff  and  paid  her  in  full,  and  moved  for  an  order  discontinuing  the 
action  and  striking  the  same  from  the  calendar.  The  motion  was  granted, 
and  the  plaintiff's  attorney  appealed,  in  his  own  interest,  from  the  order. 
The  court  said  that  it  had  not  yet  been  decided  that  the  parties  to  an  action 
cannot  settle  the  same  without  consent  or  intervention  of  their  attorneys, 
and  certainly  no  principle  of  justice  or  public  policy  can  be  violated  by  per- 
mitting such  settlement.  If  the  attorneys  have  a  lien  on  the  cause  of  action 
or  counterclaim,  they  may  pursue  it  in  a  proper  way;  but  it  would  be  an 
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extraordinary  exertion  of  authority  for  a  court  to  refuse  permission  to 
parties  to  settle  and  discontinue  actions  and  escape  litigation,  merely 
because  their  attorneys  raised  objections  to  such  settlement.  The  courts 
have  permitted  attorneys  to  proceed  and  try  the  cause  for  the  purpose  of 
collecting  their  fees,  where  their  clients  have  made  collusive  settlements  to 
cheat  them,  but  have  not  done  so  where  there  was  no  fraud  or  collusion 
in  the  settlement. 

The  lien  of  the  attorney,  imder  §  66  of  the  Code,  attaches  to  the  cause  of 
action ;  but,  if  it  is  made  to  appear  upon  the  trial  that  the  plaintiff  had  no 
cause  of  action  at  the  time  he  commenced  his  suit,  there  is  nothing  to  which 
the  lien  can  attach.     Kipp  v.  Rapp,  7  N.  Y.  C.  P.  38."). 

Where  the  judgment  is  for  costs  only,  the  attorney  is  to  be  regarded  as 
the  equitable  assignee  thereof,  and  the  record  is  in  itself  legal  notice  of  the 
lien,  which  cannot  be  discharged  by  payment  to  any  one  but  the  attorney. 
Id.  Marshall  c.  Meech,  ante  ;  Martin  r.  Hawks,  ante;  Wilkins  r.  Batter- 
man,  4  Barb.  47.  The  attorney  becomes,  by  force  of  law,  the  owner  of 
the  judgment,  and  entitled  not  only  to  enforce  it,  but  every  security  given 
to  insure  its  payment.  Since  such  is  the  legal  effect  of  the  judgment,  the 
plaintiff's  attorney  should  bring,  in  his  own  name  as  equitable  owner  of  the 
judgment,  the  action  to  enforce  the  lien.    Kipp  v.  Rapp,  ante. 

In  this  case,  the  plaintiff  commenced  an  action  against  one  McLean  and 
obtained  a  judgment  which  was  affirmed  by  the  general  term  of  the  K.  Y. 
City  Ct.,  by  the  common  pleas,  and  by  the  court  of  appeals.  Prior  to  either 
appeal,  the  right  of  action  was  transferred  by  assignment  to  one  Parker, 
but  the  action  was  continued  in  the  name  of  the  original  plaintiff  until  its 
conclusion.  The  judgment  in  the  court  of  appeals  was  entered  for  $127.14, 
cost  of  affirmance.  The  present  action  was  brought  to  recover  the  amount 
of  this  judgment  from  the  sureties  on  the  imdertaking  on  appeal  to  the 
court  of  appeals.  The  sureties  pleaded  by  way  of  defense  a  release  from 
Parker  to  them  prior  to  the  commencement  of  the  present  action.  And  it 
was  held  that  the  plaintiff's  attorney  misconceived  the  practice.  If  the 
transfer  or  release  had  been  given  after  the  commencement  of  tlie  present 
«uit,  the  original  plaintiff  would  have  had  a  good  cause  of  action  at  the 
time  the  suit  was  brought,  and  the  attorney's  lien  upon  the  cause  of  action 
would  have  been  protected  from  any  subsequent  action  of  the  parties  in 
fraud  of  it.  For  the  purpose  of  protecting  such  liens,  an  order  permitting 
the  attorney  to  prosecute  the  action  for  its  enforcement  would  have  been 
proi)er;  and,  upon  establishing  a  cause  of  action  at  the  time  the  suit  was 
brought,  the  judgment  recovered  might  have  been  enforced  to  the  extent 
of  the  lien  established.  But  the  trouble  in  the  case  of  Kipp  n.  Rapp,  ante, 
was  that  the  plaintiff  had  no  cause  of  action  whatever  when  the  suit  was 
brought,  and  consequently  there  is  nothing  to  which  the  Hen  of  the  attorney 
could  attach,  except  perhaps  the  papers  in  the  case,  which  the  attorney 
was  authorized  to  retain  until  his  claim  was  satisfied.  But  the  attorney 
in  this  case  did  not  need  any  equitable  aid  in  asserting  his  lien; he  did  not 
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require  the  use  of  his  client^s  name  as  a  party  plaintiff;  he  was  the  equitable- 
owner  of  the  judgment  and  the  real  party  in  interest  at  the  time  the  action 
was  commenced,  and  it  should  have  been  prosecuted  in  his  name  as  plaint- 
iff, in  such  an  action ;  tlie  transfer  by  his  client  might  tiave  been  held  inop- 
erative, as  they  could  not  defeat  a  recovery  by  the  attorney.  Kipp  v.  Happ,. 
ante. 

The  cases  of  Martin  r.  Hawks,  ante,  and  Wilkins  o.  Batterman.  anie^ 
held  that  an  attorney,  as  equitable  assignee,  may  maintain  an  action  in  the 
name  of  his  client  for  the  enforcement  of  the  attorney's  lien.  But  these 
decisions  were  made  before  the  (;ode  and  at  a  time  when  choses  in  action 
were  not  assignable  at  law,  so  as  to  entitle  the  assignee  to  sue  in  his  own 
name,  and  when  he  was  on  that  account  permitted  to  sue  in  the  name  of^ 
the  assignor. 

In  Shackleton  9.  Hart,  20  How.  39,  the  action  was  brought  in  the  client* » 
name  to  enforce  the  attorney's  lien;  but  it  was  commenced  ** avowedly  to- 
collect  for  the  attorney's  own  benefit." 

In  Pickard  0  Yeucer,  ante;  10  Abb.  N.  C.  393,  the  settlements,  designed 
to  defeat  the  attorney's  lien,  were  made  after  suit  brought,  and  the  attorney- 
was  allowed  to  continue  the  action  for  the  enforcement  of  the  lien. 

An  attorney  has  a  lien,  not  only  upon  the  judgment,  but  also  upon  all 
the  incidents  of  the  judgment  and  securities  for  its  payment,  and  may 
commence  and  maintain  an  action  in  the  name  of  his  client  for  the  purpose 
of  enforcing  any  lien  he  may  have  for  costs.     Kipp  0.  Rapp,  ante. 

Previous  to  the  amendment  of  1879,  the  practice  was  well  settled  that  the 
plaintiff  was  concluded  by  the  settlement  and  release  of  the  judgment; 
and,  if  the  attorney  desired  to  proceed,  he  should  move  to  vacate  the  settle- 
ment, obtain  leave  to  prosecute  the  action  to  enforce  the  lien,  or  prosecute 
a  direct  proceeding  in  his  own  name  for  that  purpose.  Stahl  0.  Wadsworth, 
ante;  Marshall  r.  Meech,  ante;  Rooney  v.  Second  Ave.  R.  Co.,  ante;  Cough- 
lln  c.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  ante;  Pickanl  c.  Yencer,  21  Hun,  403* 
Since  the  amendment,  there  are  authorities  on  each  side  of  this  question. 

In  Dimick  v.  Cooley,  ante,  the  court  said  that,  where  the  order  is  made 
in  the  name  of  the  plaintiff,  he  has  no  right  to  proceed  after  his  consent  to- 
a  discontinuance.  After  such  settlement,  the  action  cannot  proceed  for 
any  other  purpose  than  to  allow  the  plaintiff's  attorney  to  secure  and 
collect  his  costs.  But  without'  such  permission  from  the  courts,  he  was 
not  at  liberty  to  move  in  the  action  for  any  purpose.  In  this  case,  after 
the  settlement  was  had,  the  attorney  attempted,  at  special  term,  to  obtain 
juigment  in  the  actions,  and  the  court  not  only  denied  his  right  to  move 
therein,  but  for  his  presumption  directed  that  he  pay  personally  the  costs 
of  motion  in  this  action. 

In  Goddard  9.  Trenbath,  anU^  it  was  held  that  a  release  of  the  cause  of 
action  constituted  a  bar  to  the  further  prosecution  of  the  action  and  that 
the  attorney  must  first  obtain  leave  of  the  court  to  further  prosecute  the 
action  for  the  enforcement  of  his  lien. 
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In  Murray  v.  Jibson,  ante,  the  court  reTersed  an  order  setting  aside  a 
settlement  as  being  in  fraud  of  an  attorney's  lien,  and  held  that  the  plaint- 
iff could  not  be  relieved  from  his  executed  agreement  because  his  attorneys 
were  prejudiced;  and  that,  where  the  attorney  is  the  moving  party,  he 
should  be  the  actor. 

In  TuUis  V,  Bushnell,  ante^  it  was  held  that,  before  the  attorney  can 
prosecute  an  action  for  the  enforcement  of  his  lien,  after  settlement,  he 
should  obtain  leave  of  the  court  for  that  purpose. 

In  Smith  o.  Baiun,  ante,  it  was  held  that  the  settlement  is  conclusive 
upon  the  plaintifif,  and,  if  made  before  issue  joined,  the  attorney  should 
obtain  leave  of  the  court  to  proceed. 

In  Coster  o.  Greenpoint  Ferry  Co.,  ante,  it  was  held  that,  to  obtain 
leave  of  the  court  to  proceed,  was  the  better  practice.  And  in  La  Blanche 
T.  Kirkpatrick,  8  N.  T.  C.  P.  256,  the  court  held  that  the  attorney  should 
proceed  to  enforce  the  lien  in  his  own  name,  and  not  in  the  name  of  the 
plaintiff. 

But  in  Forstman  v,  Shulting,  ante,  a  contrary  doctrine  to  the  above  is 
found.  The  court  held  that  it  was  not  necessary  for  the  attorney  to  first 
obtain  leave  of  the  court  to  prosecute  an  action,  refused  to  follow  Goddard 
V.  Trenbath,  ante,  and  held  the  latter  case  to  be  directly  in  conflict  with 
the  cases  of  Wilber  v.  Baker,  ante,  and  Pickard  v.  Yencer,  ante. 

In  Albert  Palmer  Co.  v.  Van  Orden,  4  N.  Y.  C.  P.  44,  it  was  held  that 
the  attorney's  lien  was  upon  the  actual  cause  of  action,  and  not  upon  the 
alleged  cause  of  action;  that  neither  the  complaint  nor  the  defendant's  de- 
fault in  answering  prove  that  the  amount  claimed  was  owing  in  view  of 
the  settlement;  that  the  plaintiff's  attorney  must  show  that  the  amount 
olaimed  was  due,  and  that  this  could  not  be  done  by  proceeding  with  the 
action  at  the  exxiense  of  both  parties. 

An  attorney  may  enter  judgment,  in  case  of  default,  and  enforce  it  to 
the  extent  of  his  lien  for  costs,  although  the  parties  had  made  a  previous 
settlement  without  his  knowledge.  GalUson  &  Hobron  Co.  v.  Rawak,  N. 
Y.  City  Ct.  1889;  Wood  v.  Trustees,  7  Abb.  210,  note;  Owen  r.  Mason,  18 
How.  156;  Rice  v.  Childs,  28  Hun,  803;  Reimer  v.  Doerge,  61  How.  142; 
Ckxidard  v.  Trenbath,  ante  ;  Deitz  v.  McCallum,  44  How.  403. 

Where  the  parties  settle  the  case  and  satisfy  the  judgment  without 
participation  of  the  plaintiff's  attorney,  or  of  defendant's  attorney  on  a 
counterclaim,  it  is  without  effect  as  to  him,  and  he  becomes  entitled  to 
apply  for  an  order  setting  aside  the  satisfaction  and  directing  a  reference  to 
ascertain  the  amount  of  his  Hen,  if  undetermined,  and  also  allowing  execu- 
tion to  issue  on  the  judgment  to  the  extent  of  the  attorney's  entire  claim. 
Lewis  D.  Day,  ante  ;  Marshall  v,  Meech,  ante. 

The  attorney  has  the  control  of  all  the  proceedings  in  the  cause,  until 
the  perfecting  of  judgment.  And  being  now  himself  legally  .interested  by 
statute  in  such  judgment  when  perfected,  his  control  continues  the  same 
over  such  judgment,  as  far  as  is  requisite  to  produce  the  amount  of  his  lien 
out  of  the  judgment  by  his  instituting,  pro  tanto,  the  usual  collection  pro- 
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require  the  use  of  his  client*  s  name  as  a  party  plaintiff;  he  was  the  equitable 
owner  of  the  judgment  and  the  real  party  in  interest  at  the  time  the  action 
was  commenced,  and  it  should  have  been  prosecuted  in  his  name  as  plaint- 
iff, in  such  an  action;  the  transfei*s  by  his  client  might  have  been  held  inop- 
erative, as  they  could  not  defeat  a  recovery  by  the  attorney.  Kipp  o.  Kapp,. 
ante. 

The  cases  of  Martin  v.  Hawks,  ante,  and  Wilkinso.  Batterman.  ante^ 
held  that  an  attorney,  as  equitable  assignee,  may  maintain  an  action  in  the 
name  of  his  client  for  the  enforcement  of  the  attorney's  lien.  But  these 
decisions  were  made  before  the  (Jode  and  at  a  time  when  choses  in  action 
were  not  assignable  at  law,  so  as  to  entitle  the  assignee  to  sue  in  his  own 
name,  and  when  he  was  on  that  account  permitted  to  sue  in  the  name  of,, 
the  assignor. 

In  Shackleton  o.  Hart,  20  How.  39,  the  action  was  brought  in  the  client* s- 
name  to  enforce  the  attorney's  lien;  but  it  was  commenced  ** avowedly  to 
collect  for  the  attorney's  own  benefit." 

In  Pickard  x>  Yencer,  ante;  10  Abb.  N.  C.  303,  the  settlements,  designed 
to  defeat  the  attorney's  lien,  were  made  after  suit  brought,  and  the  attorney 
was  allowed  to  continue  the  action  for  the  enforcement  of  the  lien. 

An  attorney  has  a  lien,  not  only  upon  the  judgment,  but  also  upon  all 
the  incidents  of  the  judgment  and  securities  for  its  payment,  and  may 
commence  and  maintain  an  action  in  the  name  of  his  client  for  the  purpose 
of  enforcing  any  lien  he  may  have  for  costs.     Kipp  o.  Rapp,  ante. 

Previous  to  the  amendment  of  1879,  the  practice  was  well  settled  that  the 
plaintiff  was  concluded  by  the  settlement  and  release  of  the  judgment; 
and,  if  the  attorney  desired  to  proceed,  he  should  move  to  vacate  the  settle- 
ment, obtain  leave  to  prosecute  the  action  to  enforce  the  lien,  or  prosecute 
a  direct  proceeding  in  his  own  name  for  that  purpose.  Staid  d.  Wadsworth, 
ante;  Marshall  r.  Meech,  ante;  Rooney  r.  Second  Ave.  R.  Co.,  ante;  Cough- 
lln  «.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  ante;  Pickard  v.  Yencer,  21  Hun,  403» 
Since  the  amendment,  there  are  authorities  on  each  side  of  this  question. 

In  Dimick  v.  Cooley,  ante,  the  court  said  that,  where  the  order  is  made 
in  the  name  of  the  plaintiff,  he  has  no  right  to  proceed  after  his  consent  to 
a  discontinuance.  After  such  settlement,  the  action  cannot  proceed  for 
any  other  purpose  than  to  allow  the  plaintiff's  attorney  to  secure  and 
collect  his  costs.  But  withou*^  such  permission  from  the  courts,  he  was 
not  at  liberty  to  move  in  the  action  for  any  purpose.  In  this  case,  after 
the  settlement  was  had,  the  attorney  attempted,  at  special  term,  to  obtain 
juigment  in  the  actions,  and  the  court  not  only  denied  his  right  to  move 
therein,  but  for  his  presumption  directed  that  he  pay  personally  the  costs 
of  motion  in  this  action. 

In  Goddard  x>.  Trenbath,  ante,  it  was  held  that  a  release  of  the  cause  of 
action  constituted  a  bar  to  the  further  prosecution  of  the  action  and  that 
the  attorney  must  first  obtain  leave  of  the  court  to  further  prosecute  the 
action  for  the  enforcement  of  his  lien. 
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In  Murray  v.  Jibson,  ante^  the  court  reversed  an  order  setting  aside  a 
settlement  as  being  in  fraud  of  an  attorney's  lien,  and  held  that  the  plaint- 
iff could  not  be  relieved  from  his  executed  agreement  because  his  attorneys 
were  prejudiced;  and  that,  where  the  attorney  is  the  moving  party,  he 
should  be  the  actor. 

In  Tullis  0.  Bushnell,  ante^  it  was  held  that,  before  the  attorney  can 
prosecute  an  action  for  the  enforcement  of  his  lien,  after  settlement,  he 
should  obtain  leave  of  the  court  ifor  that  purpose. 

In  Smith  v.  Baum,  ante,  it  was  held  that  the  settlement  is  conclusive 
upon  the  plaintiff,  and,  if  made  before  issue  joined,  the  attorney  should 
obtain  leave  of  the  court  to  proceed. 

In  Coster  0.  Greenpoint  Ferry  Co.,  ante^  it  was  held  that,  to  obtain 
leave  of  the  court  to  proceed,  was  the  better  practice.  And  in  La  Blanche 
T.  Kirkpatrick,  8  N.  T.  C.  P.  256,  the  court  held  that  the  attorney  should 
proceed  to  enforce  the  lien  in  his  own  name,  and  not  in  the  name  of  the 
plaintifif. 

But  in  Forstman  v.  Shulting,  ante^  a  contrary  doctrine  to  the  above  is 
found.  The  court  held  that  it  was  not  necessary  for  the  attorney  to  first 
obtain  leave  of  the  court  to  prosecute  an  action,  refused  to  folio vr  Goddard 
T.  Trenbath,  ante,  and  held  the  latter  case  to  be  directly  in  conflict  with 
the  cases  of  Wilber  v.  Baker,  ante,  and  Pickard  v.  Yencer,  ante. 

In  Albert  Palmer  Co.  c.  Van  Orden,  4  N.  Y.  C.  P.  44,  it  was  held  that 
the  attorney's  lien  was  upon  the  actual  cause  of  action,  and  not  upon  the 
alleged  cause  of  action;  that  neither  the  complaint  nor  the  defendant's  de- 
fault in  answering  prove  that  the  amount  claimed  was  owing  in  view  of 
the  settlement;  that  the  plaintiffs  attorney  must  show  that  the  amount 
claimed  was  due,  and  that  this  could  not  be  done  by  proceeding  with  the 
action  at  the  expense  of  both  parties. 

An  attorney  may  enter  judgment,  in  case  of  default,  and  enforce  it  to 
the  extent  of  his  lien  for  costs,  although  the  parties  had  made  a  previous 
settlement  without  his  knowledge.  Gallison  <&  Hobron  Co.  v.  Rawak,  N. 
Y.  City  Ct.  1889;  Wood  r.  Trustees,  7  Abb.  210,  note;  Owen  v.  Mason,  18 
How.  156;  Rice  «.  Childs,  28  Hun,  SaS;  Reimer  v,  Doerge,  61  How.  142; 
Ooddard  v.  Trenbath,  ante ;  Deitz  v.  McCallum,  44  How.  493. 

Where  the  parties  settle  the  case  and  satisfy  the  judgment  without 
participation  of  the  plaintifiTs  attorney,  or  of  defendant's  attorney  on  a 
counterclaim,  it  is  without  effect  as  to  him,  and  he  becomes  entitled  to 
apply  for  an  order  setting  aside  the  satisfaction  and  directing  a  reference  to 
ascertain  the  amoimt  of  his  lien,  if  undetermined,  and  also  allowing  execu- 
tion to  issue  on  the  judgment  to  the  extent  of  the  attorney's  entire  claim. 
Lewis  ».  Day,  ante  ;  Marshall  r.  Meech,  ante. 

The  attorney  has  the  control  of  all  the  proceedings  In  the  cause,  until 
the  perfecting  of  judgment.  And  being  now  himself  legally  .interested  by 
statute  in  such  judgment  when  perfected,  his  control  continues  the  same 
over  such  judgment,  as  far  as  is  requisite  to  produce  the  amount  of  his  lien 
out  of  the  judgment  by  his  instituting,  pro  tanto,  the  usual  collection  pro- 
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ceedings  thereon,  viz.,  execution  and  supplementary  proceedings,  until  his 
rights  in  the  cause  of  action,  which  the  judgment  represents,  are  satisfied 
thereby,  or  by  direct  payment.    Shaunessy  t.  Trapliagen,  ante. 

Prior  to  the  adoption  of  §  06  of  the  Code,  an  attorney  had  a  lien  for  his 
costs  and  charges  upon  the  papers,  deeds  and  other  evidences  of  debt  in 
his  hands  belonging  to  his  client,  and  also  upon  any  money  which  he  may 
have  collected  at  his  client^s  request;  but  he  had  no  lien  or  interest  what- 
ever in  the  cause  of  action  by  reason  of  his  employment  to  prosecute  the 
same.  Tullis  r.  Uushnell,  ante.  But  after  judgment  the  attorney  had  a 
lien  thereon  to  the  extent  of  his  costs,  and  for  such  further  sum  as  the 
client  had  promised  to  pay  him  out  of  the  judgment  as  compensation  for 
his  services.  Id. ;  Wright  o.  Wright,  ante ;  Coughlin  v,  N.  T.  C.  <&  H.  R. 
R.  U.  Co.,  ante. 

Before  judgment  the  parties  had  a  right  to  settle  the  action  on  such 
terms  as  they  might  agree  upon  without  consulting  with  the  attorney  to 
the  record,  provided  they  acted  in  good  faith  and  had  no  intention  to  cheat 
or  defraud  the  latter  out  of  his  costs;  but,  if  the  settlement  was  entered 
into  with  such  view,  the  court,  upon  the  application  of  the  attorney,  would 
interfere  and  make  inquiry  into  the  circumstances  of  the  settlement;  and, 
if  found  to  be  fraudulent,  it  would  set  the  same  aside  so  far  as  to  allow 
the  suit  to  proceed  for  the  purpose  of  collecting  the  attomey^s  costs.  Tullis 
V.  Bushnell,  ante ;  Talcott  v,  Bronson,  4  Paige,  501. 

§  60  of  the  present  Code  has  extended  the  attorney's  lien  to  the  client's 
cause  of  action.  This  lien  attaches  to  the  verdict,  report,  decision  or 
judgment  in  his  client^  s  favor,  and  to  the  proceeds  thereof.  But  where 
there  has  been  no  verdict,  report,  decision  or  judgment  in  favor  of  his 
client  at  the  same  time  of  the  settlement,  the  lien  is  still  confined  to  the 
original  cause  of  action  which  has  been  placed  in  his  hands  for  collection. 
He  must  take  precisely  the  same  steps  to  establish  his  lien  by  a  continuance 
of  the  action,  notwithstanding  the  settlement,  under  §  66  of  the  Code,  as 
was  decided  to  be  the  practice,  prior  to  the  adoption  of  this  section.  In 
respect  to  an  attorney^  s  lien  for  costs — namely,  that,  if  the  settlement  is 
in  fraud  of  his  lien  the  court  will  grant  relief  to  him  to  prosecute  the 
action  for  the  purpose  of  examining  his  rights  to  a  recovery  as  against  the 
defendant  in  the  action,  and  for  the  purpose  of  establishing  his  lien  upon 
the  subject  matter  of  the  action.  Id.  The  only  difference  which  §  Old  has 
nuule  in  the  position  of  the  attorney,  is  that  he  is  not,  under  this  section, 
required  to  show  that  the  settlement  was  a  fraud  upon  him,  as  he  was 
prior  to  the  adoption  of  this  section  required  to  do,  but  that  the  leave  to 
prosecute  the  action  should  be  granted,  if  the  settlement  inequitably 
affected  his  lien  upon  the  cause  of  action.  This  seems  to  have  been  the 
rule  which  was  recognized  in  the  cases  of  Groddard  v.  Trenbath,  ante  ; 
Wilber  v.  Baker,  ante  ;  Jenkins  v.  Adams,  22  Id.  600;  and  Dimick  v. 
Cooley,  ante. 

Under  §  66  of  the  Code,  an  attorney  has  a  lien  upon  his  client's  cause 
of  action  which  continues  until  a  judgment  is    rendered  in  the  action, 
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which  is  finals  either  for  the  want  of  power  to  appeal,  or  for  failure  to 
appeal  in  time,  by  which  judgment  it  is  determined  that  there  was  no 
cause  of  action,  and  therefore  nothing  to  support  a  lien.  Adsit «.  Hall,  3 
How.  N.  S.  :573;  CoughUn  r.  N.  Y.  C.  <Ss.  H.  R.  R.  R.  Co.,  ante.  And 
where  the  defendant  recovered  judgment,  and  the  plaintiff  did  not  wish  to 
prosecute  an  appeal,  but  her  attorneys  desired  to  do  so  in  order  to  obtain 
compensation  for  their  services,  as  nothing  had  been  paid  them  by  the 
plaintiff,  the  plaintiff  was  not  entitled  as  of  right  to  have  the  prosecution 
of  the  appeal  stayed,  but  her  application  therefore  should  not  be  granted 
without  protecting  the  rights  of  her  attorneys  and  their  lien  upon  the 

cause  of  action. 

Where  the  decree  in  an  action  to  set  aside  a  conveyance  as  fraudulent 
directed  a  sale  of  the  lands  affected  thereby,  under  execution  to  be  issued 
to  the  sheriff  upon  the  judgment  thereby  declared  to  be  a  lien  upon  the 
lands,  an  execution,  issued  as  directed  by  the  decree  by  the  assignee  of  the 
plaintiff*s  interest  in  the  judgment,  will  not  be  set  aside  upon  the  applica- 
tion of  plaintiff's  attorney  upon  the  ground  of  a  lien  for  his  compensation 
for  services  in  the  action;  but  the  sheriff  will  be  stayed  from  paying  the 
proceeds  of  the  sale  under  the  execution  to  the  plaintiff  or  to  its  assignee, 
until  the  amount  of  the  attorney's  compensation  can  be  ascertained. 
Loaners'  Bank  o.  Nostrand,  53  Super.  525. 

In  Tompkins  v.  Manner,  50  Super.  611,  an  order  yacating  a  satisfac- 
tion of  a  judgment  recovered  by  defendant  for  costs,  and  granting  leave  to 
defendant's  attorney,  who  had  never  received  anything  on  the  judgment 
and  knew  nothing  of,  and  never  consented  to,  an  assignment  and  satisfac- 
tion thereof,  to  issue  execution  thereon,  was  affirmed,  though  notice  of 
the  motion  had  not  been  given  to  the  assignee  of  the  judgment. 

There  is  no  question  that  an  attorney  has  an  equitable  lien  for  his  ser- 
vices and  disbursements  upon  the  cause  of  action  and  judgment  of  his 
client,  and  that  the  courts  will,  in  a  proper  case,  enforce  such  lien,  espe- 
cially where  notice  thereof  has  been  given  to  the  judgment  debtor  before 
settlement.  Foreman  o.  Edwards,  14  VV.  Dig.  408;  14  Abb.  229;  Cough- 
iin  0.  N.  Y.  &  H.  R.  R.  R.  Co.,  ante.  The  special  term  has  jurisdiction, 
and  it  is  its  duty  to  enforce  such  lien.    Id. 

Attorneys  have  two  kinds  of  lien  peculiar  to  them  in  their  relations  with 
their  clients.  Goodrich  v.  McDonald,  ante.  One  is  a  lien  which  an  attor- 
ney has  upon  all  the  papers  of  his  client  in  his  possession,  by  virtue  of 
which  he  may  retain  all  such  papers  until  his  claim  for  services  has  been 
discharged.  This  in  the  books  is  called  a  retaining  lien.  An  attorney  has 
also  a  lien  upon  the  fund,  or  judgment  which  he  has  recovered  for  his 
compensation  as  attorney  in  recovering  the  fund  or  judgment.  This  is 
denominated  a  charging  lien.    Id. ;  Matter  of  Wilson,  ante. 

The  practice  of  enforcing  the  latter  kind  of  lien  is  not  very  ancient.  The 
doctrine  of  an  attorney's  lien  on  a  judgment  was  first  established  in  the 
case  of  Welsh  v.  Hale,  1  Doug.  238.    In  this  case,  the  oourt  said  that  aa 
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attorney  has  a  lien  on  the  money  recovered  by  his  client  for  his  bill  of 
costs;  if  the  money  came  to  his  hand  he  might  retain  to  the  amount  of  his 
bill;  he  might  stop  it  in  transitu  if  he  could  lay  hold  of  it;  if  he  applied  to 
the  court,  it  would  prevent  its  being  paid  over  till  his  demands  were  satis- 
fied. The  courts  went  further  and  held  that,  if  the  attorney  gave  notice  to 
the  adverse  party  not  to  pay  till  his  bill  was  discharged,  a  payment  by  him 
after  such  notice  would  be  in  his  own  wrong,  and  like  paying,  after  notice, 
a  debt  which  had  been  assigned.  In  Wilkens  p.  Carmichael,  1  Doug.  104, 
the  court  held  that  an  attorney's  lien  was  established  on  general  principles 
of  justice,  and  that  courts,  both  of  law  and  equity,  had  carried  it  so  far 
that  an  attorney  or  solicitor  might  obtain  an  order  to  stop  his  client  from 
receiving  money  recovered  in  the  suit  in  which  he  had  been  employed  for 
him  until  his  bill  was  paid. 

The  lien,  as  thus  established,  was  not  strictly  like  any  other  lien  known 
to  the  law,  because  it  might  exist  although  the  attorney  had  not  and  could 
not,  in  any  proper  sense,  have  possession  of  the  judgment  recovered.  It 
was  a  peculiar  lien,  to  be  enforced  by  peculiar  methods.  It  was  a  device 
invented  by  the  courts  for  the  protection  of  attorneys  against  the  knavery 
of  their  clients,  by  disabling  the  latter  from  receiving  the  fruits  of  re- 
coveries without  paying  for  the  valuable  services  by  which  the  recoveries 
were  obtained. 

The  lien  was  never  enforced  like  other  liens.  If  the  fund  recovered  was 
in  possession,  or  under  the  controL  of  the  court,  it  would  not  allow  the 
client  to  obtain  it  until  he  had  paid  his  attorney,  and  in  administering  the 
fund  it  would  see  that  the  attorney  was  protected.  If  the  thing  recovered 
was  in  a  judgment,  and  notice  of  the  attorney's  claim  had  been  given,  the 
court  would  not  allow  the  judgment  to  be  paid  to  the  prejudice  of  the 
attorney.  If  paid  after  such  notice  in  disregard  of  his  rights,  the  court 
would,  upon  motion,  set  aside  the  discharge  of  the  judgment,  and  allow 
the  attorney  to  enforce  the  judgment  by  its  process  so  far  as  was  needful 
for  his  protection.  But  no  case  can  be  foimd  where  an  attorney  has  been 
permitted  to  enforce  his  lien  upon  a  judgment  for  his  services  by  an  equi- 
table action,  or  where  he  has  been  permitted  to  follow  the  proceeds  of  a 
judgment  after  payment  of  them  to  his  client.  His  lien  is  upon  the  judg- 
ment, and  the  court  will  enforce  it  through  the  control  it  has  of  the  judg- 
ment and  its  own  records,  and  by  means  of  its  own  process,  which  may  be 
employed  to  enforce  the  judgment.  But  after  the  money  recovered  has 
been  paid  to  his  client,  he  has  no  lien  upon  such  money,  and  much  less  a 
lien  upon  property  purchased  with  that  money  and  transferred  to  another 
person.  After  such  payment,  unless  he  has  protected  his  lien  by  notice  to 
the  judgment-debtor,  the  lien  is  forever  gone,  and  he  must  look  to  his 
client  alone  for  his  compensation.    Goodrich  v.  McDonald,  ante. 

In  Barden  v.  Ward,  42  N.  J.  L.  518,  it  was  held  that  the  right  of  lien  for 
an  attorney's  costs  existed  only  where  he  had  received  money  upon  the 
judgment  in  the  cause,  or  had  arrested  it  in  transitu,  or  where  the  defend- 
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•juit  had  paid  the  judgment  after  receiving  notice  of  the  attorney*  s  claim. 

In  Ck>wen  v.  Boon,  48  Iowa,  350,  it  was  held  that  an  attorney's  lien  upon 
-a  judgment  was  waived  by  his  procuring  a  transfer  to  his  client  of  land 
attached  in  the  suit  in  satisfaction  of  the  judgment.  In  this  case,  the 
^ient  who  received  the  transfer  of  the  land,  conveyed  it  to  a  third  person, 
•and  took  back  a  mortgage  for  the  purchase  money.  She  then  assigned  the 
mortgage;  and  the  attorney,  who  was  a  defendant  in  a  suit  to  foreclose  it, 
asserted  his  lien.  And  It  was  held  that  his  lien  was  upon  the  judgment, 
and  did  not  follow  the  land  when  the  title  was  perfected  in  the  client. 

In  Whittle  v,  Newman,  44  Ga.  877,  it  was  held  that,  after  the  litigation 
was  ended,  and  the  client  had  possessed  himself  of  the  entire  fund  re- 
-covered, the  court  had  no  power  to  give  relief  to  the  attorney. 

In  Horton  v.  Champlain,  12  R.  I.  450,  it  was  held  that  an  attorney's  lien 
originates  in  the  control  which  the  attorney  has  in  his  retainer  over  the 
Judgment,  and  the  process  for  its  enforcement,  thus  enabling  him  to  collect 
the  judgment  and  reimburse  himself  out  of  the  proceeds.  These  authori- 
ties are  all  in  harmony  with  the  cases  of  St.  John  9.  Diefendorf,  ante; 
Harshall  v.  Meech,  ante ;  Matter  of  Knapp,  ante.  From  them  it  appears 
to  be  clear  that,  when  by  acquiescence  of  the  attorney  the  money  recovered 
has  been  paid  to  his  client,  or  his  client  has  received  property  in  satisfac- 
tion of  the  judgment,  he  cannot  enforce  his  lien  against  such  money  or 
property,  but  must  look  to  his  client  alone  for  his  compensation.  In 
'Goodrich  v.  McDonald,  ante^  it  was  held  that,  when  the  money  was,  with 
the  attorney's  consent,  paid  to  his  client,  without  any  agreement  that  the 
lien  should  be  transferred  to  the  fund  thus  paid,  or  should  follow  it  any 
further,  the  lien  was  lost,  and  his  only  remedy  then  was  against  her. 
Before  the  judgment  was  paid,  the  court,  upon  his  application,  would  have 
protected  his  lien  by  compelling  payment  to  him  or  authorizing  him  to 
enforce  the  judgment  for  his  own  benefit,  so  far  as  it  was  necessary  to 
secure  his  compensation.  If  the  defendants  had  paid  the  judgment  with- 
out notice  of  the  attorney's  lien,  they  would  have  been  protected,  and  the 
attorney  could  not  have  enforced  his  lien  upon  the  moneys  paid.  But  if 
they  had  paid  after  receiving  notice  of  the  lien,  or  in  fraud  of  the  rights  of 
the  attorney,  the  court  would  have  cancelled  any  satisfaction  of  the  judg- 
ment, and  allowed  him  to  enforce  it  for  his  own  benefit. 

In  The  Gallison  &  Habson  Co.  v.  Rawak,  N.  Y.  City  Ct.,  Feb.  8,  1889, 
a  suit  was  commenced  in  which  the  defendant  made  no  appearance.  But 
he  afterwards  paid  the  full  amount  claimed  without  the  knowledge  of  the 
plaintiff's  attorney.  And  it  was  held  that  the  attorney  could  enter  judg- 
ment by  default  for  the  full  amount,  with  costs,  and  force  it  to  the  extent 
of  the  costs;  see  Wood  n.  Trustees,  etc.,  7  Abb  210,  note;  Owen  c.  Mason, 
<inte  ;  that,  if  the  defendant  had  appeared  and  pleaded  the  payment,  and 
plaintiff  had  proceeded  to  trial  on  the  issue,  the  plea  would  have  defeated 
the  action;  see  Rice  n,  Childs,  ante;  Reimer  r.  Doerge,  ante;  but  that, 
upon  receiving  such  a  plea,  the  plaintiff's  attorney  could  have  obviated  its 
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efifect  and  protected  hia  lien,  for  the  costs  under  §  66  of  the  Code,  by  obtain- 
ing an  order  permitting  him  to  prosecute  the  action  for  the  enforcement  of 
the  said  lien,  Goddard  o.  Trenbath,  aute,  which  Is  in  no  way  affected  hj 
the  settlement  made  by  the  parties. 

All  the  plaintiffs  attorney  will  have  to  prove  in  such  case,  is  a- 
cause  of  action  in  Ills  client  at  the  time  the  action  was  commenced.  His 
lien  attached  to  that,  and  was  not  impaired  by  what  the  parties  themselves 
did  afterward.  As  the  judgment  was  taken  by  default,  it  will  not  be 
opened  except  on  payment  of  all  costs  to  the  date  of  the  application,  Diets 
V,  McCallum,  ante,  on  payment  of  which,  the  plainitiff  will  be  permitted 
to  discontinue,  without  costs. 

Tliese  various  provisions  of  the  practice  work  harmoniously  together  in 
aid  of  the  general  policy  of  the  law  to  protect  an  attorney  in  his  lawful 
costs,  whenever  he  invokes  its  protection  against  acts  of  his  client  operat- 
ing or  tending  to  operate  to  his  prejudice. 

In  Mlnto  V.  Baur,  ante,  17  X.  Y.  C.  P.  314,  a  firm  commenced  an  action 
to  foreclose  a  mechanic's  lien  in  which  both  the  lessor  and  lessees  were 
made  parties.  By  an  agreement  the  judgment  was  authorized,  but  was 
not  to  be  entered  for  one  week.  During  the  week  a  member  of  the  firm 
settled  the  case  with  the  lessees  by  accepting  payment  of  a  certain  sum^ 
and  giving  a  satisfaction  of  the  lien,  with  a  consent  of  discontinuance. 
This  was  done  witliout  the  knowledge  or  consent  of  plaintiffs  attorney. 
It  was  held  that  the  settlement  was  in  fraud  of  the  attorney's  rights. 
He  had  a  lien,  under  §  G6  of  the  Code,  for  his  costs.  Independent  of  tliat 
section,  the  parties  cannot  collude  together  to  cheat  him  out  of  his  costs. 
It  is  i^roper  to  permit  the  attorney  to  go  on  with  the  suit  for  the  purpose 
of  collecting  these  costs,  and,  in  aid  of  that  proceeding,  to  vacate  the  satis- 
faction-piece; Forstman  r.  Schulting,  ante;  Wilber  c.  Baker,  ante; 
Pickard  r.  Yenccr,  ante ;  especially  where  judgment  has  actually  been 
ordered  before  the  settlement,  and  nothing  remains  to  be  done  save  the 
formality  of  signing  the  findings  and  decree. 

If  the  plaintiffs  aitoniey,  for  the  preservation  of  his  lien,  desires  to  avoid 
the  defense  of  settlement,  he  should,  immediately  after  the  plea  of  settle- 
ment is  interposed,  apply  for  leave  to  prosecute  the  action  for  his  own 
benefit,  and  at  his  own  risk  and  cost.  Oliwill  r.  Vendenhalven,  N.  Y. 
City  Ct.  Oct.  .'),  18S1);  Dimick  u.  Cooley,  cni^e ;  Quinlan  r.  Birge,  ante; 
Smith  v.  Baum,  ante;  TuUis  v.  Bushnell,  ante;  Murray  r«  Jibson,  ante  r 
Stall]  c.  Wadsworth,  ante. 

The  order  may  provide  for  a  supplemental  complaint,  giving  the  nature 
and  amount  of  the  lien  claimed;  and  the  defendant,  by  his  plea,  may 
create  an  intelligent  issue  for  the  trial  judge  to  determine,  with  or  with- 
out the  aid  of  a  jury,  as  the  parties  may  agree.  But  where  no  such  appli- 
cation is  made,  nor  leave  obtained  to  prosecute  in  aid  of  the  lien,  nor  any 
issue  is  created  in  respect  thereto,  the  trial  judge  has  no  right  to  enter  upoa 
the  trial  of  any  such  claim. 
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And  the  attorney  is  entitled  to  proceed  to  enforce  bis  lien  by  execution 
and  obtain  satisfaction.  Matter  of  Wolf,  51  Hon,  407.  And  the  circum* 
stance  that  a  dispute  may  arise  concerning  the  amount  of  his  compensa- 
tion or  his  right  to  remuneration,  wUl  not  defeat  the  proceedings.  The 
court  is  empowered,  through  the  intervention  of  a  reference,  to  determine 
the  yalidity  of  his  claim  and  of  the  objections  which  may  be  made  against 
it  by  either  of  the  parties  to  the  judgment  or  others.  Commercial  Tel.  Co. 
V.  Smith,  ante.  In  this  case  it  was  held  that  the  fact  that  one  of  the 
defendants  has  appealed  from  the  judgment  and  given  security  on  the 
appeal  to  stay  execution,  will  not  prevent  the  attorney,  in  case  his  right  to 
enforce  the  lien  in  this  manner  is  established,  from  issuing  an  execution 
against  the  defendants  who  have  not  appealed.  The  stay  of  proceedings 
effected  by  the  appeal  and  undertaking  of  the  other  defendant  will  operate 
in  his  favor  alone,  and  not  in  favor  of  the  defendants  in  whose  favor  no 
appeal  has  been  taken. 

A  satisfaction  of  a  decree  for  alimony,  costs  and  counsel  fee  in  fraud  of 
the  lien  of  the  attorney  for  the  plaintiff  will  be  set  aside  for  the  purpose  of 
protecting  and  enforcing  such  lien,  even  though  the  plaintiff  Is  dead. 
Branth  v.  Branth,  57  Hun,  592.  Where  the  defendant  is  advised  of  the 
attorney's  lien  by  verbal  notice,  he  cannot  escape  the  evil  results  to  him  of 
the  settlement,  if  the  judgment  or  decree  is  maintained  upon  appeal.  An 
attorney's  lien  will  be  protected  against  any  attempt  to  destroy  it,  and  all 
ingenious  devices  by  act  or  thought  when  discovered  which  have  such  a 
tendency.    Id. 

In  such  a  case,  the  conduct  of  the  defendant  in  obtaining  the  satlsfaction* 
piece  has  the  effect  of  substituting  the  attorney  of  the  plaintiff  as  the 
plaintiff  in  the  action,  thus  to  enable  him  to  carry  on  the  case  by  appro- 
priate remedies  until  his  lien  is  paid  or  the  modes  of  procedure  for  collec* 
tion  exhausted.  Id.  The  case  of  Lachenmeyer  v.  Lachenmeyer,  65  How. 
422,  determines  this  right  even  after  the  death  of  the  plaintiff. 

But  the  alimony,  though  it  is  assigned  to  plaintiff's  attorney,  cannot  be 
secured  by  him  in  this  manner.  It  is  intended  for  the  support  of  the  party 
to  whom  it  is  given,  and  the  greater  the  necessity  for  such  an  allowance, 
the  greater  the  reasons  why  the  court  should  discountenance  its  appropri- 
ation for  any  other  purpose.  The  counsel  must  rely  upon  the  costs  and 
counsel  fee  awarded  for  his  compensation,  and  therefore  no  claim  to  the 
alimony,  or  any  part  of  it,  or  to  the  enforcement  of  it  by  any  process  issued 
or  otherwise,  can  inure  to  the  benefit  of  her  attorneys.    Id. 

In  Randall  v.  Van  Wagenen,  ante,  the  facts  are  as  follows  :  An  action 
brought  by  O'Neil  and  others  against  the  defendant  was  settled  and  dis- 
continued by  agreement  between  the  parties,  without  the  consent  of  the 
plaintiffs'  attorney.  The  attorney  subsequently  brought  the  present  action 
against  the  defendant  to  the  former  action,  alleging  the  existence  of  a 
cause  of  •  action  on  contract  in  favor  of  the  fonner  plaintiffs  against  the 
present  defendant,  the  bringing  of  an  action  thereon  by  him  as  attorney 
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fur  the  plaintiffs,  an  agreement  between  the  plaintiffs  in  a  former  action 
and  their  attorney  to  give  him  one-half  interest  in  the  claim  and  in  any  re- 
<K)yery  as  compensation  for  his  services,  and  an  agreement  that  the  attor- 
ney should  hol^  the  entire  claim  as  collateral  security  for  such  compensa- 
tion; that  the  parties  to  that  action,  fraudulently  and  collusively,  and  with- 
out the  knowledge  and  consent  of  the  attorney,  settled  and  discontinued 
the  action,  to  cheat  and  defraud  him  of  his  interest  and  rights  under  the 
agreement. 

And  it  was  held  that,  so  far  as  the  claim  of  the  plaintiff  is  founded  upon 
the  lien  which  the  law  gives  an  attorney  for  his  services,  there  is  no  foun- 
ilatiou  for  the  action.  By  the  common  law,  an  attorney  by  commencing  a 
suit  acquires  no  lien  on  the  cause  of  action.  The  lien  only  arises  after 
Judgment,  and  is  a  right  to  have  the  judgment  held  for  the  debt,  together 
with  any  security  for  the  Judgment,  such  as  bail,  until  the  lien  is  discharged, 
and  to  the  extent  of  the  lien,  payment  by  the  defendant  in  the  judgment, 
to  the  plaintiff  after  notice,  to  the  prejudice  of  the  attorney,  will  be  no  dis- 
charge. Id.;  Pulver  v.  Harris,  ante ;  Piatt  o.  Jerome,  19  How.  U.  S.  384; 
Martin  V.  Hawks,  ante;  People  ezrel.  Manning  v.  New  York  C.  P.  13 
Wend.  652. 

It  follows  from  the  principle  that  there  is  no  lien  until  judgment,  that  it 
IS  competent  for  the  parties,  acting  bona  fide,  to  settle  and  discontinue  a 
suit  before  judgment,  without  the  consent  of  the  attorney,  and  the  latter 
is  remitted  to  his  remedy  against  his  client  for  his  compensation.  Pulver 
V,  Harris,  ante. 

But  where  such  settlement  is  made  coUusively  for  the  purpose  of  defraud- 
ing the  attorney  out  of  his  costs,  courts  have  been  accustomed  to  intervene 
and  protect  the  attorney  by  permitting  him  to  proceed  with  the  suit,  and 
if  he  Is  able  to  establish  a  right  to  recover  on  the  cause  of  action  as  It 
originally  stood,  to  permit  such  recovery  to  the  extent  of  his  costs  in  the 
action.  Randall  t.  Van  Wagenen,  ante ;  Coughlin  v.  K.  Y.  C  &  H.  R. 
B.  R.  Co.,  ante.  And  the  court  will  set  aside  an  order  of  discontinuance 
If  it  stands  in  the  way.    Id. 

This  is  an  adequate  remedy  and  the  exclusive  remedy,  where  the  suit  has 
been  fraudulently  settled  by  the  parties  before  judgment,  to  cheat  the  at- 
torney out  of  his  costs.  An  equitable  action  to  enforce  the  inchoate  right 
of  an  attorney,  under  such  circumstances,  cannot  be  maintained.  Randall 
T.  Van  Wagenen,  ante  ;  Goodrich  v.  McDonald,  ante  ;  Tallcot  v.  Bronson, 
ante ;  Tullis  v.  Bushnell,  ante. 

An  action  by  an  attorney  alleging  that  his  client  had  coUusively  settled 
and  discontinued  a  suit  which  the  attorney  had  begun  for  him,  and  upon 
which  he  claimed  a  lien  by  agreement  with  his  client,  and  of  which  he  also 
claimed  an  aEsignment,  is  not  maintainable,  as  the  attorney  failed  to  show 
that  his  damages  flowed  from  the  facts  alleged,  for  he  might  have  enforced 
his  lien  or  proceeded  as  assignee.    Randall  v.  Van  Wagenen,  64  Super.  483. 

Set-ojf.— In  Hoyt  o.  Godfrey,  11  Daly,  278,  it  was  held  that  interlocutory 
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oofits,  allowed  to  the  defendant,  might  he  set  off  against  a  judgment  ren- 
dered in  favor  of  the  plaintiffs  In  the  same  action,  notwithstanding  a  prom- 
ise hy  the  party  to  whom  the  costs  were  awarded  that  they  should  belong 
to  his  attorney.  See  also  Sanders  v.  Gillett,  8  Daly,  183;  Warden  v.  Post, 
35  Hun,  141 ;  Catlin  v.  Adirondack  Co. ,  22  Id.  403.  The  lien  extends  only 
to  the  balance  which  is  lUtimately  to  be  paid  over  to  the  client  upon  the 
general  and  final  result  of  the  cause.  Whatevercostsmay  bedue  to  the 
opposite  party  in  the  particular  case,  whether  they  are  costs  f  special 
issues  found  for  him,  or  of  interlocutory  proceedings,  he  has  a  right  to  de- 
duct them  without  regard  to  the  amount  which  may  be  due  from  the  client 
to  the  attorney.  See  Scott  v.  Richebourg,  11  C.  B.  447.  This  is  a  fair  rule^ 
and  the  one  calculated  to  produce  the  least  injustice. 

The  costs  do  not  primarily  belong  to  the  attorney.  He  has  a  lien  upon 
them  for  his  compensation,  and  to  that  extent  he  is  regarded  as  an  equi- 
table assignee  of  the  judgment.    Smith  o.  Chenoweth,  14  Daly,  166. 

But  where  the  costs  are  recoTered  in  one  action,  the  equities  of  the  par* 
ties  are  superior  to  the  lien  of  the  attorney;  and  a  set-off  may  be  ordered,, 
and  the  lien  in  favor  of  the  client  only  attached  to  the  balance.    Id. 

In  the  case  of  Tunstallo.  Winton,  31  Hun,  219,  it  was  held  that  the 
costs  of  a  successful  appeal  legaUy  belonged,  without  any  assignment,  to 
the  defendant's  attorney,  and  that  they  could  not  be  set  off  against  the 
general  costs  awarded  to  the  plaintiff.  But  in  Gamer  v,  Gladwin,  12  W. 
Dig.  10«  the  same  court  held  that,  where  damages  and  costs  were  recovered 
in  the  same  action,  the  plaintiff  was  entitled  to  insist  upon  the  set>off  of 
one  against  the  other,  unless  an  assignment  bad  been  previously  made  to 
the  attorney,  transferring  to  him  a  paramount  right  to  demand  and  collect 
such  costs. 

In  Kly  9.  Cooke,  antCy  the  defendant,  after  the  commencement  of  the 
action,  and  previous  to  the  trial,  made  an  agreement  with  his  attorneys 
that  his  costs,  to  be  recovered  in  that  action,  were  to  belong  to  said  attorneys. 
After  a  judgment  for  costs  had  been  recovered  by  him,  he  assigned  the 
judgment  to  his  said  attorneys.  And  it  was  held  that  the  agreement  was 
good  and  valid;  that  the  assignment  passed  to  the  attorneys  the  costs  and 
judgment;  and  that  the  plaintiff  in  the  suit  had  no  right  to  set  off  against 
such  judgment,  to  the  prejudice  of  the  attorneys'  rights,  a  Judgment  pre- 
viously recovered  by  him  against  the  defendant. 

An  attorney  for  a  railroad  company  has  a  lien  for  his  costs  against  the 
company,  and  the  company,  if  not  dissolved,  cannot  deprive  the  attorney 
of  them  or  receive  them  of  the  other  party  to  the  action  who  has  been 
adjudged  to  pay  them,  after  notice  of  the  attorney's  lien,  to  the  deprivation 
of  the  attorney  who  recovered  them.  Matter  of  Bailey,  4  N.  Y.  C.  P.  140. 
No  notice  or  other  step  is  necessary  upon  the  part  of  the  attorney  to  create 
hjB  lien.  His  right  to  the  costs  is  substantial  and  absolute  after  notice. 
The  courts  have  always  protected  the  attorney's  lien  for  costs  in  a  judgment, 
upon  motion  to  set  off  reciprocal  judgments  between  the  parties  to  the 
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action  in  which  snch  Judgments  were  recovered,  whether  for  costs  and 
damages  or  either.    Id. 

And  if  the  railroad  company  itself,  if  still  in  existence,  cannot  as  against 
its  attorney  hold  such  costs,  certainly  the  receiver  of  a  dead  corporation  can 
have  no  better  right  than  the  corporation  itself  would  have,  if  alive.  Id. 
The  receiver  takes  the  same  title,  by  transfer,  that  the  corporation  had  in 
its  lifetime. 

The  lien  of  the  attorney  on  a  judgment  recovered  for  the  amount  of  his 
costs  is  well  settled,  and  has  been  regarded  as  an  equitable  assignment  of 
the  judgment  to  him.  Naylor  v.  Lane,  ante ;  Marshall  v.  Meech,  ante  ; 
Coughlin  V,  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  ante;  Wright  c.  Wright,  anJU; 
Dimick  v-  Cooley,  ante. 

In  order  to  protect  the  attorney's  lien  in  such  case,  there  is  no  necessity 
that  notice  should  have  been  served  on  the  adverse  party.  Naylor  v.  Lane, 
ante ;  Malooghney  v.  Kavanagh,  ante.  Ko  settlement  of  the  litigation 
between  the  parties  themselves  by  set-off  or  otherwise,  which  defeats  the 
lien  of  the  attorney,  is  proper.  Hatter  of  Bailey,  ante  ;  Kaylor  o.  Lane, 
ante. 

Where  the  attorney  for  the  defendant  In  an  action  recovers  a  judgment 
for  costs  therein,  and  it  appears  that  by  agreement  with  his  client  such  costs 
were  to  belong  to  him  and  tlrnt  he  had  not  been  paid  for  his  professional 
services  in  said  action  and  believed  that  he  would  not  be  paid  therefor  by 
his  client,  a  motion  to  set  off  against  said  judgment  a  judgment  recovered 
by  the  plaintiff  in  said  action  against  said  defendant,  should  be  denied. 

In  Channing  r.  Moore,  13  N.  Y.  C.  P.  349,  it  was  held  that,  where  an 
attorney  prosecutes  or  defends  an  action  under  an  agreement  with  his  client 
that  the  costs  to  be  awarded  are  to  belong  to  him  as  his  compensation  for 
his  services,  the  agreement  is  valid,  and  makes  the  attorney  the  owner  of 
the  judgment  recovered  in  such  action  for  costs,  and  of  all  securities  for 
their  payment,  and  effectually  defeats  any  right  to  set  off,  which  one  of 
the  sureties  upon  the  undertaking  for  the  payment  of  all  costs  awarded  in 
the  action  might  otherwise  have  had  against  the  judgment  debtor.  See  Ely 
t>.  Cooke,  9  Abb.  306;  affirmed  28  N.  Y.  365;  Roberts  v,  Terry,  38  Id.  107. 

The  rule  in  regard  to  set-offs  is  at  times  enlarged  when  necessary  to  pre- 
vent injustice,  but  it  is  never  extended  beyond  strict  legal  limits,  when  the 
extension  will  work  an  injustice  to  a  plaintiff  possessing  a  sui)erior  equity  in 
need  of  protection. 

In  the  absence  of  §  66  of  the  Code,  or  a  similar  statutory  provision,  the 
attorney  would  have  no  lien  for  his  costs  and  compensation  upon  his  client's 
aiuse  of  action  or  counterclaim.  Lablache  r.  Kirkpatrick,  8  N.  Y.  C.  P. 
256.  The  attorney  for  the  defendant  has  no  lien  under  the  strict  letter  of 
the  statute  where  his  client  has  neither  a  cause  of  action  nor  a  counter- 
claim; but,  under  equitable  constructions  of  the  statute  adopted  by  the 
Burpreme  court  in  recent  cases,  the  attorney  who  has  the  complaint  dis- 
missed, or  succeeds  in  the  action,  is  entitled  to  the  lien  upon  the  judg- 
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ment  to  the  full  amonnt  of  the  costs  and  allowances,  if  any;  and,  if  the 
plaintiff  in  the  action  holds  or  has  purchased  a  claim  against  the  defendant 
therein,  and  attempts  to  set  it  off  against  the  judgment  for  costs,  the  attor- 
ney's lien  will  be  superior  and  cannot  be  defeated.  Id.  Where  the  judg- 
ment, as  entered,  is  for  costs  alone,  the  entry  of  it  is  sufficient  notice  of 
the  attorney's  lien.  This  is  the  utmost  extent  to  which  the  courts  have 
gone.  In  order  to  reach  this  point,  it  was  necessary  to  invoke  the  equity 
of  the  statute  only  and  give  it  a  somewhat  strained  coustruction.    Id. 

In  this  case,  an  action  was  brought  on  an  imdertaking,  given  on  procur- 
ing an  injunction,  by  the  defendant  in  the  injunction  against  the  sureties 
thereon,  to  recover  the  damages  sustained  by  him  by  reason  of  the  injunc- 
tion. A  large  portion  of  these  damages  consisted  of  counsel  fees.  The 
sureties,  in  their  answer,  set  up  counterclaims  exceeding  in  amount  the 
plaintiff's  claim.  The  plaintiff,  in  her  reply,  claimed  that  her  attorneys 
had  a  lien  upon  the  undertaking  for  their  counsel  fees  for  services  in  the 
action  in  which  the  undertaking  was  given.  Notice  that  such  a  lien  was 
•claimed  had  not  been  given  to  the  sureties,  and  the  costs  of  said  action  had 
been  i>aid.  It  was  held  that  the  lien  of  the  attorneys  did  not  prevent  the 
•counterclaim from  helng  set-off  against  the  plaintiff's  cause  of  action;  that 
notice  that  the  attorneys  claimed  a  lien  should  bave  been  given  to  the 
sureties,  and  the  lien  enforced  in  an  action  brought  for  that  purpose  by 
the  attorneys.  In  such  an  action,  it  seems,  the  counterclaim  would  be  of 
no  avail. 

The  attorney  has  a  lien  on  motion  costs  ordered  in  favor  of  his  client  and 
«s  equitable  assignee  thereof,  which  lien  attaches  the  instant  the  costs  are 
due.  Place  v.  Hay  ward,  8  N.  Y.  C.  P.  352.  In  this  case  an  order  granting 
•costs  and  an  allowance  to  the  defendant  in  an  action  against  the  plaintiff 
4IS  executor,  but  not  against  him  personally,  was,  on  rehearing,  reaffirmed 
by  the  special  term.  The  general  term,  upon  appeal,  affirmed  the  order 
thereupon  entered.  An  appeal  by  the  defendant  to  the  court  of  appeals 
from  the  order  of  affirmance  was  dismissed  with  costs  to  the  plaintiff.  It 
was  held  that  such  costs  of  appeal  were  motion  costs,  and  that  plaintiff's 
attorney  had  a  lien  thereon,  which  would  prevent  their  being  offset  against 
the  judgment  recovered  by  the  defendant. 

In  Hayes  tj.  Carr,  Supm.  Ct.  Dec.  13, 1887,  the  defendant  was  the  attorney 
for  the  defendant  in  an  action  in  which  the  plaintiff  herein  was  the  plaintiff. 
At  the  time  of  the  commencement  of  that  action,  the  defendant  therein 
agreed  that  all  costs  adjudged  to  him  in  that  action  should  belong  to  his 
Attorney  and  become  his  property  as  compensation  for  his  services  therein. 
That  action  resulted  in  a  judgment  against  the  plaintiff  therein  for  costs, 
which  was  assigned  to  said  attorney.  During  all  this  time,  the  defendant 
in  that  action  was  legally  indebted  to  the  plaintiff  therein.  The  plaintiff 
endeavored  to  offset  part  of  such  debts  against  the  judgment.  And  it  was 
held  that  the  judgment,  being  entirely  for  costs  and  having  been  assigned 
to  the  attorney,  was  protected  from  any  offset  in  favor  of  the  plaintiff. 
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An  examination  of  the  authorities  upon  this  question  discloses  much 
uncertainty  respecting  the  rights  of  the  parties.  But  in  the  case  of  Davidson 
V.  Alfaro,  80  N.  Y.  660,  the  judgment  assigned  to  the  attorney  was  for 
damages  as  well  as  costs,  and  the  attorneys  were  protected  against  offsets, 
to  the  extent  of  the  costs.  In  Perry  v.  Chester,  53  N.  Y.  244,  it  was  decided 
that  a  party,  having  a  judgment  against  another,  was  not  entitled  to  set 
it  off  against  a  judgment  for  costs  in  a  subsequent  litigation  against  the 
rights  of  the  attorney  who  obtained  the  same. 

In  Tunstall  0.  Winton,  31  Hun,  219;  affirmed  02  X.  Y.  646,  the  defendant 
moved  to  have  the  plaintiffs  proceedings  stayed  because  of  the  non-pay- 
ment by  the  plaintiff  of  certain  costs,  which  had  been  awarded  to  the  de- 
fendant upon  the  reversal  of  an  order  for  his  arrest.  This  motion  was  de- 
nied. The  order  denying  it  was  affirmed  at  the  general  term,  but  reversed 
by  the  court  of  appeals.  The  action  was  subsequently  tried,  and  a  verdict 
rendered,  and  costs  taxed,  in  favor  of  the  plaintiff.  Upon  the  plaintiff's 
motion,  an  order  was  made  setting  off  the  costs  awarded  to  the  defendant 
on  his  appeal  to  the  court  of  appeals  against  an  equal  amount  of  the  general 
costs  awarded  to  the  plaintiff.  And  it  was  held  that  the  costs  of  the  suc- 
cessful appeal  legally  belonged,  without  any  assignment,  to  the  defendant'^ 
attorney ;  that  they  could  not  be  so  set  off  against  the  general  costs  awarded 
to  the  plaintiff,  and  the  order  so  directing  should  be  reversed. 

It  has  been  questioned  whether  even  the  lien  of  the  attorney  is  not 
superior  to  the  right  of  set-off  by  way  of  motion,  Davidson  v.  Alfaro,  16- 
Hun,  353,  although  it  may  not  be  maintainable  against  an  action.  Fer- 
menich  v.  Bovee,  1  Id.  532.  §  779  of  the  Code,  providing  for  the  set-off  of 
motion  or  interlocutory  costs,  does  not  sanction  the  order;  for  that  was- 
designed  only  to  provide  for  the  collection,  or  set-off,  of  such  costs  by  the 
party  entitled  to  receive  them.  Certainly  it  has  provided  no  authority  by 
which  the  costs  belonging  to  the  attorney  can  be  absorbed  by  a  debt  owing^ 
from  his  client.  That  would  be  taking  the  demand  due  to  one  person  to- 
pay  a  demand  owing  by  a  different  person,  which  would  clearly  be  im- 
proper.   Tunstall  v.  Winton,  ante. 

A  party  having  a  judgment  against  another  is  not  entitled  to  set  it  off 
against  a  judgment  for  costs  in  a  subsequent  litigation,  commenced  by  such, 
party,  against  the  rights  of  the  attorney  who  obtained  the  latter  judgment 
which  right  was  secured  by  an  express  contract  in  writing,  transferring- 
such  costs  to  him  before  any  judgment  was  rendered.  Perry  v.  Chester, 
ante.  Such  a  contract  is  valid,  and  if  founded  upon  professional  services 
to  be  rendered  in  the  case,  the  consideration  is  ample  and  meritorious.  If 
such  a  transfer  is  denied  to  a  party,  he  may  be  practically  deprived  of  the 
right  of  interposing  a  defense.  A  person  sued  has  a  right  to  secure  his  attor- 
ney with  the  prospective  costs  against  his  adversary  in  consideration  of  the: 
services  to  be  rendered  in  earning  such  costs.    Id. 

In  Saimders  v,  Gillette,  8  Daly,  184,  the  court  of  common  pleas  expressly 
held  that  the  lien  of  the  attorney  is  subject  to  the  equitable  right  of  set-off 
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between  the  parties.  Bnt  it  has  been  since  held  by  the  same  court  that 
the  costs  belong  to  the  attorney,  and  his  right  to  them  cannot  be  taken 
away  by  a  setK)fif.  Tumo  v.  Parks,  2  How.  N.  S.  35.  The  superior  court 
in  Naylor  v.  T^ane,  ante^  declared  the  lien  of  the  attorney  to  be  an  equiuble 
assignmentof  the  judgment  to  him,  and  not  subject  toset-o£F,  and  that  no 
notice  of  the  other  party  is  necessary  to  protect  his  rights.  But  the  supreme 
court  seemed  to  hold  a  contrary  doctrine  in  the  case  of  Gamer  «.  Gladwin, 
12  W.  Dig.  10,  where  it  was  held  that  the  right  to  set-off  depended  upon 
whether  there  was  or  was  not  an  assignment  in  fact  from  the  party  to  his 
attorney.  This  would  clearly  appear  to  negative  a  proiK>sltion  that  they 
were  not  inherently  subject  to  set-off  by  reason  of  being  costs  which  the 
attorney  could  claim  as  a  matter  of  legal  right. 

In  Davidson  o.  Alfaro,  80  N.  T.  660,  the  court  of  appeals  declined  to 
pass  upon  the  question,  stating  that  it  does  not  appear  as  clear  from  the 
decisions  as  it  ought  to  be  how  far  this  right  of  lien  will  so  stand  in  the  way 
of  a  set-off  sought  in  an  equitable  action ;  but,  as  the  court  below  recognized 
this  lien,  so  far  as  taxable  costs  are  concerned,  as  not  subject  to  the  right 
of  set-off,  it  is  fairly  inferable  from  the  context  that  the  court  consented 
to  the  doctrine  there  enunciated.  The  cases  of  Perry  9.  Chester,  ante,  and 
Zogbaum  v.  Parker,  55  N.  Y.  120,  clearly  support  this  view;  so  that  it 
must  be  held  that  the  taxable  costs  are  not  subject  to  set-off.  This,  of 
course,  does  not  exist  by  reason  of  any  legal  right,  for  in  law  this  lien 
would  be  disregarded  in  an  action  to  compel  set-off,  2  Robt.  640,  but  is 
discretionary.  Perry  v,  Chester,  ante,  and  the  courts  equitably  interfere  to 
protect  the  attorney's  interests.  But  these  interests  are  protected,  not 
because  the'  costs  belong  to  the  attorney,  but  because  the  courts  will  in 
equity  preserve  to  the  plaintiff  or  defendant,  as  the  case  may  be,  so  much 
of  the  judgment  as  equals  the  amount  of  the  lien.  It  is  true  that  this  is  for 
the  protection  and  benefit  of  the  attorney  who,  as  an  officer  of  the  court,, 
claims  special  consideration,  but  it  is  purely  incidental,  and  does  not  arise 
by  reason  of  any  ownership,  by  him,  of  the  costs.  He  doubtless  has  a  lien 
for  his  services  in  the  particular  case,  as  a  mechanic  would  upon  the  pro* 
duct  of  his  labor;  and  equity  intervenes  to  save  it  for  him ;  but  this  lien  will 
ordinarily  be  measured  by  his  taxable  costs,  though  it  may  embrace  a  further 
fee,  and  would  not  always  be  limited  to  such  costs,  if  a  special  contract 
has  been  made  in  good  faith  between  the  client  and  his  attorney.  It  must 
however  refer  to  his  services  in  the  particular  action. 

The  equitable  lien  of  the  attorney  is  superseded  by  the  statute  of  set-off^ 
NycoU  V.  NycoU,  16  Wend.  446,  and  is  no  bar  to  the  right  of  set-off  of 
one  Judgment  against  another.  Roediger  o.  Simmons,  2  Abb.  N.  C. 
279.  Some  cases  suggest  a  distinction  between  one  presented  by  an  action 
directly  brought  to  effeet  such  set -off,  and  a  mere  motion  for  that  purpose, 
but  the  court  in  the  case  last  cited  held  that  it  could  not  perceive  any 
ground  for  any  contrariety  of  decisions. 

The  courts  have  declared  against  the  lien  of  an  attorney,  when  In  an 
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action  the  statutory  riglit  of  set-ofiF  was  invoked,  making  a  distinction 
between  motions  for  tliat  purpose  and  actions  brought.  Prouty  o. 
Swift,  10  Uun,  232. 

Tlie  lien  of  tlie  attorney  grows  out  of  the  services  rendered  and  after  they 
are  rendered,  as  a  general  rule,  and  are  not  necessarily  the  offspring  of  an 
agreement  securing  it.  A  lien  is,  however,  different  from  an  assignment, 
especially  where  the  latter  is  founded  not  only  upon  services  rendered  but 
to  be  rendered,  and  which  services  to  be  rendered  are  the  equivalent  of  so 
much  money  paid  as  those  services  would  be  worth. 

The  questions  touching  an  attorney's  lien,  and  his  rights  under  an  equit- 
able assignment  for  the  payment  of  his  costs  and  compensation,  may  be 
heard  and  determined  upon  petition  and  reference.  Brown  v.  Mayor,  11 
Hun,  21 ;  Rooney  v.  Second  Ave.  R.  Co.,  ante;  McGregor  o.  Comstock, 
ante ;  Richardson  o.  R.  R.  Co.,  7  Hun,  69. 

The  law  of  this  state  in  respect  to  the  lien  of  an  attorney  for  costs  seems 
to  be  well  settled.  Aside  from  the  specific  lien  on  deeds,  papers  and  valu- 
ables in  his  hands  as  attorney,  and  which  may  be  held  for  any  general  in- 
debtedness for  services,  he  has  a  lien  for  his  costs  in  an  action  prosecuted 
by  him,  upon  the  recovery  of  a  judgment.  Brown  o.  Mayor,  a/i^e.  This 
formerly  extended  only  to  the  taxable  costs  which  were  the  legal  measure 
of  his  compensation.  But  under  the  Code,  which  authorizes  express  or 
implied  agreements  between  attorney  and  client  as  to  such  compensation 
it  embraces  any  amount  expressly  or  impliedly  agreed  upon  as  well  as 
such  part  of  the  taxable  costs  and  disbursements  as  may  belong  to  hiuL 
Id. ;  Rooney  v.  Second  Ave.  R.  Co.  ante;  Sherwood  c.  Buffalo  &  X.  Y.  R.  R. 
Co.,  12  How.  136;  Haightv.  Holcomb,  ante;  Pindar  v .  Morris,  3  Caines,  165; 
Bradt  t>.  Koon,4  Cow.  416;  Howland  t>.  Taylor,  6  Hun,  2*37;  Bartle  v. 
Oilman,  18  N.  Y.  260;  Moore  d.  Westervek,  3  Sand.  762.  Before  1879,  no 
lien  arose  until  there  was  a  recovery  of  judgment.  Pulver  c.  Harris,  ante; 
Martin  v.  Hawks,  ante;  Shank  v.  Shoemaker,  ante. 

Under  the  authorities,  if  a  client  has  made  an  agreement  with  his  attor- 
ney that  the  latter  should  have  for  his  compensation  a  stipulated  sliare  of 
all  moneys  collected  or  received,  this  will,  in  the  recovery  of  judgment, 
operate  as  an  equitable  assignment.  Brown  n.  Mayor,  ante;  Rooney  o. 
Second  Ave.  R.  Co.,  ante;  Ely  r.  Cooke,  ante;  McGregor  r.  Comstock,  Id. 
237. 

Where  the  damages  and  costs  are  recovered  in  the  same  action,  in  favor 
of  different  parties,  the  plaintiff  is  entitled  to  insist  upon  the  set-off  of 
one  against  the  other,  unless  an  assignment  has  been  previously  made  to 
the  defendant's  attorney,  transferring  to  him  a  paramount  right  to  demand 
and  collect  such  costs.  Gamer  «.  Gladwin,  12  W.  Dig.  9.  This  point 
was  considered  and  so  held  in  Willett  r.  Starr,  8  John.  123;  Porter  «. 
Lane,  Id.  357;  Jackson  v,  Randall,  11  Id.  405;  Ross  r>.  Dole,  13  Id.  307; 
Abemathy  c.  Abemathy,  2  Cow.  413.  If  such  transfer  has  been  actually 
made  by  the  defendant  to  his  attorney  prior  to  the  verdict,  its  effect  will  be 
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to  deprive  the  plaintiff  of  his  right  to  set  off  the  costs  recovered  by  the  defend- 
ant. Gamer  o.  Gladwin,  ante;  Firmenich  v,  Bovee,  1  Hun,  632;  Prouty  v. 
Swift,  10  Id.  232;  Perry  o.  Chester,  ante. 

In  an  action  ui>on  contract,  where  the  recovery  does  not  exceed  the 
amount  of  an  ofiFer  of  judgment  which  has  been  made  to  the  plaintiff  and 
defendant's  costs  are  taxed  and  a  judgment  for  the  plaintiff  entered  by  the 
clerk  for  the  amount  of  his  recovery  and  costs,  less  the  defendant's  costs, 
though  the  defendant's  attorney  objected  to  the  setoff  on  the  ground  that 
the  costs  were  his  property,  it  was  held  that  the  attorney  could  only  have  an 
interest  in  the  costs  after  defendant's  right  to  them  was  established;  and 
that,  as  they  were  primarily  a  debt  due  by  plaintiff  to  the  defendant,  the 
«et-off  was  applicable.    Buckley  «•  Back,  54  Super.  800. 
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Mabgabbt  Budd,  Appellant  and  Respondent,  v.  Stephen' 
A.  Walker  as  Executor,  etc.,  Appellant  and  Respondent. 

Court  qf  Appealsy  April  16,  1889. 
Beversing  47  Hun,  635,  Mem. 

L  8t<Uute  cf  limitations. — ^Where,  in  an  action  for  an  accounting  for 
moneys  entrusted  to  defendant's  testator  for  investment,  the  only 
evidence  presented  was  a  letter  from  such  testator  to  plaintiff, 
which  acknowledged  the  receipt  of  the  money  and  stated  that  it  was. 
drawing  interest  and  that  he  would  invest  it,  if  he  could  find  oppor- 
tunity, unless  plaintiff  should  desire  to  use  the  money,  the  relation  of 
the  plaintiff  to  the  decedent  was  that  of  simple  contract  creditor,  and 
not  that  of  a  beneficiary  under  a  trust;  the  amount  was  payable  at 
once,  and  the  statute  of  limitations  then  began  to  run ;  and  the  fact 
that  it  bore  interest  did  not  prevent  the  statute  from  beginning  ta 
operate. 

2.  Contract  Special. — The  court  or  jury  may  infer  a  promise,  where  & 
relation  exists  between  two  parties,  involving  the  performance  of  cer- 
tain duties  by  one  and  the  payment  therefor  by  the  other;  but,  where 
a  recovery  is  sought  for  the  breach  of  an  express,  special  agreement, 
such  promise  must  be  established  by  affirmative  proof,  or  by  evidence 
of  its  recognition  in  the  acts  or  conduct  of  the  parties. 

8.  Same.  Presumption. — Where  it  appears  that  the  supposed  debtor  was, 
at  all  times  diuing  his  life,  able  to  pay,  and  so  in  the  habit  of  paying^ 
his  debts  that  at  his  death  his  estate  was  left  unencumbered,  and  tLat 
during  much  of  the  same  time  the  creditor  was,  if  not  in  pecuniary 
embarrassment,  at  least  contending  with  a  limited  and  narrow  income, 
it  cannot,  after  the  death  of  the  former,  be  presumed,  upon  doubtful 
evidence,  that  the  latter  was  constantly  discharging  joint  obligations, 
trusting  to  the  dilatory  repayment  of  the  co-obligor.  Tlie  presump- 
tion in  such  case  is  that  the  latter*  s  ready  money  payments  were 
made  upon  his  own,  and  not  upon  joint,  account. 

4.  Same.  —Where  the  contract,  alleged  as  the  foundation  of  a  claim  for 
support,  maintenance  and  lodging,  is,  in  any  reasonable  view  of  the 
evidence,  utterly  unproven,  and  there  is  evidence  that  no  agreement 
of  a  pecuniary  nature  relating  to  the  claim  was  ever  made  or  con- 
templated by  the  parties,  and  the  facts  are  only  consistent  with  a  volun- 
tary and  satisfying  beneficence,  the  circumstances  of  membership 
in  plaintiff's  family  on  intimate  and  familiar  footing,  etc.,  taken  in 
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themselves  or  in  connection  with  any  other  facts  in  the  case,  are  in- 
sufficient to  create  a  cause  of  action. 

Appeal  from  a  jadgment  of  the  general  term  affirming 
a  judgment  of  the  special  term. 

Charle$  E.  Miller^  for  appellants. 

William  (7.  Wilson^  for  respondent. 

Danfobth,  J. — The  action  is  for  an  acconnting,  becanse 
(1)^  as  the  complaint  states,  on  the  22d  of  January,  1859,  the 
*' plaintiff  intrusted  to  "the  defendant's  testator  **  1953.72, 
which  sum  the  testator  shortly  thereafter  informed  her  he 
had  invested  for  her  at  seven  per  cent,  per  annum."  A  like 
st4\tement  is  made  in  the  complaint  as  to  a  further  sum  of 
f  1,000,  said  to  have  been  iutrusted  to  him  on  or  about 
April,  1867.  But  no  further  notice  need  be  taken  of  this 
item,  for  it  does  not  appear  to  have  been  allowed  to  the 
plaintiff  nor  is  it  the  subject  of  consideration  by  either 
party  upon  these  appeals.  (2) — Because, "  on  or  about  Sep- 
tember, 1866,  the  testator  took  up  his  residence  with  the 
plaintiff  in  the  house  then  occupied  by  her,  being  No.  29 
West  Thirty-third  street,  in  the  city  of  New  York,  and  con- 
tinued there  until  the  month  of  August,  in  the  year  1870, 
when  said  testator  and  the  plaintiff  removed  from  the  house 
to  No.  164  Fifth  avenue,  where  they  resided  until  the  time  of 
the  death  of  said  testator  (iu  March,  1881).  That  during 
all  the  period  from  said  September  1, 1866,  down  to  the 
time  of  his  death,  the  said  houses  were  successively  occu- 
pied, kept  up  and  maintained  for  the  joint  benefit  and  joint 
account  of  said  testator  and  said  plaintiff,  and  with  the 
agreement  between  them  that  said  testator  should  bear, 
pay,  and  contribute  his  own  proper  share  or  proportion  of 
the  expenses  of  the  same,  in  consideration  of  the  benefit  and 
advantage  derived  by  him  therefrom."  The  answer  admits 
that  the  plaintiff  and  the  testator,  at  the  time  of  his  death, 
and  for  a  long  time  prior  thereto,  resided  at  the  house  last 
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named,  No.  164  Fifth  avenue,  but  denies  the  other  allega- 
tions going  to  make  up  any  cause  of  action,  and  as  affirma- 
tive matter  sets  up  the  statute  limiting  actions  upon 
contract  to  six  years  after  the  right  of  action  accrued. 

At  special  term  the  trial  judge  found  that  Smales  had  no 
family,  and  that  from  a  time  prior  to  1866  the  plaintiff 
and  S.nales,  until  about  two  weeks  before  his  death,  occu- 
pied the  premises  mentioned  in  tlie  complaint,  and  that 
they  were  **  kept  up  and  maintained  for  the  joint  benefit  of 
the  plaintiff  and  testator  Smales,  and  upon  and  under  an 
implied  agreement  and  understanding  between  them  that 
the  said  testator  should  bear,  pay  and  contribute  his  own 
proper  share  or  proportion  of  the  same,  in  consideration  of 
the  benefit  and  advantage  to  be  derived  and  which  was  de- 
rived by  him  therefi-om  ;*'  that  if  not  the  whole,  a  large 
part  of  the  money  necessary  for  that  purpose  was  expended 
by  the  plaintiff  ;  and  as  conclusion  of  law  that  she  was  en- 
titled to  recover  of  the  defendant  "  the  one-fourth  part  of 
such  expenses."  Upon  the  first  cause  of  action  the  trial 
judge  found  in  favor  of  the  plaintiff  as  to  $953.72,  and 
directed  an  accounting  concerning  those  moneys,  and  also 
concerning  the  expenses  already  referred  to.  Upon  such 
accounting  the  defendant  was  charged,  under  the  first  cause 
of  action,  as  for  cash  delivered  to  the  testator,    $    953  72 

With  interest 1,809  57 

And  one-quarter  of  the  rental  value  of  prom- 
ises No.  164  Fifth  avenue,  from  August  1, 
1870,  to  March  1, 1881,  at  $4,000  per  annum.     10,586  66 

$13,349  95 
He  was  credited  with  various  items  in  favor  of 

his  testator,  amounting  to 6,925  52 


A  judgment  rendered  against  him  for  the  bal- 
ance, viz. : $6,424  43 


Both  parties  appealed.     The  plaintiff,  because  additional 
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sums  amounting  to  $16,520.80,  and  hereinafter  referred  to, 
were  not  allowed  as  charges  against  the  testator,  and  the 
defendant  appealed  against  any  allowance  either  on  the  first 
or  second  cause  of  action.  The  general  term  affirmed  the 
judgment. 

The  plaintiffs  appeal  presents  no  question  of  law.  The 
rejection  of  the  items  claimed  was  because  of  insufficient 
evidence,  and  we  are  clearly  of  opinion  that  the  courts 
below  should  have  gone  further  and  denied  to  the  plaintiff 
any  recovery  whatever.  As  to  the  first  cause  of  action  its 
only  support  is  a  paper  produced  by  the  plaintiff  in  the 
handwriting  of  the  testator  and  running  thus : 

**Nbw  York,  January  22, 1859. 
^Dear  Mrs.  Van  Kleeck: 

"  I  have  this  day  received  from  Mrs.  Meinell,  on  your 
account,  six  hundred  and  fifty-three  dollars,  seventy-two 
cents  (-$653.72),  which,  together  with  the  three  hundred 
dollars  ($300)  you  deposited  in  my  hands  about  the  1st 
September  last,  are  now  drawing  interest  at  the  rate  of 
seven  per  cent.  If  I  can  find  an  opportunity  of  purchasing 
a  mortgage,  such  as  I  mentioned  to  you,  whereby  I  can 
without  risk  secure  a  greater  profit,  I  shall  do  so,  unless  you 
wisli  to  make  any  other  use  of  the  money.  Should  you 
desire  to  use  it,  please  let  me  know. 

«H.  SMALES.'* 

Mrs.  Van  Kleeck,  to  whom  the  letter  is  addressed,  became 
in  1862,  by  marriage,  Mrs.  Budd,  and  is  the  plaintiff.  In 
1859,  Mrs.  Meinell  was  in  New  York  and  the  plaintiff  was 
in  Europe.  The  transaction  appears  to  be  explained  in  a 
letter  dated  January  2,  1§59,  written  by  Smales  to  the 
plaintiff,  and  in  which,  referring  to  Mrs.  Meinell,  he  says, 
"She  mentioned  your  having  requested  her  to  hand  me  the 
amount  of  some  commissions  executed  for  her  in  Paris,  and 
that  she  should  do  so  as  soon  as  they  are  completed,  and  I 
told  her  I  supposed  you  would  send  me  some  directions  on 
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the  subject."  Both  lettei-s  were  written  by  him  in  New 
York,  and  sent  to  her  in  Paris  by  mail.  The  letter  and  its 
recitals  are  of  coui'se  evidence  between  the  parties  of  the 
facts  recited.  It  therefore  appears  that  in  September,  1858, 
the  plaintiff  deposited  with  the  testator  $300,  and  that 
on  the  22d  of  January,  1859,  he  received  on  her  account 
$653.72,  and  that  both  sums  were  bearing  interest  at  the 
rate  of  seven  per  cent.  The  money  was  subject  to  her  order 
and  to  any  use  she  might  choose  to  put  it  from  that  moment. 
So  the  letter  states,  and  such  would  be  the  implication  if 
there  wei-e  no  statement.  As  to  the  decedent,  her  relation 
was  that  of  a  creditor  upon  a  simple  contract  and  not  that 
of  a  beneficiary  under  a  trust.  He  was  at  once  liable  to  pay 
as  debtor,  whether  he  became  such  in  his  character  as  attor- 
ney, collecting  money  for  his  client,  or  whether  by  trans- 
mission from  her  he  received  it  as  her  agent.  There  is  no 
evidence  that  either  sum  was  placed  in  his  hands  for  invest- 
ment. He  does,  indeed,  suggest  the  purchase  of  a  bond 
and  mortgage,  "if  the  opportunity  was  found,*'  but  not 
then  even  if  the  plaintiff  wished  "  to  make  any  other  use  of 
the  money,"  and  as  to  that  he  asked  to  be  informed.  It 
does  not  appear  that  such  information  was  given.  The 
testator  did  not  constitute  himself  a  trustee,  or  express  an 
intention  to  become  one,  and  the  relation  between  the 
parties  as  to  the  money  in  his  hands  is  to  be  implied  from 
the  mere  fact  that  the  money  belonged  to  the  plaintiff.  He 
assumed  no  duty,  nor  was  he  requested  to  assume  a  trust. 

There  are  no  words  showing  tliat  tlie  money  was  so  taken, 
nor  any  evidence  that  tlie  plaintiff  desired  an  investment, 
or  in  any  way  assented  to  his  suggestion ;  but  if  the  con- 
trary should  be  assumed,  that  his  suggestion  to  put  the 
money  out  on  bond  and  mortgage  had  been  accepted  by  the 
plaintiff,  the  presumption  would  be  that  in  accordance  with 
the  duty  thus  imposed,  the  instrument  would  be  taken  in 
her  name,  and  there  is  no  claim  that  he  made  any  in  his  own 
name  or  took  security  to  himself.     The  letter  is  a  mere 
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admission  of  the  receipt  of  tlie  money  mentioned  in  it.  It 
was  payable  at  once,  and  the  fact  that  it  bore  interest  did 
not  prevent  the  statute  of  limitations  from  beginning  to 
•operate.  Wenman  v.  Mohawk  Ins.  Co.,  13  Wend.  267.  Its 
passage  as  to  either  item  was  not  obstmcted.  That  statute 
was,  we  think,  an  answer  to  the  first  cause  of  action. 

Second,  The  pleader,  in  stating  the  first  cause  of  action, 
made  no  averment  of  an  agreement,  but  left  that  to  be  im- 
plied from  the  facts  stated.  In  setting  out  the  second  cause 
of  action  an  express  contract  is  alleged,  not  indeed  as  to  the 
proportion  which  the  testator  should  pay,  but  that  he  would 
pay  "  his  own  proper  share  or  proportion  of  the  expenses  " 
of  the  joint  occupancy  of  the  houses.  Such  a  promise  is 
43omewhat  illusory,  for  it  is  difficult  to  determine  with  any 
•certainty  in  what  sense  the  parties  understood  it,  but  as  a 
promise  it  at  least  requires  affirmative  proof  to  establish  it. 
Williams  v.  Hutchinson,  3  N.  Y.  312. 

A  relation  may  indeed  exist  between  two  parties,  involv- 
ing the  performance  of  certain  duties  by  one  and  the  pay- 
ment therefor  bv  the  other,  and  in  such  a  case  the  court  or 
jury  may  infer  a  promise  by  each  party.  As  in  the  case  of 
Jtn  inn  or  boarding-house  keeper,  whoever  avails  himself  of 
the  accommodations  furnished  by  such  a  person  will  be  held 
bound  as  by  a  promise  to  pay  for  them.  The  plaintiff  was 
neither  an  inn-keeper  nor  boarding-house  keeper ;  she  had 
no  relation  toward  the  public  which  could  be  construed  into 
an  invitation  to  them  to  occupy  her  premises,  or  from  which 
one  occupying  them  could  be  charged  as  upon  a  promise  to 
pay  therefor.  Nor  does  the  complaint  go  upon  that  ground ; 
it  is  indeed  expressly  disclaimed  by  the  plaintiff's  counsel. 
*'  The  plaintiff,"  he  says,  "  never  kept  a  boarding-house  or 
took  boarders.'*  A  recovery  is  sought  as  for  the  breach  of 
an  express  special  agreement  between  the  testator  and  the 
plaintiff.  No  such  agreement  is  found  by  the  trial  court ; 
none  such  is  in  evidence. 

An  agreement  and  understanding  on  the  testator's  part  is 
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implied  by  the  court  to  pay  a  proper  share  of  expenses  for 
a  certain  purpose,  and  the  court  finds  a  proper  share  to  be 
one-fourth  of  the  whole.  I  can  find  no  evidence  to  warrant 
either  implication.  The  plaintiff  was  a  married  woman, 
and  the  trial  court  finds  that  the  testator,  prior  to  the  year 
1866,  took  up  his  residence  with  her  and  her  husband  "  in 
the  house  then  occupied  by  them  and  their  respective 
children,  being  No.  29  West  Thirty-third  street,  in  the  city 
of  New  York,  and  continued  there  until  about  the  year 
1871,  when  the  said  plaintiff  and  her  fiusband  and  their 
children  removed  to  the  house  No.  16-4  Fifth  avenue.  New 
York  city,  and  that  said  testator,  Holbert  Smales,  accom- 
panied them  to  the  said  house,  and  thenceforth  resided  with 
the  plaintiff  and  her  husband  until  the  husband's  death  in 
1871,  and  thereafter  with  the  said  plaintiff  until  a  few  weeks 
before  his  (Smales')  death." 

Circumstances  might  indeed  prevent  the  production  of 
proof  of  an  express  promise,  although  one  existed.  The 
death  of  one  party  closed  the  mouth  of  the  other.  But  if 
there  had  been  an  understanding  or  agreement  in  regard  to 
compensation,  or  to  mutual  bearing  of  expenses,  at  fixed 
rates  or  in  a  certain  proportion,  we  should  expect  to  see 
some  evidence  of  its  recognition  in  the  acts  and  conduct  of 
the  parties.  The  circumstances  created  by  the  plaintiff, 
and  the  ordinary  dealing  by  her  with  the  matter  in  which, 
according  to  her  present  claim,  she  had  no  individual  in* 
terest,  but  merely  a  joint  or  partnership  interest  with  the 
testator,  however  critically  examined,  fail  to  disclose  a  con- 
sciousness on  her  part  that  such  participation  existed. 

The  learned  referee  who  received  the  testimony  and 
stated  the  account,  which  resulted  favorably  to  the  plaintiff, 
was  constrained  to  find  that  during  the  period  involved  in 
this  inquiry  "  she  kept  no  account  of  the  expenditures  of 
the  household  ;"  no  account,  at  any  time,  of  any  transac- 
tions in  which  the  testator  was  concerned.  Moreover,  he 
found  "  that  most  of  the  memoranda  of  the  expenditures  of 


BUDD  V.  WALKER.  219 

Opinion  of  the  Court,  by  Danfobth,  J. 

the  said  household  which  came  into  the  possession  of  the 
said  plaintiff,  consisting  of  receipted  bills  of  expenses  in- 
curred in  the  maintenance  of  the  said  household,  pass- 
books, etc.,  were  voluntarily  destroyed  by  her.  That  she 
voluntarily  destroyed  most  of  th&  written  evidence  that 
there  was  in  her  possession  relating  to  the  expenses  of  the 
said  household,  and  that  she  destroyed  some  of  it  before  the 
death  of  the  decedent,  Holbert  Smales,  and  some  of  it  sub- 
sequent to  his  death.  That  at  the  times  when  the  said 
plaintiff  destroyed  the  said  written  evidence  concerning  the 
said  expenditures,  she  did  not  know  or  believe  that  there 
was  anyone  except  herself  who  was  interested  in  the  ex- 
penses of  the  said  household.''  Tet,  notwithstanding  these 
findings,  there  was  allowed  to  her,  as  against  the  testator, 
one-quaii;er  of  an  assumed  amount  of  household  expenses 
and  matters  connected  therewith,  from  January  1, 1864,  to 
March  1, 1881. 

It  is  to  the  disallowance,  under  the  direction  of  the  gen- 
eral term^  of  these  items,  amounting,  as  charged  to  the  de- 
fendant, to  upwards  of  $16,000,  that  the  plaintiff  appeals. 
There  are,  indeed,  many  circumstances  showing  the  claim 
now  made  to  be  an  afterthought.  There  are  others,  doubt- 
less, from  which  it  is  apparent  that  the  testator  received 
benefits  from  the  plaintiff,  but  we  find  nothing  to  indicate 
an  agreement  for  compensation,  nor  any  fact  in  the  course 
of  their  correspondence  or  dealings  to  raise  even  a  serious 
suspicion  that  one  existed.  As  he  received,  so  he  bestowed 
benefits,  and  there  may  have  been  on  the  plaintiff's  part  an 
expectation  of  greater.  The  testator  may  have  excited  or 
encouraged  it,  but  disappointment  on  one  side  does  not  im- 
pose an  obligation  on  the  other,  and  the  conduct  relied  upon 
by  the  plaintiff  as  constituting  an  actual  engagement  is  too 
ambiguous  to  create  a  right  of  action. 

The  claim  allowed  for  a  portion  of  the  rental  value  of  the 
premises  occupied  by  the  plaintiff  has  no  better  foundation 
than  the  claim  disallowed  for  a  like  proportion  of  the  house- 
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liold  expenses.  It  is  true  the  gross  rental  value  has  not 
l)een  rendered  indeterminate  by  the  act  of  the  plaintiff,  but 
that  is  unimportant,  so  long  as  there  is  no  proof  of  an 
effectual  promise  to  pay  either.  Of  course,  the  right  of  a 
creditor  does  not  depend  on  the  circumstances  of  the  debtor, 
but  where  it  appears  that  during  his  life  the  supposed  debtor 
was  at  all  times  able  to  pay,  and  so  in  the  habit  of  paying  his 
debts,  that  at  his  death  his  estate  was  left  unencumbered,  and 
that  during  much  of  the  same  time  the  creditor  was,  if  not  in 
pecuniary  embarrassment,  at  least  contending  with  a  lim- 
ited and  somewhat  narrow  income,  it  cannot,  after  the  death 
of  one,  be  presumed  upon  doubtful  evidence  that  the  latter 
was  constantly  discharging  joint  obligations,  trusting  to  the 
dilatory  repayment  of  her  co-obligor.  The  presumption 
would  be  the  other  way,  that  her  ready  money  payments 
were  upon  her  own  account,  and  not  upon  joint  account. 

It  is  not  necessary  to  decide  that  no  obligation  of  any 
kind  existed  on  the  part  of  the  testator.  The  evidence  of 
the  plaintiff's  son  is  that  in  October,  1876,  the  testator 
acknowledged  that  he  owed  the  plaintiff  "  a  considerable 
amount,  more  than  he  could  then  pay,"  and  desired  the 
settlement  to  be  postponed  to  the  then  coming  ^^  first  of  the 
year,"  but  what  it  was  for,  or  to  what  the  testator  referred, 
the  witness  did  not  know.  He  made  no  claim,  nor  can  it 
be  implied  that  there  was  in  the  mind  of  the  testator  any 
such  relation  as  that  upon  the  assumed  existence  of  which 
the  present  action  is  founded.  Whether  credited  by  the 
referee  or  not,  it  is  therefore  unimportant.  It  is  sufficient 
for  the  present  purpose  to  say  that  the  contract  alleged  as 
the  foundation  of  this  cause  of  action,  in  any  reasonable 
view  of  the  evidence,  is  utterly  unproven.  There  is  also 
evidence  indicating  that  no  agi-eement  of  a  pecuniary 
nature  relating  to  support,  maintenance  or  lodging  was 
ever  contemplated  by  the  parties.  Between  the  plaintiff 
and  the  testator  there  were  no  relations  of  kindred,  near  or 
distant,  yet  it  is  evident  that  he  entered  her  family  circle  as 
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one  of  its  members  and  he  was  so  receiyed  and  treated* 

During  the  plaintiff's  widowhood  as  Mrs.  Van  Kleeck,  in 
1855,  he  occupied  the  same  house  with  her  in  Twenty-third 
street,  and  he  was,  as  his  letters  written  at  different  times 
state,  "  sincerely  and  affectionately"  attached  to  her  ;  her 
regard  for  him  was  co-existent,  and  his  interest  in  her 
children  was  manifested  from  their  infancy  onward,  and 
his  love  for  them  found  frequent  expression  in  his  letters* 

When  separated,  he  writes  to  her  :  "  The  only  home  I 
anticipate  in  this  world  is  with  you."  And  after  her  mar- 
riage to  Mr.  Budd,  she  writes  on  May  7,  1867,  from  Paris  ; 
*'  You  can't  even  imagine  the  interest,  I  may  say  affection^ 
that  Mr.  B.  has  for  you  ;  it  is,  I  need  not  say,  very  gratify- 
ing to  me,  and  if  agreeable  to  you,  think  you  had  better 
take  up  your  abode  with  us  altogether." 

He  became  a  member  of  their  household  and  lived  with 
them  on  intimate  and  familiar  footing,  so  much  so  that  one 
of  the  plaintiff's  friends,  a  frequent  visitor,  a  witness  for 
her  on  this  trial,  formed,  from  her  opportunities  of  obser- 
vation and  hearing,  as  early  as  1869,  the  belief  that  the 
decedent  was  the  plaintiff's  uncle.  Smales  was  unmarried. 
His  immediate  relatives  were  in  England,  and  he  was  under- 
stood to  be  a  man  of  considerable  property. 

No  evidence  of  any  promise  on  his  part  to  make  a  testa- 
mentary disposition  of  it  in  favor  of  the  plaintiff,  or  her 
family,  is  proven,  but  it  does  appear  that  it  was  the  subject 
of  conversation  among  other  members  of  the  household^ 
and  she  herself  says :  "  I  hardly  know  how  to  answer  the 
question  as  to  whether  I  have  ever  stated  to  other  people 
than  Mr.  Smales  the  expectation  of  myself  or  any  of  my 
family  receiving  any  money  from  Mr.  Smales  at  the  time  of 
his  death ;  some  of  my  family  would  ask  me  questions  occa- 
sionally as  to  his  position,  and  supposing  Mr.  Smales  a  man 
of  honor  and  that  he  would  do  as  he  said,  I  certainlv  ex* 
pected  a  liberal  reward." 

Whether  the  circumstances  relied  on  by  the  respondent 
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are  to  be  accounted  for  by  such  expectation,  it  is  not  neces- 
sary to  debate.  In  themselves  or  in  connection  with  any 
other  facts  in  this  case,  they  are  insufficient  to  create  a  cause 
of  action  and  they  are  consistent  with  an  expectation  of  a 
voluntary  and  satisfying  beneficence. 

We  find  no  ground  on  which  the  judgment  appealed 
from  can  be  supported.  It  should,  therefore,  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  the  event. 

All  concur,  except  Ruoeb,  Ch.  J.,  not  voting. 


Tacib  McD.  Hakper,  Appellant,  v.  Lbllib  Dowdnby, 
Administratrix^  etc.,  et  al.y  Respondents. 

Court  qf  Appeals,  April  16,  18S9 
Affirming  47  Hun,  227. 

1.  Covenants,   Incumbrances. — Xo  tax  or  assessment  can  exist  so  as  to  be 

a  lien  or  incumbrance  witliin  the  meaning  of  a  covenant  against  them, 
imtil  the  amount  thereof  shall  be  ascertained  or  determined. 

2.  Same, — Where  a  deed  is  executed  and  delivered  in  performance  of  a 

contract  to  convey  containing  a  covenant  against  incumbrances  prior 
to  the  apportionment  and  imposition  of  a  paving  assessment  upon  the 
persons  and  property  benefited,  there  is  neither  a  breach  of  contract 
nor  of  covenant. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court  in  favor  of  the  defendants,  entered  upon  an 
agreed  case  submitted  under  section  1279  of  the  Code  of 
Civil  Procedure. 

The  facts  submitted  were  as  follows : 

First y  One  Abraham  Dowdney  from  March  25, 1881,  to 
April  19,  1883,  was  the  owner  of  a  certain  lot  of  land,  situ- 
ated in  the  nineteenth  ward  of  the  city  of  New  York,  and 
while  he  was  such  owner  the  board  of  aldermen  of  that 
city,  on  the  6tli  day  of  December,  1881,  "in  accordance 
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with  the  provisions  of  chapter  335,  Laws  of  1873  (New  York 
•City  Consolidation  Act  of  1882,  §§  74, 75,  878,  879,  and  86), 
subdivision  9,  duly  passed  an  ordinance  that  Fourth  avenue 
be  paved  with  granite  block  pavement  between  Seventy- 
second  and  Ninety -sixth  streets,  with  a  foundation  of  concrete, 
and  that  crosswalks  be  laid,  and  tiiat  for  the  more  speedy 
execution  of  said  work  the  same  should  be  done  at  the  ex- 
pense of  the  cit}'  on  account  of  the  persons  respectively  upon 
whom  the  same  may  be  assessed,  and  the  said  ordinance 
was  approved  by  the  mayor  of  said  city,  in  due  course. 

The  work  was  completed  on  the  10th  of  November,  1882, 
and  on  the  22d  day  of  December,  1882,  the  commissioner  of 
public  works,  the  head  of  the  department  charged  with  the 
execution  of  said  work,  pursuant  to  section  5,  chapter  556, 
of  the  Laws  of  1880  (New  York  City  Consolidation  Act  of 
1882,  §  868),  certified  in  writing,  to  the  board  of  assessors, 
that  the  total  amount  of  all  the  expenses  which  had  been 
actually  incurred  by  the  mayor;  aldermen  and  commonalty, 
on  account  thereof,  was  the  sum  of  $133,500.12  and  that 
the  work  had  been  completed  and  had  been  accepted  by  the 
said  department. 

In  Januaiy,  1883,  the  contractor  was  fully  paid  by  the 
oity. 

On  the  17th  day  of  March,  1883,  the  comptroller  of  the 
oity  of  New  York,  pursuant  to  the  last  above-mentioned 
Act,  certified  to  the  board  of  assessors  by  his  certificate  in 
writing,  bearing  date  on  that  day,  that  the  amount  of  the 
interest  at  the  legal  rate  upon  the  several  instalments  ad- 
vanced, or  payments  made,  on  account  of  such  work,  from 
the  time  of  such  payment  or  advance  by  the  city  to  a  day 
sixty  days  after  the  date  of  the  certificate,  was  the  sum  of 
»4,196.30.     , 

These  two  suras,  amounting  to  fl37,696.42,  were  the 
only  expenses  incurred  in  connection  with  the  work. 

Second.  On  the  27th  day  of  March,  1883,  the  plaintiff 
entered  into  a  contract  with  Dowdney  for  the  purcliase  of 
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the  lot  above  referred  to,  at  the  price  of  #87,500,  and  ia 
consideration  thereof  he  agreed  to  convey  the  same  to  her 
by  deed  containing  a  general  warranty  and  the  usual  full 
covenants  for  the  conveying  and  assigning  to  her  the  fee 
simple  of  the  premises  free  from  all  encumbrances,  except 
a  certain  described  mortgage,  and  on  the  19th  of  April, 
1883,  he  performed  on  his  part  by  the  execution  and  de- 
livery of  such  a  deed,  containing,  among  othei*s,  a  covenant 
that  the  premises  "  were  then  free,  clear  and  discharged 
of,"  among  other  things,  all  "  charges,  ♦  *  *  taxes, 
assessments  and  incumbrances  of  what  kind  soever,  except 
said  mortgage." 

On  the  27th  day  of  November,  1883,  an  apportionment  of 
said  sum  of  $137,696.42,  upon  the  persons  and  property 
benefited,  as  required  by  section  270,  chap.  86,  Rev.  Laws 
of  1813  (N.  Y.  City  Consolidation  Act,  §  879),  and  by  sec- 
tion  5,  chap.  556,  Laws  of  1880  (Consolidation  Act,  §§  868, 
869),  was  made  by  the  board  of  assessors,  and  the  propor* 
tion  thereof  assessed  upon  the  premises  conveyed  to  the 
plaintiff  was  the  sum  of  $974.30. 

On  the  18th  of  July,  1885,  the  assessment  was  confirmed 
and  its  title  was  entered,  with  date  of  its  entry  and  date  of 
confirmation,  in  the  record  of  titles  of  assessments  con- 
firmed, kept  in  the  office  of  the  bureau  of  the  clerk  of  ar- 
rears of  the  comptroller's  office,  on  the  14th  day  of  January, 
1887,  pursuant  to  sections  885  and  915  of  said  consolidation 
act.  No  assessment  was  made  either  against  Mi's.  Harper 
or  Mr.  Dowdney  personally  as  owners,  but  the  plaintiff  on 
the  7th  of  September,  1887,  paid  to  the  city  the  amount  so 
assessed  upon  the  premises,  with  interest,  in  all  $971.05. 

Abraham  Dowdney  died  intestate  in  1886,  and  the  de- 
fendants were  appointed  and  qualified  as  administrators  o£ 
his  estate. 

Upon  this  case  the  question  submitted  is,  ^  Did  the  facte 
existing  on  the  19th  day  of  April,  1883,  the  day  of  the  de- 
livery of  the  conveyance  from  Abraham  Dowdney  to  Tacid 
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McD.  Harper,  or  at  any  time  prior  thereto,  constitute  upon, 
or  after,  such  delivery  a  breach  of  the  said  contract  of  sale, 
or  of  one  or  more  of  the  covenants  of  the  said  deed  as  set 
forth  above  ?  " 

If  this  question  is  to  be  answered  in  the  affirmative,  the 
plaintiff  is  to  have  judgment  for  the  amount  paid  by  her, 
with  interest;  if  in  the  negative,  the  defendants  are  to  have 
judgment ;  but,  in  either  event,  without  costs. 

The  court  below  gave  judgment  for  the  defendants. 

Mr,  DetfOy  for  appellant. 
Mr.  Doherti/j  for  respondents. 

Dakforth,  J. — Facts  substantially  like  those  presented 
in  this  case,  so  far  as  the  assessment  proceedings  are  con- 
cerned, were  brought  before  us  by  Abraham  Dowdney,  in 
his  action  against  the  city  of  New  York,  and  upon  similar 
covenants,  they  raised  the  same  question  of  law.  The 
supreme  court  was  of  the  opinion  that  the  covenants  gave 
no  right  to  the  relief  sought,  and  so  far  this  court  agreed, 
but  upon  other  circumstances  of  the  case,  admitted  by  de- 
murrer, the  court  differed,  and  the  plaintiffs  action  was 
maintained. 

Those  circumstances  do  not  exist  here,  and  the  principle 
enunciated  by  both  courts  in  deciding  the  first  point  was 
not,  as  the  appellant's  counsel  supposes,  obiter^  but  essential 
to  the  decision  then  made. 

The  rule  there  declared  is  easily  understood  and  plain  in 

its  application.     It  was  held  that  no  tax  or  assessment 

could  exist  so  as  to  be  a  lien  or  incumbrance  within  the 

meaning  of  a  covenant  against  them  until   the  amount 

thereof  should  be  ascertained  or  determined.     To  the  same 

effect  is  our  decision  in  Lathers  v.  Keogh  (109  N.  Y.  583 ; 

16  N.  Y.  State  Rep.  178).    In  the  case  at  bar,  this  was  not 

done  until  November  27,  1883,  when  the  apportionment 

lo 
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was  made  and  the  assessment  imposed  upon  the  premises. 
The  contract  was  merged  in  the  deed,  and  the  deed  was  ex- 
ecuted and  delivered  in  April  preceding  this  apportionment. 
There  was,  therefore,  neither  a  hreaoh  of  contract  nor  of 
the  covenant. 

Consequently,  the  appeal  fails,  and  the  judgment  of  the 
court  below  should  be  affirmed. 

All  concur. 


Olivb  AHBiS,  Respondent,  v.  Williah  D.  Abh8,  a9  Ex- 
ecutor, etc..  Appellant. 

Court  qf  Appeals,  Jpri<  16,  1889 
Affirming  47  Hun,  632. 

1.  Prwnlasory  note, — ^Tn  an  action  on  a  promissory  note,  a  prima  fade 

case  is  made  out  for  the  plaintiif,  where  the  signature  on  the  note  has 
been  proved  by  a  witness  who  is  familiar  with  the  handwriting  of  the 
alleged  maker^-and  testifies  to  his  belief  that  it  is  genuine,  or  where 
it  is  substantially  admitted. 

2.  Same. — ^After  such  prima  facie  case  is  made  out,  unless  there  is  some 

evidence  given  on  the  part  of  the  defendant  which  legitimately  tends 
to  show  that  the  note  is  not  genuine,  the  prima  facie  case  upon  this 
point  is  not  disturbed,  and  there  is  no  issue  of  genuineness  to  be  sub- 
mitted to  the  jury. 
S.  Evidence.  Forgery.— "Evidence  that  a  note  may  have  been  obtained 
from  the  maker  under  such  circumstances  as  would  have  rendered  it 
void,  has  no  bearing  upon  the  issue  or  defense  of  forgery. 

4.  Witnesaes.    ^dcersepar^y.— The  defendant  by  taking  the  testimony  of 

plaintiff  before,  and  reading  It  on,  the  trial,  does  not  thereby  make 
the  plaintiff  his  witness,  and  is  not  bound  by  the  evidence. 

5.  Evidence.   Suspicion. — Mere  suspicion  Is  not  enough  to  warrant  the 

submission  of  the  question  of  forgery  to  the  jury. 

6.  Same. — In  an  action  on  a  promissory  note,  where  the  defense  of  forgery 

is  set  up  in  the  answer,  evidence  that  it  was  the  custom  of  the  alleged 
maker  of  the  note  to  sign  instruments  some  little  distance  below  tlie 
last  of  the  writing,  is  of  the  vaguest  and  weakest  possible  nature,  even 
if  it  is  strictly  admissible. 
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7.  Same.  DeelariUion. — The  subsequent  will  of  the  all^^  maker  of  the 

note,  not  o£Fered  for  the  purpose  of  putting  in  evidence  an  instrument 
containing  a  genuine  signature  of  the  allied  maker  with  which  to 
compare  the  signature  to  the  note,  was  a  declaration  or  act  of  the 
maker  with  which  the  plainti£F  had  nothing  to  do,  and  was  properly 
excluded  on  the  oifer  of  the  executor. 

8.  Same,  IneompetenL^And   the  fact  that  the  said  will  contained  no 

provision  for  the  payment  of  the  note  in  question  was  incompetent 
evidence  against  the  plaintiff. 

9.  Same*  Oral   evidence.— Evidence    of  an  oral    agreement  is  proper* 

when  given,  not  for  the  purpose  of  proving  a  substantive  agreement 
not  in  writing,  but  for  the  purpose  of  showing  what  was  the  consider- 
ation of  the  written  instrument  upon  which  the  action  was  brou^t. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme courti  a£Qrming  a  judgment  entered  upon  a  verdict. 

Watson  Jf.  Rogers^  for  appellant. 

Levi  H.  Brownj  for  respondent. 

Pbckham,  J. — The  only  question,  as  we  think,  in  this 
case  is  whether  it  should  have  been  submitted  to  the  jury 
to  decide  upon  the  genuineness  of  the  note  sued  on  by  the 
plaintiff.  The  court  did  submit  to  the  jury  the  question 
whether  there  was  any  consideration  for  the  note,  and 
charged  that  unless  it  were  given  pursuant  to  an  agree- 
ment made  prior  to,  and  in  contemplation  and  considera- 
tion of  marriage,  although  executed  subsequent  thereto,  the 
note  was  without  consideration  and  was  void.  The  proof  in 
regard  to  the  execution  of  the  note,  when  the  plaintiff  first 
rested,  was  that  of  a  witness  who  was  entirely  familiar  with 
the  handwriting  of  the  alleged  maker,  and  who  testified  to 
his  belief  that  the  signature  at  the  end  of  the  note  was  gen** 
uine.  The  counsel  for  the  defendant  then  upon  being 
asked  stated  that  they  did  not  intend  to  give  any  evidence 
on  the  question  of  handwriting,  and  the  plaintiff's  counsel 
called  no  other  witness  on  that  point.  The  defendant's 
counsel   added  that  they  disputed  the  execution  of  the 
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paper.  It  was  admitted  that  the  body  of  the  note  was  in  the 
handwriting  of  the  plaintiff.  The  signature  of  the  note 
being  thus  proved,  and  substantially  admitted,  a  prima- 
facie  case  was  made  out,  and  the  plaintiff  rested. 

Unless  there  was  some  evidence  given  on  the  part  of  the- 
defendant  which  legitimately  tended  to  show  that  the  note 
was  not  the  genuine  note  of  the  decedent,  the  prima  facie 
case  of  the  plaintiff  upon  that  point  was  not  disturbed,  and 
there  was  no  issue  of  genuineness  to  be  submitted  to  the 
jury.  The  announcement  of  the  counsel  for  the  defendant 
that  they  disputed  the  execution  of  the  note,  taken  in  con- 
nection with  the  substantial  admission  of  the  genuine  char- 
acter of  the  signature  to  the  same,  clearly  indicates  tiiat 
they  meant  to  prove,  or  give  evidence  upon  the  subject  of 
the  forgery  of  the  note — ^not  as  to  the  signature,  but  as  to 
the  fact  that  a  note  had  been  written  over  the  signature 
without  the  knowledge  of  the  alleged  maker.  Forgery  (sa 
far  as  this  branch  of  the  case  goes)  was  the  defense,  in  sub* 
stance,  which  was  to  be  made,  and  upon  which  evidence- 
was  to  be  given. 

We  have  looked  in  vain  through  the  case  for  some  evi- 
dence upon  which  the  jury  could  legitimately  be  asked  to 
infer  such  forgery.  There  is  nothing  which  is  stronger 
than  the  vaguest  suspicion — a  mere  guess  that  possibly  it 
was  so,  but  no  evidence  of  such  fact  or  of  any  fact  from 
which  the  main  one  would  be  a  fair  or  natural  inference. 
The  note  may  have  been  obtained  from  the  maker  under 
such  circumstances  as  would  have  rendered  it  void,  but 
such  evidence  would  have  had  no  bearing  upon  the  forgery 
issue. 

In  order  to  prove  his  case,  the  defendant  showed  that 
the  alleged  maker  had  been  engaged  in  moving  from  one 
house  to  another  on  the  day  on  which  the  note  purports  to 
be  signed,  and  from  seven  o'clock  in  the  morning  until  late 
in  the  afternoon  he  was  shown  to  have  been  so  engaged 
that  it  would  have  been  (as  is  claimed)  difficult  to  have* 
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signed  a  note  without  being  seen.  But  he  had  only  to 
sign  his  name.  The  body  of  the  note,  it  is  admitted,  was 
in  the  plaintiff's  handwriting,  and  certainly  it  does  not 
take  a  very  long  time  to  sign  one's  name,  and  his  name 
may  have  been  signed  before  seven  o'clock,  or  at  some  time 
during  the  day  when  the  witnesses  who  were  sworn  were 
not  at  that  moment  present.  Because  they  did  not  see  him 
sign  it,  is  not  the  least  evidence  that  it  was  not  signed  by 
him. 

It  was  also  shown  that  the  defendant  was  about  eighty- 
seven  years  of  age  and  lived  in  the  same  village  with  his 
son,  in  whom  he  apparently  had  confidence,  and  with 
whom  he  was  accustomed  to  advise  on  business  matters, 
and  that  he  said  nothing  to  him  about  such  a  note.  The 
ante-nuptial  agreement,  which  was  in  writing  and  omitted 
all  mention  of  the  $1,000  note,  was  put  in  evidence  and 
showed,  as  defendant  says,  that  the  only  consideration  for 
the  marriage  was  the  execution  of  the  $800  note  by  the  de- 
cedent. It  is  said,  also,  that  the  fact  of  the  execution  of 
tlie  $1,000  note  was  not  spoken  of  by  plaintiff,  excepting  to 
one  person,  during  the  lifetime  of  the  defendant.  This  is 
in  substance  all  the  evidence  of  forgery  that  was  given. 
The  execution  of  the  note  having  been  proved  by  proof  of 
the  handwriting  of  the  maker,  the  genuine  character  of 
which  was  admitted,  we  are  unable  to  say  that  there  was 
evidence  enough  bearing  upon  the  question  of  forgery  to 
submit  it  to  the  jury.  Whether  the  note  was  obtained 
through  fraud  or  deceit  is  a  totally  different  question,  and 
one  which  was  not  withheld  from  the  jury,  as  the  court  sub- 
mitted to  them  the  question  whether  the  note  as  signed  was 
for  any  reason  not  valid.  This  included  the  question  of 
the  alleged  want  of  consideration. 

The  defendant  took  the  evidence  of  the  plaintiff  before 
trial,  and  it  was  read  in  evidence  on  the  trial ;  and  in  her 
deposition  she  swore  to  the  genuineness  of  the  note  and  to 
the  consideration  therefor,  and  that  it  was  a  valid  and  fair 


280  ARMS  V.  ARMS. 


Opinion  of  the  Court,  by  Bbckham,  J. 


note.  The  plaintiff  claimed  on  the  trial  that  as  the  defend- 
ant had  called  the  pUintiff,  and  taken  lier  evidence,  he  was 
bound  by  it.  We  do  not  think  so.  The  cases  of  Becker  v. 
Koch  (104  N.  Y.  894),  and  Cross  v.  Cross  (108  N.  Y.  628), 
are  conclusive  on  the  point.  The  plaintiff  also  gave  some 
additional  evidence  as  to  an  admission  of  the  defendant  to 
a  witness  that  he  had  given  such  a  note.  The  strength  of 
plaintiffs  case,  however,  consisted  in  the  absence  of  evi- 
dence of  any  forgery  upon  the  part  of  the  defense.  We 
cannot  say  that  the  case  was  free  from  suspicion,  but  mere 
suspicion  was  not  enough  to  submit  the  question  of  forgery 
to  the  juiy. 

The  defendant's  counsel  also  offered  to  prove  'by  the  de- 
fendant that  is  was  the  custom  of  his  father,  the  alleged 
maker  of  the  note,  to  sign  instruments  some  little  distance 
below  the  last  of  the  writing  ;  but  it  was  excluded.  Such 
evidence  is  of  the  vaguest  and  weakest  possible  nature,  and 
even  if  strictly  admissible,  we  do  not  think  that  added  to 
the  other  evidence  there  was  enough  to  carry  the  case  to 
the  jury  upon  the  issue  of  forgery. 

There  was  no  error  in  excluding  the  will  of  the  alleged 
maker  of  the  note.  It  was  not  offered  for  the  purpose  of 
putting  in  evidence  an  instrument  containing  a  genuine 
signature  of  the  defendant  with  which  to  compare  the  sig- 
nature to  the  note,  for  the  latter  signature  was  also  admit- 
ted to  be  genuine.  It  was  a  subsequent  declaration  or  act 
of  the  maker  with  which  the  plaintiff  hud  nothing  to  do, 
and  which  could  in  no  way  bind  her.  The  fact  that  it  con- 
tained no  provision  for  the  payment  of  the  f  1,000  note  was 
incompetent  evidence  as  against  the  plaintiff ;  and  hence  the 
will  was  properly  excluded. 

The  evidence  of  the  alleged  oral  agreement  was  given, 
not  for  the  purpose  of  proving  a  substantive  agreement  not 
in  writing  and  made  upon  consideration  of  marriage.  It 
was  given  for  the  purpose  of  showing  what  was  the  con- 
sideration of  the  written  instrument  then  in  the  hands  of 
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the  plaintiff  and  upon  which  the  action  had  been  brought. 
Such  evidence  has  always  been  held  proper.  It  did  not 
contmdict  the  ante-nuptial  written  agreeme;it.  It  simply 
showed  other  considerations  than  those  named  therein,  for 
the  marriage. 

We  are  unable  to  see  that  any  legal  error  was  committed 
on  the  trial,  and  the  judgment  must  therefore  be  affirmed, 
with  costs. 

All  concur. 


The  People  of  the  State  of  New  Yobk,  Respond- 
ents, V.  Soils  Kelly,  Appellant. 

Covart  qf  Appeals,  April  16,  1880. 

1.  Appeals.  Criminal  cases, — ^In  pursuance  of  the  proTisions  of  the  Ck>de 

of  Criminal  Procedure,  as  amended  by  chap.  403,  Laws  of  1887,  a  de- 
fendant convicted  of  murder  in  the  first  de^e(^  may  appeal  directly  to 
the  court  of  appeals  from  the  judgment  entered  npon  his  conviction. 

2.  Sanie, — This  provision  wad  not  intended  to  authorize  the  court  of  ap- 

peals to  review  findings  of  fact,  founded  upon  sufficient  evidence, 
made  by  the  jury,  or  to  reverse  judgments  simply  because  of  a  differ- 
ence of  opinion  on  the  facts  between  this  court  and  the  jury ;  but  was 
intended  to  invest  the  court  with  the  power  of  ordering  a  new  trial  in 
cases  where,  upon  a  consideration  of  the  whole  case,  it  is  manifest 
that  injustice  has  been  done,  though  the  question  has  not  been  prop- 
erly raised  by  exceptions  in  the  court  below;  but  it  is  an  authority 
which  must  be  exercised  under  the  restraint  of  settled  rules,  and  in 
accordance  with  established  principles  of  law  regulating  and  defining 
the  duties  of  appellate  tribunals  in  reviewing  the  judgments  of  trial 
courts. 

3.  Criminal  lato.     Words  no  excuse. — It  is  not  sufficient  to  excuse  a  per- 

son from  the  consequences  of  a  fatal  assault  upon  another,  that  he  has 
been  provoked  thereto  by  an  angry  controversy  of  words  alone,  how- 
ever aggravating  they  may  have  been.  When  such  language  induces 
a  personal  conflict  of  strength  between  persons  of  comparatively 
equal  ability  to  inflict  injury,  the  seizure  of  a  dangerous  weapon,, 
accidentally  near,  by  one  of  the  parties,  and  a  blow  given  in  the  heat  of 
passion,  might  be  regarded  by  the  jury  as  excusable. 
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4.  Same,    Intent — But,  when  the  parties  are  unequal  in  strength,  and 

the  assaulting  party,being  the  stronger,  and  having  no  reason  to  appre- 
hend physical  injury  from  the  other  uses  a  dangerous  weapon,  the  ques- 
tion whether  It  is  used  with  homicidal  intent  is  one  of  fact  for  the  jury. 

5.  Same,    Premeditation. — ^The  fact  that,  when  an  affray  was  apparently 

terminated,  and  deceased  had  retired  to  a  remote  comer  of  the  room, 
with  an  evident  intent  to  avoid  the  defendant,  the  latter,  after  an 
opportunity  to  reflect  upon  his  course  of  action,  then  sought  her  out, 
armed  with  a  new  and  dangerous  weapon,  and  with  the  obvious  in- 
tention of  continuing  the  affray,  is  very  persuasive  proof  of  a  deliberate 
and  determined  purpose  on  his  part. 

6.  Witnesses.  H^reshing  memory. — Where  the  fact  that  a  witness  for  the 

prosecution  has  omitted  to  testify  to  a  material  fact  on  his  direct  ex- 
amination must  be  ascribed,  either  to  his  forgetfulness  or  a  disposi- 
tion to  befriend  the  accused  by  its  suppression,  the  district  attorney 
may,  with  the  avowed  purpose  of  refreshing  his  recollection,  ask  him 
if  he  had  not  previously  testified  to  certain  other  facts  specified,  incase 
he  has  given  no  evidence  conflicting  with  this  statement,  and  it  in  no 
degree  tended  to  contradict  his  testimony. 

Edwin  HicTcB^  for  appellant. 
Frank  Rice^  for  respondents. 

RuGEB,  Ch.  J. — ^The  defendant  was  indicted  of  the  crime 
of  murder  in  the  first  degree,  for  killing  one  Eleanor 
O'Shea,  by  striking  her  upon  the  head  with  a  hammer,  at 
the  town  of  Geneva,  in  the  county  of  Ontario,  on  the  6th 
day  of  November,  1888.  At  a  trial  in  the  court  of  oyer  and 
terminer,  held  in  said  county,  in  December,  1888,  the  de- 
fendant was  convicted  of  the  crime  charged,  and,  in  pur- 
suance of  the  provisions  of  the  Code  of  Criminal  Procedure, 
as  amended  by  chapter  493  of  the  Laws  of  1887,  has  ap. 
pealed  directly  to  this  court  from  the  judgment  entered 
upon  his  conviction.  Upon  such  an  appeal  we  are  required 
to  examine  the  whole  case,  and  determine  wliether,  in  our 
opinion,  "  the  verdict  was  against  the  weight  of  evidence, 
or  against  law,  or  that  justice  requires  a  new  trial,  whether 
any  exception  shall  have  been  taken  or  not  in  the  court 
below." 

We  do  not  think  that  this  provision  was  intended  to  an- 
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thorize  this  court  to  review  findings  of  fact,  founded  upon 
sufficient  evidence,  made  by  the  jury,  or  to  reverse  judg- 
ments simply  because  of  a  difference  of  opinion  on  the  facts 
between  this  court  and  the  jury  ;  but  was  intended  to  in 
vest  the  court  witli  the  power  of  ordering  a  new  trial  in 
•cases  where,  upon  a  consideration  of  the  whole  case,  it  is 
manifest  that  injustice  has  been  done,  although  the  question 
lias  not  been  properly  raised  by  exceptions  in  the  court 
T)elow.  People  v.  Cignarale,  110  N.  Y.  23 ;  16  N.  Y.  State 
Hep.  165. 

This  provision,  undoubtedly,  gives  great  latitude  of  au- 
thority to  the  court  in  granting  new  trials  to  convicted 
ofiFenders,  but  it  is  an  authority  which  must  be  exercised 
under  the  restraint  of  settled  rules,  and  in  accordance  with 
established  principles  of  law.  regulating  and  defining  the 
duties  of  appellate  tribunals  in  reviewing  the  judgments  of 
trial  courts. 

It  is  claimed  that  a  consideration  of  the  evidence  sliows  a 
lack  of  proof  of  that  premeditation  and  deliberation  in  the 
commission  of  the  offense  which  is  required  by  the  statute 
to  sustain  a  conviction. 

There  is  no  serious  question  in  the  case,  but  that  Eleanor 
O'Shea  came  to  her  death  in  consequence  of  a  blow  in- 
dicted with  an  iron  hammer  upon  her  head  by  John  Kelly, 
or  but  that  the  blow  was  intentionally  given  for  the  pur- 
pose of  inflicting  serious  bodily  injury  upon  said  O'Shea. 
The  principal  question  in  the  case  is  the  determination  of 
the  particular  intent  with  which  the  defendant  struck  the 
blow.  This  can  be  ascertained  only  by  an  examination  of 
the  facts  proved  on  the  trial.  The  evidence  on  the  subject 
is  given  almost  wholly  by  the  witness,  Mahar,  who  was  ap- 
parently friendly  to  the  defendant,  and  betrayed  a  slight, 
but  perceptible,  disposition,  not  only  by  liis  evidence,  but 
also  by  his  failure  to  recollect  inculpatory  circumstances,  to 
favor  him  in  his  version  of  the  transaction.  The  affray  oc- 
curred about  ten  o'clock  in  the  evening,  at  the  house  of  one 
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George  Kippen,  who  was  a  farmer,  living  about  two  and 
one  half  miles  from  the  village  of  Geneva.     The  houseliokl 
consisted,    at    the    time    in  question,  of   George    Kippen, 
Margaret  Kippen,  his  daughter,  aged  about  thirty  years, 
Eleanor  O'Shea,  his  housekeeper,  aged  abc^ut  forty-six,  and 
one  Mahar,  the  witness,  who  was  of  the  age  of  about  sixty- 
eight  years.     The  defendant  was  the  foreman  of  the  farm, 
and  had  worked  for  Kippen  in  that  capacity  about  fifteea 
years.     He  was  a  married  man  with  children  grown  up,  and 
was  then  living  in  a  tenant  house  on  the  same  farm  about- 
eighty  rods  distant  from  Kippen's  house,  but  was  separated 
from  his  family,  and  took  his  meals  generally  at  Kippen's.. 
On  the  day  in  question,  he  had  been  at  Geneva  through 
the  afternoon  and  evening,  and  returned  to  Kippen's  about- 
nine  o'clock  p.m.     He  went  directly  to  the  barn  to  put  out 
his  horse.     Margaret  Kippen  followed  him   there   with   a 
lantern,  leaving  O'Shea  and  Mahar  in  the  kitchen  of  tha 
house.     Margaret  and  O'Shea  had  immediately  previous  to 
defendant's  return  had  an  angry  and  violent  controversy 
growing  out  of  a  charge  made  by  O'Shea  that  Margaret 
went   to   the  barn  to  see  defendant  for  improper  purposes, 
and  forbidding  her  from  going  there  any  more.     Margaret 
insisted  upon  going,  and  did  so.     After  the  lapse  of  a  few 
minutes,  Margaret  returned   to  the    house,  and    was  soon 
followed  by  defendant.     O'Shea  then  again  commenced  her 
imputations  upon  Margaret's  chastity,  and  accused  her  of 
being  unduly  intimate  with  Kelly. 

Kelly  then  asked  her  what  authority  she  had  to  charge 
him  witli  such  conduct,  and  she  replied  that  she  had  Mr* 
Kippen  for  authority  and  what  she  knew  herself  and  what 
Margaret  had  told  her.  Kelly  then  asked  her,  "  Do  you  say 
I  am  a  whoremaster?"  and  she  rose  up  and  said,  "Yes,  I 
do."  Kelly  immediately  struck  her  with  his  fist,  knocking 
her  down  near  the  stove  in  the  centre  of  the  north  side  of 
the  room,  and,  while  she  was  on  the  floor,  kicked  her  on 
the  breast,  head  and  shoulders  with  his  boot.     She  then  ran 
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up  hurriedly  and  seized  a  tea  kettle  standing  on  the  stove 
and  exclaimed,  "I  will  scald  you,"  and  struck  with  it  at 
Mr.  Kelly.  Thereupon  a  squabble  ensued  between  Kelly 
and  Margaret  on  one  side  and  O'Shea  on  the  other,  which 
resulted  in  their  getting  the  tea  pot  away  from  her.  O'Shea 
then  assaulted  Margaret  and  shoved  or  drove  her  into  the 
hall  through  a  door  near  the  nortlieast  corner  of  the  kitchen, 
and  said  to  her,  "  I  will  smash  you  if  you  don't  keep  your 
bands  off  of  me." 

It  would  appear  that  Margaret  remained  in  the  hall  until 
after  the  fatal  blow  was  struck.  About  this  time  Mahar 
said  to  Kelly  that  he  had  l>etter  quit  and  approached  him 
near  the  middle  of  the  room,  and  Kelly  told  him  "  to  keep 
awa3^"  Mahar  then  put  up  his  hands  and  Kelly  put  hi» 
hands  against  those  of  Mahar,  and  crowded  him  back  into 
the  northwest  corner  of  the  room,  where  he  remained  dur- 
ing  the  rest  of  the  affray. 

When  O'Shea  returned  from  the  hall  and  passing  Kelly 
went  to  the  southwest  corner  of  the  room  without  making 
any  remarks,  Kelly  stood  in  the  northeast  corner  near  a 
mantel  upon  which  were  two  or  three  hammers  usually  kept 
in  that  place.  After  a  brief  interval  he  walked  coolly  across 
the  room  to  the  opposite  corner  where  O'Shea  stood  and 
speaking  low  and  quietly  said:  "Can  you  prove  what  yoa 
said  ?  Do  you  say  I  am  a  whoremaster  ?  She  says  "  I  do,'* 
upon  which,  in  the  language  of  Mahar,  Kelly  "  up  with  hid 
hand  and  struck  her  with  the  hammer  on  the  head."  O'Shea 
sank  to  the  floor  on  her  knee  and  Kelly  poked  at  her  with 
his  foot.  O'Shea  then  got  up  and  says  :  "  Mr.  Mahar,  you 
know  all  this,  and  struggled  to  a  chair  standing  on  the  south 
side  of  the  room  near  the  table,  a  few  feet  from  where  she 
was  struck,  and  sat  down.  While  sitting  there  Margaret 
came  up  with  a  stick  of  stove  wood  and  struck  at  her  several 
times,  probably  hitting  her  face,  breast  and  legs  some  ap- 
parently trifling  blows.  Then  O'Shea  got  up  and  staggered 
along  the  south  and  east  side  of  the  room  to  a  pantry  open- 
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ing  from  the  northeast  comer  of  the  kitchen  and  passed 
through  the  door,  closing  it  behind  her. 

Soon  after  this  she  was  heard  to  fall  on  the  floor.  Here 
she  remained,  unobserved  and  unattended,  until  the  next 
morning,  when  she  was  discovered  lying  in  a  pool  of  blood 
in  a  dying  condition,  and  expired  in  the  evening  of  that  day. 
Kelly  remained  in  the  kitchen  a  short  time,  when  he  went 
into  George  Kippen's  room  on  the  same  floor,  and,  after  a 
tsliort  convei'sation,  returned  with  him  to  the  kitchen  and 
remarked,  ^^  By  Christ,  whoever  will  accuse  me  of  being  a 
whoremas^-er  in  this  house,  or  an  adulterer,  if  I  had  a  pistol 
I  would  send  the  contents  of  it  right  through  him.'*  He 
then  walked  over  to  Mahar  and  told  him  to  put  on  his  things 
and  come  out  doors.  As  they  went  out,  Margaret  said  to 
Mahar,  ^'  That  is  right  Tom,  go  out  doors  and  go  away  from 
here  and  don*t  come  around  again  this  night.'*  Mahar  went 
to  the  barn  with  Kelly,  who,  after  doing  some  choi-es,  re- 
turned towards  the  house,  when  Mahar  said  to  him,  *^  I  guess 
she  is  hurt,  I  think  she  ought  to  be  seen  to."  Kelly  replied, 
^^  Wait  here,  I  want  to  go  to  the  house,"  and  taking  a  lantern 
went  to  the  pantry  window  and  looked  in.  He  soon  returned 
and  said,  "  Let's  go  to  my  house."  Mahar  replied,  "  I  will 
sleep  in  the  barn  and  I  guess  I  won't  go  up  there  to-night.'* 
Kelly  says,  "No  you  won't,  you  must  come  with  me,"  and 
Mahar  went  with  him  and  remained  through  the  night  with 
Kelly.  About  seven  o'clock  the  next  morning  Kelly  and 
Mahar  returned  to  the  barn,  when  Mahar  said,  "John,  I  am 
afraid  she  is  hurt,"  to  which  Kelly  replied, "  It  is  good  enough 

for  the  d n  thing,  she  might  attend  to  her  business."     He 

also  said,  "  The  da — nd  rotten  thing,  she  is  always  making 
trouble."  It  also  appeared  that  Kelly  and  O'Shea  had,  at 
various  times  previous  to  the  affray,  had  angry  controvereies 
on  the  subject  of  his  relations  with  Margaret,  and  on  one 
occasion  nearly  came  to  blows.  He  had  frequently  before 
this  said  that  he  wouldn't  have  the  d  ■  d  thing  there  and 
would  send  her  away ;  that  he  didn't  want  her  there,  dan 
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similar  remarks  to  various  persons.  After  his  arrest  and  on 
his  way  to  jail,  the  day  after  the  homicide,  on  being  re- 
proached for  his  conduct,  he  said,  ^^  A  man  can't  control 
himself  when  everybody  is  picking  on  him  and  his  auger 
gets  the  best  of  him.**  At  the  time  of  the  affray  Kelly  was 
under  the  influence  of  liquor,  and  he,  as  well  as  O'Shea,  in 
the  language  of  the  witness,  were  very  angry,  and  acted  like 
crazy  people. 

Upon  this  evidence  it  was,  we  think,  a  fair  question  for 
the  jury  to  determine  whether  the  death  of  O'Shea  was 
produced  by  that  degree  of  deliberation  and  premeditation 
which  rendered  it  murder  in  the  first  degree. 

So  far  as  this  case  is  concerned  the  inquiry  is,  whether 
the  evidence  establishes  the  fact  that  Eleanor  O'Shea  was 
killed  from  a  deliberate  and  premeditated  design  to  effect 
her  death.  Section  183,  Penal  Code.  If  she  was,  then  the 
defendant  was  guilty  of  murder  in  the  first  degree,  and 
was  properly  convicted  of  the  offense.  It  is  not  sufficient 
to  excuse  a  person  from  the  consequences  of  a  fatal  assault 
upon  another,  that  he  has  been  provoked  thereto  by  an 
angry  controversy  of  words  alone,  however  aggravating 
they  may  have  been ;  but  when  such  language  induces  a 
personal  conflict  of  strength  between  parties  of  compara- 
tively equal  ability  to  inflict  injury,  the  seizure  of  a  danger- 
ous weapon,  accidentally  near,  by  one  of  the  parties  and  a 
blow  given  in  the  heat  of  passion,  might  be  regarded  by  a 
jury  as  excusable.  This,  however,  is  not' the  rule  where  the 
^rties  are  unequal  in  strength  and  the  assaulting  party 
has  no  reason  to  apprehend  physical  injury  from  the  other. 
Here  the  violence  was  initiated  by  the  defendant;  and, 
although  he  had  no  reason  to  anticipate  adequate  resistance, 
it  was  followed  up  and  continued  after  his  adversary  had 
been  silenced  and  disarmed. 

That  there  was  abundant  evidence  of  deliberation  and 
premeditation  in  striking  the  blow  which  caused  death,  we 
do  not  consider  a  debatable  question  in  the  case,  but  whether 
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it  was  delivered  with  liomicidal  intent  is  a  question  about 
which  some  difiference  of  opinion  might  exist 

We  think,  however,  upon  the  whole  evidence  that  the 
jury  who  saw  the  parties  and  their  witnesses  and  heard 
their  evidence,  and  could  judge  of  their  intelligence  and 
credibility,  had  better  opportunities  for  arriving  at  a  correct 
conclusion  in  respect  to  the  question  than  an  appellate 
tribunal  possesses. 

The  evidence  that  the  affray  had  apparently  terminated 
after  O'Shea  excluded  Margaret  from  the  room,  and  retired 
to  the  corner  most  remote  from  Kelly,  with  an  evident 
intent  to  avoid  him,  and  that  he  then  sought  her  out,  after 
an  opportunity  to  reflect  upon  his  course  of  action,  with 
the  obvious  purpose  of  continuing  the  affray  armed  with  a 
new  and  dangerous  weapon,  is  very  persuasive  proof  of  a 
deliberate  and  determined  purpose  on  his  part.  People  v. 
Sullivan,  7  N.  Y.  396. 

It  is  obvious  that  Kelly  never  considered  himself  in  danger 
of  bodily  harm  from  0*Shea ;  he  had  silenced  her  tongue, 
and  she  showed  no  disposition  to  renew  the  controversy, 
and  all  apparent  reason  for  continuing  it  had  ceased,  except 
a  purpose  on  his  part  to  inflict  punishment  upon  her.  He 
then,  apparently,  armed  himself  with  the  hammer,  a  dan- 
gerous if  not  deadly  weapon,  and  proceeded  across  the  room 
to  attack  a  defenseless  and  unresisting  woman,  not  possibly 
with  the  intention  of  striking  her  in  the  first  instance,  but 
evidently  with  a  view  of  compelling  in  some  way  a  retrac- 
tion of  her  charges  against  him.  In  the  event  that  she  re- 
fused, it  was  a  natural  inference  from  the  evidence  that  he 
intended  to  strike  her  on  the  head,  a  vulnerable  and  vital 
bpot,  with  the  consequences  which  would  naturally  follow 
from  such  a  blow.  It  is  not  possible  that  he  could  have 
supposed  it  would  be  harmless,  and  it  is  difficult  to  see  how 
he  could  have  expected  it  would  be  otherwise  than  fatal. 
The  indifference  with  which  he  witnessed  her  struggle  to 
reach  the  pantry,  and  his  peremptory  disposition  of  Mahar 
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for  the  night,  thus  removing  the  only  person  from  the  house 
who  was  friendly  to  the  deceased  and  capable  and  willing 
to  render  assistance  in  her  extremity,  showed  a  cruel  dis- 
position and  a  reckless  disregard  of  human  life  and  bore 
strongly  upon  the  intent  with  which  the  blow  was  inflicted. 
That  he  considered  the  provocation  given  to  him  by  O'Shea 
a  su£5cient  reason  for  killing  a  human  being  was  ostenta- 
tiously avowed  by  him  immediately  after  the  affray,  and 
might  fairly  have  been  considered  by  the  jury  as  an 
attempted  justification  of  consequences  which  he  then 
apprehended  and  probably  premeditated.  The  hindrance 
which  O'Shea  had  for  a  long  time  presented  to  the  contin- 
uance of  his  illicit  intercourse  with  his  paramour,  furnishes 
^  motive  for  the  crime,  which  might  have  been  considered 
by  the  jury  sufficiently  strong  to  induce  him  to  attempt  the 
life  of  the  deceased. 

We  are,  therefore,  on  the  whole  case,  of  the  opinion  that 
ihe  evidence  supports  the  verdict  of  the  jury,  and  that  there 
is  no  sufficient  reason  in  the  facts  of  the  case  to  authorize 
the  conclusion  that  injustice  has  been  done  the  defendant 
Toy  the  judgment  appealed  from. 

The  only  other  point  made  by  the  appellant  of  any  im- 
portance is  that  raised  by  the  objection  to  questions  put 
to  the  witness  Mahar  by  the  people,  respecting  testimony 
previously  given  by  him  before  the  committing  magistrate 
-and  the  grand  jury. 

Mahar  had  omitted  to  testify  in  detail  to  the  movements 
of  Kelly  between  the  time  when  the  deceased  returned  to 
the  kitchen  and  the  infliction  of  the  fatal  blow.  With  the 
obvious  and  avowed  purpose  of  refreshing  his  recollection, 
the  district  attorney  asked  whetlier  he  had  not  previously 
sworn  that  Kelly  moved  coolly  across  from  the  northeast  to 
the  southwest  corner  of  the  room  where  O'Shea  stood,  and, 
also  whether  Kelly  did  not  then  address  her  in  a  low  and 
•quiet  tone  of  voice. 

The  witness  admitted  that  he  so  testified,  and  upon  the 
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further  question  as  to  whether  that  was  the  fact,  he  an- 
swered that  it  was.  This  was  certainly  quite  material  evi- 
dence and,  if  it  was  true,  was  competent  on  the  part  of  the 
people.  The  fact  that  he  omitted  to  testify  to  it  on  his^ 
direct  examination  must  be  ascribed  either  to  his  forgetful- 
ness  or  a  disposition  to  befriend  the  accused  by  its  suppres- 
sion. He  had  given  no  evidence  conflicting  with  this  state- 
ment, and  it  tended  in  no  degree  to  contradict  his  testimony. 

The  manner  in  which  it  was  drawn  out  might  affect  the 
credibility  of  the  witness  with  the  jury,  but  having  affirmed 
the  truth  of  the  facts,  aside  from  his  admissions  as  to  his 
testimony  on  the  previous  occasion,  it  was  the  province  of 
the  jury  to  give  such  credit  to  his  evidence  as  it  was  en- 
titled to. 

We  are  of  the  opinion,  within  the  rule  laid  down  in  Bui- 
lard  V.  Pearsall  (63  N.  Y.  230),  that  it  was  proper  for  the 
people  to  refresh  the  recollection  of  the  witness  in  the  man- 
ner pursued  in  this  case. 

Several  exceptions  were  taken  to  the  rulings  of  the  court 
upon  challenges  to  jurors  made  by  the  accused,  and  we  are 
of  the  opinion  that  none  of  them  were  well  taken.  Thomas 
V.  People,  67  N.  Y.  218;  People  v.  Carpenter,  102  Id.  238; 
1  N.  Y.  State  Rep.  648. 

We  have  examined  other  points  made  by  the  appellant 
on  the  argument  with  the  care  which  the  importance  of  the 
case  requires,  but  are  of  the  opinion  that  no  errors  were 
committed  by  the  trial  court  which  authorize  a  reversal  of 
the  judgment  of  conviction. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

NOTB  ON  THE  EXTENT  OF  REVIEW  BT  THE   COUBT  OF  APPEAJLS  UHBBB 

Section  528  of  the  Cbiminal  Code. 

In  People  v.  Kelley,  above  reported,  the  defendant  was  indicted  for  the 
crime  of  murder  in  the  first  degree.  At  a  trial  in  the  court  of  oyer  and 
terminer,  he  was  convicted  of  the  crime  charged,  and,  in  pursuance  of  the 
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provisions  of  the  Code  of  Criminal  Procedure,  as  amended  by  chap.  493  of 
the  Laws  of  1887,  appealed  directly  to  the  court  of  appeals  from  the 
Judgment  entered  upon  his  conviction. 

The  amendment  referred  to  reads  as  follows : 

§  528  .  .  .  When  the  judgment  is  of  death,  the  court  of  appeals  ms.y 
order  a  new  trial,  if  it  be  satisfied  that  the  verdict  was  against  the  weight 
of  evidence  or  against  law,  or  that  justice  requires  a  new  trial,  whether  any 
exceptions  shall  have  been  taken  or  not,  in  the  court  below  .  .  .  The 
amendment  herein  shall  not  affect  any  appeal  taken  to  and  pending  in  the 
supreme  court  or  court  of  appeals,  at  the  time  this  act  shall  become  a  law. 

The  court  held  in  this  case  that,  upon  such  an  appeal,  it  was  required  to 
examine  the  whole  case  and  determine  whether,  in  its  opinion,  the  verdict 
was  against  the  weight  of  evidence,  or  against  law,  or  that  justice  requires 
a  new  trial,  whether  any  exceptions  shall  have  been  taken  or  not  in  the 
court  below. 

This  provision  was  not  intended  to  authorize  the  court  of  appeals  to  review 
findings  of  fact,  founded  upon  sufficient  evidence,  made  by  the  jury,  or  to 
reverse  judgments  simply  because  of  a  difference  of  opinion  between  the 
said  appellate  court  and  the  jury.  But  it  was  intended  to  invest  the  court 
with  the  power  of  ordering  a  new  trial  in  cases  where,  upon  a  consideration 
of  the  whole  case,  it  is  manifest  that  injustice  has  been  done,  though  the 
question  has  not  been  properly  raised  by  exceptions  In  the  court  below.  Id. ; 
People  V.  Cignarale,  110  N.  Y.  23. 

This  provision  undoubtedly  gives  great  latitude  of  authority  to  the  court  in 
granting  new  trials  to  convicted  offenders,  but  it  is  an  authority  which  must 
be  exercised  under  the  restraint  of  settled  rules  and  in  accordance  with 
established  principles  of  law  regulating  and  defining  the  duties  of  appellata 
tribunals  in  reviewing  the  judgments  of  trial  courts.    Id. 

The  jurisdiction  vested  in  the  court  of  appeals  by  chap.  493  of  the  Laws 
of  1887,  to  order  a  new  trial  on  appeal  from  a  judgment  of  conviction  in  & 
capital  case,  where  it  is  satisfied  that  the  verdict  was  against  the  weight  of 
evidence,  or  that  justice  requires  a  new  trial,  formerly  pertained  exclusively 
to  the  supreme  court.  But  as  now,  by  the  act  of  1887,  an  appeal  lies 
directly  to  the  coiul;  of  appeals  from  a  judgment  of  death  rendered  by  the 
trial  court,  without  any  intermediate  review  in  the  supreme  court,  the 
power  to  grant  a  new  trial  under  the  same  circumstances,  as  it  was  formerl^ir 
exercised  by  the  supreme  court,  was,  with  manifest  pi-opriety  and  justice,, 
conferred  upon  the  former  court.  People  v.  Cignarale,  ante.  But  it  wa9 
not  the  intention  of  the  statute  of  1887  to  confer  upon  this  court  a  new 
power  not  theretofore  exercised  by  appellate  courts  to  grant  new  trials  in 
criminal  cases,  or  to  confer  a  power  to  supervise  or  set  aside  the  judgments 
of  courts  of  original  jurisdiction  upon  other  or  different  considerations  than 
those  which  governed  the  supreme  court  in  similar  cases.  The  statute 
simply  invested  this  ooort  with  a  jurisdiction  formerly  possessed  by  the 

16 
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supreme  court  to  grant  new  trials  on  the  merits,  which  change  was  made 
necessary  by  tlie  change  of  procedure. 

Therefore,  in  determining  whether,  in  a  case  brought  to  the  court  of 
appeals  under  the  statute  of  1887,  a  new  trial  should  be  granted  on  the 
merits,  the  court  is  bound  by  the  settled  rules  governing  appellate  courts 
possessing  and  exercising  this  jurisdiction.  It  is  a  cardinal  principle  in 
our  jurisprudence  that  the  jury  is  the  ultimate  tribunal  for  the  investiga- 
tion and  determination  of  (questions  of  fact.  Id.  it  is  no  more  the  province 
of  an  appellate  court,  tlian  of  the  court  of  original  instance,  to  determine 
controverted  questions  of  fact  arising  upon  conflicting  evidence.  Neither 
court  can  lawfully  usurp  the  appropriate  function  of  the  jury;  and  neither 
can  substitute  its  own  judgment  for  that  of  tlie  jury,  where  the  facts  are 
reasonably  capable  of  diverse  or  opposing  inferences.  Id. ;  People  v.  Fish, 
Ct.  of  App.,  Jan.  13,  ISOl.  But  the  power  to  grant  new  trials  is  an  essential 
^feguard  against  the  miscarriage  of  justice.  And  in  nearly  all  judicial 
systems,  the  court  in  some  form  has  been  invested  with  this  power  as  a 
protection  against  passion,  prejudice,  mistake,  perversity  or  corruption  on 
the  part  of  the  jurors.  And  these  are  matters  to  be  considered  by  the  court, 
when  called  upon  to  supervise  the  findings  of  a  jury.  As  in  very  many,  if 
not  most,  criminal  cases,  there  is  a  conflict  of  evidence  upon  material  facts, 
it  is  primarily  the  province  and  duty  of  the  jury  to  determine  where  the 
truth  lies.  There  must,  according  to  settled  principles  of  criminal  law,  be 
a  preponderance  of  evidence  against  the  defendant,  to  authorize  a  conviction. 
By  this  rule  the  jury  must  be  guided.  But  on  which  side  is  the  preponder- 
ence  of  evidence  cannot  be  determined  by  flxed  rules.  It  must  be  left, 
therefore,  to  the  good  sense  of  the  jury,  under  proper  instructions  as  to  the 
law,  to  determine  the  question.  The  court  may  at  times  entertain  some 
doubt,  whether  the  fact  was  properly  found  by  the  jury;  and,  in  case  of 
serious  doubt,  especially  in  a  criminal  case,  it  may,  if  in  its  opinion  justice 
requires  It,  order  a  new  trial.  But  the  mere  fact  that  there  is  a  conflict  in 
the  evidence  is  not  alone  a  ground  for  a  new  trial.  The  court  must  be  able, 
upon  a  review  of  the  proceedings,  to  reach  the  conclusion  that  injustice 
has  probably  been  done  on  the  trial,  before  it  is  justified  in  setting  aside 
the  verdict  of  the  jury.  In  the  nature  of  the  inquiry,  the  matter  is  not 
capable  of  exact  rules  or  definitions,  and  the  court  must  act  in  the  exercise 
of  its  discretion,  having  reference  to  the  circumstances  of  the  particular  case. 
People  V.  Cignarale,  ante. 

The  powers  conferred  by  this  section  are  similar  to  those  formerly  given 
to  this  court  in  certain  cases  by  chap.  887  of  the  Laws  of  IST^S,  as  amended 
by  chap.  330  of  the  Laws  of  ISoB,  and  to  the  supreme  court  by  §  027  of  the 
Code  of  Criminal  Procedure.     O'Brien  v.  People,  30  N.  Y.  276. 

It  was  the  intention  of  the  legislature  to  vest  the  court  of  appeals  with 
power,  in  its  discretion,  to  disregard  the  neglect  or  omission  of  the  accused 
to  take  the  customary  objection  and  exception  on  a  trial,  and  grant  a  new 
trial,  when  such  a  course  would  be  in  furtherance  of  justice  and  conduce  to 
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the  humane  administration  of  the  law.  But  the  provisions  do  not  authorize 
the  appellate  court  to  disregard  the  effect  of  valid  exceptions  taken  by 
an  accused  party  under  trial,  O^Brien  r.  People  ante,  or  excuse  such  party 
from  complying  with  the  settled  rules  of  practice  applicable  to  the  trial 
of  criminal  cases,  or  exempt  him  from  the  duty  of  presenting  the  usual 
and  ordinary  questions  arising  on  the  trial  of  an  indictment.  People  o. 
Briscoll,  107  N.  Y.  414. 

The  omission  of  counsel  for  the  defendant  to  make  the  proper  objections 
and  take  exceptions  to  alleged  erroneous  proceedings  would,  under  the 
amendment  above  referred  to,  seem  to  deprive  him  of  the  privilege  of 
claiming,  as  matter  of  right  in  the  appellate  court,  the  benefit  of  errors 
occurring  on  the  trial,  and  remit  him  to  an  appeal  to  the  discretionary 
power  of  the  appellate  court,  which  arises  when,  upon  an  examination  of 
the  whole  case,  it  appears  affirmatively  that  injustice  has  been  done  to 
the  accused  in  the  result  arrived  at  by  the  trial  court.  In  the  discussiom 
of  the  broad  question,  in  the  appellate  tribunal,  as  to  whether  substan- 
tial justice  has  been  done  to  the  accused  upon  his  trial,  it  is  open 
to  him  now  to  urge  a  review  upon  the  merits  of  the  case,  regardless  of 
exceptions ;  but  in  reviewing  the  various  incidental  questions  arising  dur- 
ing the  progress  of  the  trial,  and  the  exceptions  taken  to  the  admission  or 
the  exclusion  oi  evidence,  or  to  the  instructions  of  the  court,  regard  must 
Btill  be  had  to  the  established  rules  of  law  regulating  such  proceedings. 
The  effect  to  be  ascribed  to  provisions  similar  to  the  one  in  question  in 
appellate  courts,  has  been  heretofore  the  subject  of  some  discussion  in  the 
oases,  but  without  eliciting  any  certain  or  well-defined  rule  as  to  the  precise 
extent  and  character  of  the  jurisdiction  conferred  by  such  provision.  Id. ; 
Wilke  B.  People,  53  N.  Y.  525;  Levy  v.  People,  80  Id.  827;  Ferris  v. 
People,  35  Id.  125;  People  v.  McCann,  16  Id.  58;  O^Brien  v.  People,  ante. 

The  general  rule  derived  from  these  authorities  seems  to  be,  to  leave  It 
discretionary  with  appellate  courts,  whether  they  will  give  effect  to  claims 
of  error  or  illegality  in  particular  cases,  when  the  error  is  not  pointed  out 
on  the  trial,  and  objections  and  exceptions  taken  thereto  in  the  usual 
manner. 

In  People  ».  Van  Brunt,  108  N.  Y.  656,  the  appeal  to  the  supreme  court 
was  taken  before  the  passage  of  the  amendment  of  1887  to  §  528  of  the 
Code  of  Crininal  Procedure,  but  the  appeal  to  the  court  of  appeals  was 
t^ken  after  its  enactment.  And  it  was  held  that  it  is  possible  to  construe 
the  terms  of  the  amendment  distributively,  and  that  the  court  of  appeals 
ought  to  do  so  and  not  deny  the  prisoner  the  review  upon  the  facts  which  he 
fieeks,  by  any  nice  or  critical  construction  of  the  amendment. 

Where  the  appeal  in  a  criminal  case  presents  the  gravest  question  which 
•can  occupy  the  attention  of  a  judicial  tribunal,  the  appellate  court  should 
patiently  and  carefully  read  the  evidence  and  the  proceeding  on  the  trial 
with  a  desire  to  discover  such  proof  of  the  defendant's  innocence  of  the 
crime  charged  against  him,  as  would  enable  it,  in  the  discharge  of  its  judicial 
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obligations,  to  relieve  him  from  the  penalty  imposed  by  the  judgment  from 
which  the  appeal  has  been  taken.     People  v.  Stone,  117  N.  Y.  480. 

The  rules  which  should  govern  the  court,  in  the  exercise  of  the  Jurisdic- 
tion conferred  by  §  528  of  the  Code  of  Criminal  Procedure,  as  amended  by  the 
statute  of  1887,  were  stated  in  the  case  of  People  o.  Cignaraie,  ante. 

Where  the  case  is  one  in  which  the  only  judgment  to  be  pronounced  up- 
on conviction  under  the  indictment  is  that  of  death,  an  appeal  from  such 
judgment  to  the  court  of  appeals  makes  it  the  duty  of  this  court  to  examine 
with  very  great  care  and  attention  the  whole  record  for  the  purpose  of 
discharging  the  duty  imposed  upon  it  by  the  legislature  and  determining 
whether  upon  that  evidence  justice  does  not  require  a  new  trial.  People  v. 
Lyons,  110  N.  T.  618.  In  making  that  examination,  for  the  purpose  of  such 
a  determination,  the  statute  says  it  is  not  necessary  that  an  exception  shall 
have  been  taken  to  any  decision  made  by  the  court  below.  Still,  a  defendant 
under  this  statute  cannot,  in  this  court,  claim,  as  matter  of  right,  the 
benefit  of  errors  occurring  on  the  trial,  where  no  proper  objection  was 
made  and  no  exception  taken  to  the  decision  of  the  trial  court.  Such  fail- 
ure to  make  an  objection  and  take  proper  exception  deprives  him  of  his 
claim,  as  a  matter  of  right,  to  a  reversal  of  the  judgment  of  conviction. 
Under  such  circumstances,  he  can  only  ask  that  the  court  will  determine, 
upon  the  whole  case,  the  question  whether  justice  requires,  or  does  not 
require,  a  new  trial,  or  whether  the  verdict  was  against  the  weight  of 
evidence  or  against  law.  The  court  of  appeals  is  then  vested  with  power, 
in  its  discretion,  to  disregard  the  omission  of  objection  and  exception  and 
review  the  case  upon  the  merits.    Id.  People  v.  Driscoll,  ante. 

In  the  People  «.  Driscoll,  ante,  the  defendant  was  tried  in  the  court  of 
general  sessions  of  the  city  and  county  of  New  York,  upon  an  indictment 
charging  him  with  the  crime  of  murder  in  the  first  degree,  and  was  found 
guilty  of  the  crime.  Upon  appeal  to  the  general  term  of  the  supreme  court, 
the  judgment  of  conviction  was  affirmed.  Subsequent  to  the  passage  of  the 
statute  of  1887,  an  appeal  was  taken  to  the  court  of  appeals  from  the 
judgment  of  affirmance  by  the  general  term. 

By  chap.  493  of  the  Laws  of  1887,  §  528  of  the  Code  of  Criminal  Pro- 
cedure was  so  amended  as  to  vest  the  court  of  appeals  with  jurisdiction  to 
examine  the  record  and  determine  upon  the  whole  case,  whether  it  is- 
«  satisfied  that  the  verdict  was  against  the  weight  of  evidence,  or  against  law, 
or  that  justice  requires  a  new  trial  whether  any  exceptions  shall  have  t>een 
taken  or  not  in  the  court  below.  This  provision  has  very  much  enlarged 
the  jurisdiction  and  the  labors  of  the  court  of  appeals,  and  requires  it  to- 
review  the  facts  in  every  capital  case,  and  to  determine  whether,  upon  all 
of  the  evidence,  there  is  in  its  opinion,  good  and  sufficient  reasons  for 
setting  aside  the  verdict  of  the  jury  and  granting  a  new  trial. 

§  528  of  the  Code  of  Criminal  Procedure  does  not  confer  upon  the  court 
of  appeals  power,  arbitrarily,  to  grant  a  new  trial  whenever  it  thinka 
justice  may  require  it,  but  its  jurisdiction  in  such  a  case  is  to  be  exercised 
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according  to  settled  rales  of  law.  People  «.  Fish,  Ct.  of  App.,  Jan.  18, 
1891.  If  there  is  a  conflict  in  the  evidence,  or  different  inferences  may  be 
drawn  therefrom,  it  is  in  the  province  of  the  jury  to  weigh  the  evidence 
and  determine  the  facts,  and  their  determination  should  not  be  interfered 
with  by  the  court  of  appeals,  unless  it  can  see  that  such  determination  was 
against  the  clear  weight  of  evidence,  or  was  influenced  in  some  way  by 
passion,  prejudice,  mistake,  perversion  or  corruption.  Id.  People  v. 
Driscoll,  anJbe ;  People  o.  Cignarale,  ante  ;  People  v.  Lyon,  aide ;  People  o. 
Kelly,  ante ;  People  v.  Stone,  ante. 

The  court  of  appeals  is  not  authorized  by  the  provisions  of  chap.  493  of 
the  Laws  of  1887  to  interfere  with  the  finding  of  the  jury  when  supported 
by  sufficient  evidence,  unless  it  api>ears  from  the  whole  record  that 
injustice  has  been  done.  People  o.  Trezza,  Ct.  of  App.,  Feb.  24|  1801; 
People  0.  Cignarale,  ante  ;  People  o.  Kelly,  onto. 
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Allen  A.  Perkins,  Appellant,  v.  The  People  of  The 
State  of  New  York,  Respondeuta. 

N.  Y,  Court  of  Appeals,  May  3, 1889. 

1.  Board  qf  claims,  — Tlie  commissioners  of  the  board  of  claims,  In  estimat- 

ing damages  to  land,  under  chap.  205  of  Laws  of  1885,  must  personally 
view  the  premises  alleged  to  have  been  damaged,  and  must  base  their 
award  upon  the  knowledge  derived  from  that  view  and  the  evidence  of 
the  witnesses. 

2.  Beview  of  their  award. — ^The  court  of  appeals  is  not  deprived,  by  the 

fact  that  the  commissioners  must  to  some  extent  act  upon  their  per- 
sonal view  of  the  premises,  of  its  power  to  review  their  award  upon  the 
question  of  damages,  when  they  adopt  some  erroneous  rule  of  damages 
or  their  findings  are,  or  the  case  upon  all  the  evidence  is,  such  as  to 
show  that  they  misconceived  the  facts  and  erred  in  their  estimate. 

D.  S.  Richards^  for  appellant. 

Charles  F.  Tahor^  attorney-general,  for  respondents. 

Eabl,  J. — In  1872,  and  prior  thereto,  the  claimant  owned 
some  land  in  the  city  of  Binghamton,  adjoining  the  Sus- 
quehanna river.  In  that  year,  the  state  raised  the  height 
of  its  dam  across  the  river,  at  that  place,  from  two  to  three 
feet,  in  consequence  of  which  water  wjis  caused  to  flow  into 
and  upon  the  claimant's  land,  and  he  claimed  that  it  was  thus 
damaged  to  the  amount  of  $12,000.  Upon  the  hearing  be- 
fore the  board  of  claims,  he  gave  evidence  by  himself  and 
two  other  witnesses,  tending  to  show  that  his  damages  were 
from  $5,000  to  $10,000,  and  upwards.  The  board  awarded 
him  $1,800,  and  he  has  appealed  to  this  court,  specifying  in 
his  notice  of  appeal,  as  the  ground  upon  which  the  appeal 
is  taken,  tha^j  the  undisputed  facts  and  evidence  in  the  case 
entitled  him  to  an  award  for  a  larger  amount  than  the  one 
made. 

This  claim  was  heard  under  chapter  206  of  the  Laws  of 
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1885,  and  under  that  act  the  commissioners  of  the  board  of 
claims  are  required  to  take  testimony  in  the  vicinity  where 
the  damages  are  alleged  to  have  occurred,  and  personally  to 
view  the  premises  alleged  to  have  been  damaged. 

On  the  cross-examinatiou  of  the  plaintiff  as  a  witness  he 
testified  that  he  purchased  the  land  damaged,  in  1864,  for 
from  $250  to  $300  per  acre.  One  witness  on  the  part  of 
the  state  testified  that  the  land  was  worth  $100  per  acre  in 
1871,  and  that  there  was  no  difference  in  its  value  since. 
It  is  said  that  the  evidence  of  this  witness  does  not  relate 
to  the  land  in  question.  We  cannot  know  that.  The  evi- 
dence was  admitted,  apparently  relates  to  the  land,  and  we 
are  bound  to  consider  it.  The  requirement  that  the  com- 
missioners of  the  board  of  claims  should  view  the  premises 
was  inserted  in  the  statute  for  some  purpose.  The  view 
which  they  are  required  to  make  is  not  a  mere  idle  cere- 
mony. It  is  intended  to  aid  their  judgment  on  the  ques- 
tion of  damages,  and  to  enable  them  to  appreciate  the  evi- 
dence and  give  to  it  its  proper  weight.  They  are  not  bound 
to  be  governed  entirely  by  the  evidence  of  witnesses,  but 
they  may  base  their  award,  and  must  base  it,  upon  the 
knowledge  derived  from  that  view  and  the  evidence  of  the 
witnesses.  Such  has  been  the  uniform  practice  under  similar 
statutes.  Matter  of  William  and  Anthony  Streets,  19  Wend. 
678,  695 ;  Matter  of  Rondout  and  Oswego  R.  R.  Co. ,  5 
Lans.  298 ;  Matter  of  Boston  Road,  27  Hun,  409 ;  Matter 
of  Staten  Island  Rapid  Transit  Co. ,  47  Id.  896  ;  Matter  of 
City  of  Buffalo,  1  N.  Y.  State  Rep.  742 ;  Matter  of  P.  P. 
and  C.  I.  R.  R. ,  85  N.  Y.  489,  494. 

Under  the  general  laws  applicable  to  the  city  of  New  York 
in  street  opening  cases,  and  under  the  general  railroad  act 
of  1850,  and  numerous  other  acts,  commissioners  of  estimate 
and  appraisement  are  required  to  view  the  lands  in  refer- 
ence to  which  their  action  is  invoked,  as  well  as  to  receive 
evidence.  They  are  selected  from  their  supposed  compe- 
tency to  deal  with  tlie  matters  submitted  to  them,  and  are 
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impartial,  and  generally  they  must  be  as  well  qualified  as 
any  three  witnesses  to  form  a  judgment,  from  their  personal 
view  and  examination,  of  the  damages  which  ought  to  be 
awarded.  The  basis  upon  which  damages  are  to  he  esti- 
mated is  frequently  very  uncertain,  and  estimates  of  friendly 
witnesses  upon  questions  of  value  and  damages  must  fre- 
quently be  prejudiced,  uncertain  and  unreliable,  and  hence 
it  is  a  wise  provision  of  law  which  requires  the  commission- 
ers in  such  cases  to  view  the  premises  and  take  ocular  proof  of 
their  condition.  Here  the  commissioners  had  for  considera- 
tion what  their  own  eyes  could  see  upon  the  lands,  the  fact 
that  the  plaintiffs  witnesses  had  no  reliable  basis  for  their 
estimate  of  damages  as  they  varied  in  their  estimates  from 
95,000  to  upwards  of  $10,000,  the  fact  that  the  claimant  a 
few  years  before  bought  the  land  at  from  $250  to  $300  per 
acre,  and  the  evidence  of  the  single  witness  that  the  land 
bad  not  really  been  damaged. 

Under  such  circumstances  we  do  not  think  that  there  is 
such  a  case  upon  this  appeal  as  requires  this  court  to 
reverse  the  award  on  the  ground  of  its  insufficiency. 

The  fact  that  the  commissioners  are  required  to  view  the 
premises  and  to  act  to  some  extent  upon  their  own  judg- 
ment, informed  by  ocular  evidence,  does  not  deprive  tins 
court  of  the  power  to  review  their  award  upon  the  question 
of  damages.  They  may  adopt  some  erroneous  rule  of  dam- 
ages, and  their  findings  may  be  such,  and  the  case  upon  all 
the  evidence  may  be  such  as  to  show  that  they  misconceived 
the  facts  and  erred  in  their  estimate.  We  cannot  say  that 
this  is  such  a  case,  and  the  award  should  therefore  be  affirmed, 
with  costs. 

All  concur. 
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statement  of  the  Case. 


Joseph    S.    Cohu,    Respondent,    v.    Joseph    Husson, 

Appellant. 

N.  T,  Court  of  Appeals^  June  4,  1889. 
Affirming  14  Daly,  200. 

1.  Complaint  on  note,-- A  complaint  which  simply  alleges  that  the 
plaintiffs  are  the  lawful  owners  and  holders  of  the  note  sued  on,  and 
sets  forth  a  copy  thereof,  but  fails  to  allege  that  it  was  executed  by 
the  defendant,  or  that  any  sum  whatever  is  due  thereon  to  plaintiffs, 
is  not  a  compliance  with  section  r)34  of  the  Code. 

"2,  Waiver, — Even  though  the  complaint  would  have  been  held  defective 
if  demurred  to,  such  defect  is  cured  by  au  answer,  admitting  the  ex- 
ecution of  the  note,  and  omitting  to  allege  payment ;  and  the  com- 
plaint, on  trial  and  appeal,  may  be  deemed  amended. 

:3.  AllefjcUion  qf  Jurisdiction. — An  allegation  in  the  complaint  that  lettei-s 
cf  administration  were  duly  issued  and  granted  to  the  plalntitTs  by  the 
surrogate  appointing  them  a  Iminlstrators  of  all  the  goods,  chattels 
and  credits  of  the  deceased,  and  that  they  duly  qualified  as  such,  and 
entered  upon  the  duties  of  their  office,  will  be  held  sufficient  as  against 
an  extremely  technical  objection  taken  for  the  first  time  at  the  trial. 

-4.  Exchange  Notes. — Notes  exchanged  at  their  date  by  the  parties  for  their 
mutual  accommodation,  rest  upon  a  sufficient  consideration ;  and  where 
plaintiff  does  not  use  defendant's  note,  and  defendant  uses  and  has 
the  benefit  of,  but  does  not  pay,  plaintiff^s  note,  the  latter  is  entitled 
to  recover  upon  the  note  given  to  him  by  defendant. 

i5.  Presumption. — The  silence  of  a  party,  who,  when  called  up  to  pay  a 
large  claim,  admits  his  liability  and  omits  to  mention  any  counter- 
claim, is  an  express  admission,  and  some  evidence  that  any  claim 
subsequently  presented.  Is  not  a  yalld  claim. 

6.  Evidence. — The  admission  of  incompetent  evidence,  which  is  entirely 
harmless  to  the  appellant,  is  no  ground  for  reversal. 

Appeal  from  a  judgment  of  the  general  term  of  the  New 
York  common  pleas,  affirming  a  judgment  entered  upon  a 
verdict. 

Hdward  P,  Wilder^  for  appellant. 

Ahram  King^  for  respondents. 
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Earl,  J. — This  motion  was  brought  to  recover  upon  a^ 
promissory  note,  of  which  the  following  is  a  copy : 

"  $750.00.  New  York,  December  11, 1878. 

^^  Five  months  after  date  I  promise  to  pay  to  the  order  of 
Mr.  Henry  S.  Cohu,  seven  hundred  and  fifty  dollars,  at  the 
Brooklyn  Bank,  in  the  city  of  Brooklyn,  value  received. 

"  New  York,  November  14, 1879. 

"  JOSEPH  HUSSON." 

The  defendant,  in  his  answer,  did  not  deny  any  of  the 
allegations  of  the  complaint,  but  alleged,  for  a  first  defense, 
that  the  note  set  up  in  the  complaint  had  no  legal  incep- 
tion ;  that  it  was  given  to  plaintiff's  intestate  for  his  accom* 
modation,  in  exchange  for  a  note  of  the  same  tenor  given  by 
him  to  the  defendant,  which  note  had  not  been  paid  by  him,, 
or  by  the  plaintiffs  as  his  executors,  and  that  they  did  not 
hold  the  same. 

For  a  second  defense,  the  defendant  alleged  that  the  in* 
testate  made  his  promissory  note,  of  which  the  following  is 
a  copy : 

"  New  York,  Augu9t  11, 1879. 

"  Two  months  after  date  I  promise  to  pay  to  the  order 

of  Joseph  Husson,  seven  hundred  and  fifty  dollars,  at  value 

received. 

"  HENRY  S.  COHU." 

And  that  he  delivered  the  same,  for  value,  to  the  defend- 
ant, who  has  ever  since  been  the  owner  and  holder  thereof^ 
and  that  the  same  has  never  been  paid. 

In  their  reply,  the  plaintiffs  denied  that  the  note  set  forth 
ill  the  answer,  had  any  legal  inception  ;  and  alleged  that  it 
was  one  of  a  series  of  notes  given  by  the  intestate  to  the 
defendant  without  consideration,  and  purely  for  his  accom- 
modation. 

At  the  opening  of  the  case  upon  the  trial,  defendant's 
counsel  moved  to  dismiss  the  complaint  upon  the  ground 
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that  it  did  not,  upon  its  face,  set  forth  facts  sufficient  to 
constitute  a  cause  of  action.  The  motion  was  denied  and 
the  defendant  excepted. 

It  is  true  that  the  complaint  is  not  in  compliance  with 
section  534  of  the  Code,  as  it  does  not  state  that  there  is 
due  to  the  plaintiffs  on  the  note  from  the  defendant  a 
specified  sum  which  they  claim.  They  simply  allege  that 
they  are  the  lawful  owners  and  holders  of  the  note,  and  set 
it  out.  They  do  not  allege  that  it  was  executed  by  the  de- 
fendant, nor  da  they  allege  that  any  sum  whatever  is  due 
thereon  to  them.  But  this  defect  in  the  complaint  is  cured 
by  the  answer,  in  which  the  execution  of  the  note  by  the 
defendant  is  admitted,  and  there  is  no  allegation  that  it  has 
been  paid.  Therefore,  even  if  the  complaint  would  have 
been  held  defective  if  demurred  to,  the  defect  was  cured  by 
the  answer,  and  the  complaint  may  now  be  deemed  amended* 
Code,  sections  721,  722,  723 ;  Bate  v.  Graham,  11  N.  Y. 
237  ;  Pratt  V.  Hudson  River  R.  R.  Co.,  21  Id.  305 ;  Haddow 
V.  Lundy,  59  Id.  328. 

It  was  also  claimed  that  the  complaint  was  defective  be- 
cause it  did  not  allege  facts  showing  that  the  surrogate  of 
New  York  county,  by  whom  plaintiffs  were  appointed  ad- 
ministrators, had  jurisdiction  to  appoint  them.  But  the 
allegation  in  the  complaint  is  that  the  letters  of  administra- 
tion were  duly  issued  and  granted  to  the  plaintiffs  by  the 
surrogate  appointing  them  administrators  of  all  the  goods, 
chattels  and  credits  of  the  deceased,  and  that  they  duly 
qualified  as  such,  and  entered  upon  the  duties  of  their  office* 
These  allegations  must  be  held  sufficient  as  against  an  ex- 
tremely technical  objection  taken  for  the  first  time  at  the 
trial. 

Upon  the  trial  it  was  substantially  undisputed  that  the 
plaintiffs  were  entitled  to  recover  upon  the  note  set  forth  in 
the  complaint.  They  held  that  note,  and  it  was  also  proved 
that  they  held  a  note  signed  b)''  their  intestate,  pay- 
able to  defendants'  order,  of  the  same  date,  for  the  same 
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amount,  payable  at  the  same  time  and  the  same  place,  which 
had  on  it  the  indoraement  of  the  defendant,  and  other  in- 
doi-sements,  showing  that  it  had  been  discounted  and  used. 

The  evidence  showed  that  these  notes  were  at  their  date 
exchanged  by  the  parties  for  their  mutual  accommodation  ; 
and  it  appeared  that  Cohu  did  not  use  the  note  given  to 
him,  and  that  the  defendant  did  use  and  have  the  benefit  of 
Cohu's  note,  but  that  he  did  not  pay  the  same.  So  it  is 
clear  that  these  plaintiffs  were  entitled  to  recover  upon  the 
note  set  forth  in  the  complaint. 

The  defendant  proved  the  note  set  up  as  a  counterclaim, 
dated  August  11,  1879,  and  also  that,  at  the  date  of  that 
note  he  gave  to  Cohu  a  note  payable  to  his  order  precisely 
like  it,  and  he  produced  that  note  with  Cohu*s  indorsement 
and  other  indorsements  thereon,  showing  that  it  had  been 
discounted  and  used.  It  thus  appeared  that  the  defendant 
held  Cohu's  note  for  $750,  and  his  own  note  which  had 
been  given  in  exchange  therefor,  for  the  same  amount,  and 
he  was  entitled  to  the  presumption  that  he  had  paid  and 
taken  up  the  latter  note.  Therefore,  by  the  evidence,  to 
which  attention  has  thus  far  been  called,  standing  alone, 
the  defendant  established  his  counterclaim  and  would  have 
been  entitled  to  the  allowance  of  the  same.  But  the  plaint- 
iffs gave  some  evidence  which,  we  think,  legitimately  tends 
to  destroy  the  effect  of  the  evidence  given  on  the  part  of 
the  defendant  and  of  the  inferences  to  be  drawn  from  the 
fact  that  he  was  the  holder  of  both  notes.  Some  time  after 
the  death  of  the  intestate  there  was  found  in  the  possession 
of  one  Ripley,  three  notes,  the  principal  of  which  amounted 
to  $2,200,  marked  exhibits  "  C,"  "  D  "  and  "  E,"  made  by 
Cohu  for  the  accommodation  of  the  defendant.  The  evidence 
shows  that  these  notes  were  discounted  by  Ripley  for  the 
defendant,  and  that  he  had  the  proceeds  of  them. 

It  also  appear  that  during  his  lifetime  Cohu  paid  about 
8  UOO  upon  these  notes,  and  that  after  his  death  the  plaint- 
iffs paid  Ripley  the  balance  and  took  up  the  notes  and  held 
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them.  One  of  the  notes  is  the  note  given  by  Cohu  to  the 
defendant  in  exchange  for  his  note  set  up  in  the  complaint* 
One  of  the  plaintiffs  called  upon  the  defendant  to  pay  these 
three  notes,  and  the  evidence  tends  to  show  that  he  admitted 
his  liability  to  pay  them,  that  he  had  used  them,  had  had  the 
proceeds  of  them  and  had  not  paid  them.  But  in  his  inter- 
views  with  the  witness  he  at  no  time  made  the  claim  that 
Cohu  owned  him  anything,  or  that  he  held  any  notes  against 
Cohu  which  the  administrators  were  bound  to  pay,  or  which 
would  be  an  offset  to  the  claim  made  by  them. 

Silence,  when  one  ought  to  speak,  is  frequently  as  signifi- 
cant as  an  express  admission.  Greenleaf  on  Ev.,  §  197» 
We  think  that  evidence  goes  very  far  to  show  that  he  did 
not  hold  the  note  set  up  in  his  counterclaim  as  a  substantial 
claim  against  the  estate  of  Cohu.  If  he  had,  it  cannot  be 
well  doubted  that  he  would  have  mentioned  it  and  asserted 
his  claim  upon  it.  It  is  against  common  experience  and 
the  common  practice  of  men  that  when  one  is  called  upon 
to  pay  $2,200  and  upwards,  he  should  omit  to  mention  a 
counterclaim  which  he  holds  for  $750,  and  upwards;  and 
the  jury  had  the  right  to  take  into  account  this  silence  on 
his  part,  in  considering  the  validity  of  the  claim  he  made 
upon  the  note  set  up  in  his  answer.  The  interviews  by  the 
witness  with  him,  therefore,  must  be  held  to  furnish  some 
evidence  that  that  note  was  not  a  valid  claim  against  the 
estate,  and  their  finding  concludes  us. 

There  was  no  claim  upon  the  trial  that  there  was  any  in- 
debtedness from  Cohu  to  the  defendant,  or  from  the  de- 
fendant to  Cohu,  except  such  as  might  grow  out  of  the  ex- 
change of  notes.  The  proof  tended  to  show  that  they  were 
extensively  engaged  in  exchanging  notes  for  their  mutual 
accommodation,  and  there  was  no  dispute  about  that.  The 
only  real  controversy  upon  the  trial  was  whether  the  de- 
fendant was  entitled  to  recover  upon  his  counterclaim ;  and 
his  claim  was  that  because  he  produced  a  note  make  by  Cohu 
presumably  in  exchange  for  the  note  set  up  in  his  counter- 
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claim,  which  he  had  paid  and  taken  up,  and  which  he  held, 
therefore  there  was  evidence  that  Cohii  had  used  his  note 
and  had  not  paid  the  same,  and  hence  became  liable  upon 
his  own  note. 

There  were  many  exception  to  rulings  upon  questions  of 
evidence  upon  the  trial,  but  we  do  not  perceive  that  any  of 
them  had  any  real  bearing  upon  the  questions  litigated. 
It  matters  not  that  some  notes  were  by  the  trial  judge  re- 
ceived and  other  rejected.  The  numerous  notes  were  re- 
ceived in  evidence  only  to  show  the  course  of  dealings  be- 
tween the  parties  in  the  exchange  of  notes,  and  about  that 
there  was  really  no  dispute. 

There  is  one  exception  upon  which  the  defendant  relies 
with  considerable  confidence,  which  should  be  particularly 
noticed.  As  before  stated,  there  were  three  notes,  at  the 
death  of  the  intestate,  marked  "C,"  "D  "  and  "E,"  in  the 
possession  of  Ripley,  all  made  by  Cohu.  "C"  is  the  note 
exchanged  for  the  note  set  up  in  the  complaint,  and,  upon 
the  trial,  was  several  times  mistakenly  referred  to  as  the 
note  in  suit.  It  was  a  mistake,  however,  which  harmed  no 
one.  One  of  the  administrators,  while  upon  the  stand,  was 
asked  "  what  became  of  the  other  two  notes  *  D '  and  *  E ' 
which  are  mentioned  in  this  inventory,"  meaning  the  inven- 
tory of  the  estate.  This  was  objected  to  by  defendant's 
counsel  as  irrelevant.  The  objection  was  overruled.  The 
witness  then  answered :  "  Upon  one  of  them  suit  was 
brought  and  judgment  recovered,  about  four  weeks  ago,  and 
the  money  was  paid  upon  it. .  The  other  one  is  in  suit,  and 
the  third  one  is  here."  Defendant's  counsel  then  moved 
to  strike  out  the  testimony  of  the  witness,  to  the  eflfect  that 
suit  had  been  brought  upon  one  of  the  notes,  etc.,  as  in- 
competent and  irrelevant.  The  motion  was  denied  and  de- 
fendant excepted.  The  evidence  thus  received  was  entirely 
harmless  to  the  defendant.  It  had  no  bearing  whatever 
upon  the  issue  as  to  the  defendant's  counterclaim,  and  there 
was  no  dispute,  upon  this  trial,  whatever,  about  the  defend- 


CULLEN  V.  D.  &  H.  C.  CO.  285 

Opinion  of  the  Court,  by  Andrews,  J. 

exit's  liability  to  pay  the  note  upon  which  he  had  been  sued. 
He  admitted  that  he  had  received  the  notes  "  C,"  "D"  and 
*'  E  "  from  Cohii,  and  had  had  the  benefit  of  them  and  had  not 
paid  them,  except  as  he  paid  the  one  mentioned  in  the  evi- 
dence, upon  which  he  had  been  sued.  He  was  liable  to  pay 
it,  and  the  fact  that  he  had  been  sued  upon  it,  and  had  paid 
it,  was  wholly  unimportant  upon  any  issue  in  the  case,  and 
we  do  not  see  how  it  could  have  prejudiced  him.  Upon 
the  whole  case,  therefore,  while  there  is  much  confusion  in 
the  record,  and  the  evidence  to  defeat  the  defendant's  coun- 
terclaim was  quite  sight  and  inconclusive,  yet  we  are  con- 
strained to  think  that  the  judgment  should  be  affirmed,  with 
«osts. 

« 

All  concur. 


IAahy  Cullen,  as  Administrator,  etc..  Respondent,  v.  The 
President,  etc.,  of  the  Delaware  and  Hudson 
Canal  Company,  Appellants. 

Cor/rt  of  Appeals^  June  4,  1889. 

Reversing  40  Hun,  037,  mem. 

Jfegligence.  Railroad  crossing, — The  omission  of  a  railroad  company  to 
perform  its  duly  in  ringing  tlie  bell  or  blowing  the  whistle  of  an 
engine  approaching  a  crossing,  does  not  justify  a  traveler  on  the  high- 
way in  not  exercising  care  by  looking  and  listening  before  crossing  the 
railroad  track,  in  order  to  escape  the  danger  of  moving  trains. 

Appeal  from  a  judgment  of  the  general  term,  reversing  a 
judgment  dismissing  the  complaint- 

Edwin  Young ^  for  appellants 
A.  D.  Wait^  for  respondent. 

Andrews,  J. — We  are  of  opinion  that  the  plaintiff  not 
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only  failed  to  meet  the  burden  resting  upon  her  to  show^ 
directly  or  by  inference,  that  the  death  of  the  intestate  was 
caused  solely  by  the  negligence  of  the  defendant,  but  that 
the  evidence  affirmatively  shows  that  he  omitted  the  duty 
of  looking  or  listening  before  crossing  the  track,  to  ascer- 
tain whether  an  engine  was  approaching,  and  that  this 
omission  on  his  part  contributed  to  his  death.  The  allega- 
tion of  negligence  on  the  part  of  the  defendant  was  fully 
established.  The  engine  was  backing  from  the  south  at  a 
high  rate  of  speed,  and  approached  a  dangerous  crossing 
without  ringing  the  bell  or  sounding  the  whistle,  or  giving 
any  notice. 

The  difficulty  in  the  plaintiff's  case,  as  has  been  stated,  is 
upon  the  point  of  the  intestate's  negligence.  The  day  of 
the  accident  was  Sunday.  The  deceased  left  his  house 
about  nine  in  the  morning,  to  attend  church  at  Middle 
Granville,  a  place  north  and  west  of  the  crossing.  He 
drove  a  young  horse  attached  to  a  buckboard  wagon,  and 
was  alone.  He  drove  first  to  Granville,  a  point  about  half 
a  mile  south  of  the  crossing,  and  then  went  northerly  on 
the  highway  to  the  crossing,  on  his  way  to  Middle  Gran- 
ville. The  highway  from  Granville  to  the  crossing  runs 
nearly  parallel  with  the  railroad,  but  gradually  approaches 
the  track  and  crosses  it  in  a  northerly  direction  at  an  acute 
angle.  The  highway,  for  most  of  the  distance,  is  several 
feet  above  the  railroad,  and  at  points  between  Granville 
and  the  crossing,  a  traveler  on  the  highway  could  see  the 
track,  but  for  the  greater  part  of  the  distance  the  view  is 
obstructed  by  trees  and  houses,  and  the  bank  under  which 
the  railroad  runs.  The  highway,  as  it  approaches  the 
crossing,  is  carried  over  a  hill  or  elevation,  and,  at  a  point 
eight  or  ten  rods  south  of  the  crossing,  descends  to  the  level 
of  the  railroad  track. 

Three  witnesses  saw  the  occurrence.  They  were  called 
by  the  plaintiff,  and  they  substantially  agree  in  their  nar- 
rative.    They  rode  together  from  Granville  in  a  wagon. 


CULLEN  V.  D.  &  H.  C.  CO.  257 

Opinion  of  the  Court,  by  Andrews,  J. 

following  the  intestate,  and  were  in  sight  of  him  all  the 
way  to  the  crossing,  and  from  two  to  six  rods  behind  him. 
The  intestate  drove  from  Granville  to  the  crossing  at  the 
rate  of  not  less  than  six  miles  an  hour,  keeping  a  uniform 
and  steady  gait,  neither  checking  nor  accelerating  at  any 
point  the  speed  of  his  horse.  When  these  witnesses  reached 
the  top  of  the  hill,  they  for  the  first  time  heard  and  saw  the 
engine.     It  was  then  nearly  opposite  them. 

Their  eyes  had  been  upon  the  intestate.  He  was  then 
ahead  of  them  near  the  crossing,  driving  as  usual  and  look- 
ing in  front,  in  the  direction  of  his  horse.  He  gave  no 
indication  that  he  heard  the  engine ;  nor  did  he  make  any 
movement  such  as  would  have  been  necessary  to  enable 
him  to  look  to  the  south  for  an  approaching  train.  Seeing 
the  danger,  the  persons  in  the  wagon  behind  "  hallooed " 
to  atti-act  his  attention,  but  he  did  not  appear  to  have  heard 
the  warning  until  he  got  upon  the  track,  when  he  partially 
turned  and  immediately  was  struck  by  the  engine.  It 
appeared  from  measurements  subsequently  taken,  that  from 
a  point  seventy  feet  from  the  crossing,  the  track  to  the 
south  could  have  been  seen  by  the  intestate,  if  he  had 
looked,  for  146  feet,  and  that  from  fifty  feet  from  the  cross-> 
ing  he  could  have  seen  south  on  the  track  at  least  220  feet> 
and  still  further  as  he  advanced  towards  the  crossing. 

It  seems   very  plain  that  the  duty  which  rests  upon  a 

traveler  in    approaching  a  railroad    crossing  to  look    and 

listen    was  not  discharged  by  the  intestate.     It  may  be 

said  that  he  was  thrown  off  his  guard  by  not  hearing  th& 

engine;   by  the  omission  of  the  defendant's  servants  ta 

ring  the  bell  or  sound  the  whistle ;  by  the  fact  that  enginea 

or  trains  were  seldom  moved  on  this  road  on  Sunday,  and 

in  addition  it  is  urged  that  he  could  not  have  looked  south 

without  partially  turning  around,  and  that  if  he  had  seen 

the  engine  he  would  have  had  difficulty  in  turning  his 

wagon  in  the  highway  at  that  point.     But  we  cannot  listen 

to  these  suggestions  without  opening  the  door  to  excuses 

17 
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which  in  the  end  would  subvert  the  rule  which  on  the 
whole  tends,  we  think,  to  protect  life,  viz. :  that  the  omis- 
sion of  a  railroad  company  to  perform  its  duty,  under  cir- 
cumstances like  these,  does  not  justify  a  traveler  on  a  high- 
way in  not  observing  care  on  his  own  part  by  looking  and 
listening  before  crossing  a  railroad  track,  in  order  to  escape 
the  danger  of  moving  trains.  There  is  no  evidence  that 
the  intestate  did  look  or  listen.  On  the  contrary  the  strong 
inference  from  the  evidence  is  that  he  neither  looked  nor 
listened,  and  there  is  no  reasonable  ground  for  the  supposi- 
tion that  he  was  in  a  position  where  he  had  to  choose  be- 
tween imminent  perils,  and  that  he  could  not  have  escaped 
one  without  encountering  the  other. 

We  think  the  judgment  of  the  general  term  should  be 
reversed,  and  the  judgment  of  nonsuit  affirmed. 

Earl,  Finch  and  Gray,  JJ.,  concur ;  Danporth,  J., 
dissents ;  Peckham,  J.,  not  voting ;  Ruger,  Ch.  J.  absent. 


George  C.  Genet,  Appellant,  v.  The  City  of  Brooklyn, 

Respondent. 

Cowrt  qf  AppecUa,  April  16,  1889. 
Affirming  41  Hun,  643,  mem. 

Appeal,  Finding  of  fact. — Where  the  case  does  not  state  that  it  contains  all 
the  evidence  given  upon  tlie  trial,  the  appellate  court  must  assume 
that  there  was  sufficient  evidence  given  to  sustain  the  findings  of 
fact,  even  though  it  was  of  the  opinion  that  the  case  does  not  set  forth 
sufficient  evidence  for  this  purpose. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  aflSrming  a  judgment  in  favor  of  the  defend- 
ants. 

Oeorge  O:  0-enetj  attorney  in  person  for  appellant. 
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Almet  F.  Jenks^  attorney  for  respondent. 

Potter,  J. — It  is  not  deemed  important  in  the  disposi- 
tion of  this,  the  third  appeal  to  this  court,  to  discuss  or  to 
decide  the  questions  sought  to  be  raised  by  the  appellant. 
We  think  those  questions  have  been  already  decided  upon 
the  two  former  appeals.     95  N.  Y.  674 ;  99  Id.  296. 

Those  questions  are  the  constitutionality  of  the  acts  by 
virtue  of  which  the  plaintiffs  or  his  grantor's  lands  were 
taken  by  the  respondent ;  its  liability  to  make  compensation 
to  the  plaintiff  therefor  and  the  mode  of  making  such  com- 
pensation by  deducting  from  the  award  of  damages  for  each 
lot  or  parcel  of  land  taken  for  the  improvement,  the  benefit 
to  the  part  of  the  lot  or  parcel  remaining. 

It  is  only  deemed  necessary  or  proper  in  disposing  of  the 
present  appeal  to  be  reasonably  certain  that  the  trial  court 
conformed  to  the  principles  of  such  former  decisions  in  ren- 
dering the  judgment  sought  to  be  reviewed.  The  trial 
court  found  as  a  fact  that  the  commissioners  made  their  re- 
port of  assessments  in  tabular  torm,  showing,  among  other 
things,  the  amount  assessed  upon  each  piece  of  land  on  the 
different  interests  therein,  and  the  balance  of  awards  to  be 
received  by  the  plaintiff  over  his  assessment. 

This  finding  is  in  line  with  the  principle  laid  down  in  the 
former  appeal,  and  as  the  case  does  not  state  that  it  con- 
tains all  the  evidence  given  upon  the  trial,  we  must  assume 
that  there  was  sufiScient  evidence  to  sustain  the  finding, 
even  if  we  were  of  the  opinion  that  the  case  does  not  set 
forth  sufficient. 

We  do  not  mean  to  intimate  that  the  case  does  not  con- 
tain sufficient  evidence  to  support  such  finding.  The  tabu- 
lar statement  is  not  perhaps  as  clear  upon  its  face  as  it 
should  have  been^  and  tends  somewhat  to  confusion,  but  it 
fails  to  satisfy  us  that  it  is  not  in  substantial  compliance 
with  the  statute  under  which  the  assessments  for  benefits 
were  m;i(le. 
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I  think  that  the  conclusion  is  warranted  that  lots  1660 
and  1666  a,  in  blocks  636  and  678,  were  at  the  time  of  the 
award  of  damages  one  parcel  of  real  estate,  and  that  the 
award  of  $1,421  was  for  the  entire  parcel. 

If  this  is  so,  the  assessments  subsequently  made  upon  the 
separate  parcel,  thereof,  were  properly  deducted  from  the 
amount  of  the  award. 

The  same  is  true  in  reference  to  lots  1671  and  1677  a,  in 
blocks  679  and  680. 

The  judgment  should  be  affirmed,  with  costs. 


All  concur ;  Bbown,  J.,  in  result. 


John  Harr,  Respondent,  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co^ 

Appellant. 

JT.  F.  Court  qf  Appeals,  April  23, 1889. 
Afflrming  47  Hun,  632,  mem. 

Determination  of  Jury  conclusive. — The  court  of  appeals  Is  bound  by  a  jury'» 
determination  of  a  question  of  fact,  upon  conflicting  evidence, 
especially  where  the  trial  judge  has  denied  a  motion  for  a  new  trial, 
and  the  general  term  has  aifirmed  such  order  and  the  judgment 
entered  upon  the  verdict. 

2.  Questions  of  fact. — The  defendant's  negligence  and  plaictifiTs  con- 
tributory negligence,  in  an  action  for  personal  injuries,  are,  upon  con- 
flicting  evidence,  questions  for  the  jury. 

Potter,  J. — This  is  an  appeal  by  defendant  and  appellant 
from  a  judgment  of  the  general  term  of  the  fourth  depart- 
ment, affirming  a  judgment  in  the  supreme  court  in  favor 
of  phiintiflF,  May  27,  1887,  for  $6,182.33,  damages  and  costs. 

The  action  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  the  plaintiff  through  the  negligence 
of  the  defendant  on  the  19th  day  of  March,  1886,  and  in 
consequence  of  which  plaintiff  lost  his  right  leg. 
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The  plaintiff  was  in  the  defendant's  service  ai  the  time  as 
<5ar  coupler  in  its  yard  at  East  Syracuse.  The  yard  is  from 
three-fourths  of  a  mile  to  a  mile  in  length,  and  is  perhaps  a 
quarter  of  a  mile  wide,  and  is  laid  with  numerous  tracks  to 
the  number  of  ten  or  eleven,  substantially  parallel  with 
each  other,  and  commencing  to  number  from  south  toward 
the  north ;  tracks  running  east  and  west  from  one,  which  is 
the  first  track,  to  number  eight. 

The  accident  occurred  in  the  space  between  tracks  Nos. 
3  and  4,  which  tracks  were  used  for  making  up  freight 
trains.  Nos.  1  and  2  were  used  for  passenger  cars  for  trains 
running  through.  Near  the  center  of  the  space  on  which 
these  tracks  were  laid,  or  a  little  east  thereof,  was  what  is 
called  a  switch  house  and  a  coupler^s  house  standing  near 
together.  The  plaintiff  had  been  in  the  employment  of  de- 
fendant as  a  car  coupler,  from  some  time  in  November  pre- 
vious to  the  occurrence  of  the  accident.  He  had  also  been  in 
the  employment  of  the  defendant  in  various  capacities,  such 
as  building  tmcks  or  track  to  an  elevator  for  coal,  and,  per- 
haps, otherwise,  on  one  or  two  occasions  in  the  year  pre- 
vious, though  his  employment  other  than  that  as  car  coupler 
in  previous  years,  was  performed  on  the  easterly  portion  of 
this  tract  of  land,  covered  by  this  railroad,  and  more  or  less 
remote  from  the  place  where  the  accident  occurred.  There 
were  several  causes  or  grounds  of  negligence  alleged  in  the 
complaint,  but  upon  the  trial  the  contention  was  in  relation 
to  the  negligence  of  the  defendant  in  respect  to  a  ditch  or 
gutter  in  the  space  between  tracks  Nos.  3  and  4,  and  which 
gutter,  it  was  alleged,  was  necessary  to  use  for  the  purpose 
of  draining  the  tract  of  land  over  which  these  railroad  tracks 
were  laid. 

It  is  alleged,  and  attempted  to  be  proved  upon  the  trial, 
or  rather  there  was  evidence  tending  to,  and  which  would 
perhaps,  support  this  contention  on  the  part  of  the  plaintiff, 
that  this  gutter,  at  the  bottom  of  it,  was  from  four  to  twelve 
inches  lower  than  the  surface  of  the  track  or  top  of  the  ties. 
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He  was  directed,  with  others,  by  tlie  yard-master,  while  he 
was  in  the  coupling  house,  or  near  it,  to  go  and  remove 
some  four  cars  that  were  standing  on  the  track  on  the  west- 
erly part  of  track  No.  4.  He  alleged  that  in  consequence  of 
holes  or  depressions  lower  than  the  average  at  the  bottom  of 
this  gutter,  or  in  consequence  of  the  declination  of  the  land 
near  the  track,  and  toward  the  center  of  this  gutter,  that 
the  side  of  the  gutter  was  rendered  unsuitable  for  a  firm 
foothold,  and  that  while  he  was  standing  outside  of  the  line 
of  the  cars  and  endeavoring  to  signal  the  engineer  to  sus- 
pend operations,  for  the  reason  that  he  had  not  succeeded 
in  coupling  the  cars,  he  stepped  down  into  a  depression,  or 
into  this  ditch,  with  his  left  foot,  his  right  foot  at  the  same 
time  slipping  from  the  end  of  the  ties  on  which  he  stood^ 
and  fell,  and  the  wheel  of  the  car,  as  the  engineer  was  still 
moving  it,  drew  or  caught  his  overalls,  and  drew  his  leg  in 
such  a  position  that  it  was  injured,  by  the  pressure,  if  it  was 
not  run  over,  by  the  wheels  of  the  car. 

The  contention  upon  the  trial  was  mainly  in  respect  to 
his  knowledge  of  these  depressions  and  the  extent  and 
character  of  this  gutter,  as  having  a  bearing  upon  the  ques- 
tion whether  he  was  not  guilty  of  contributory  negligence 
in  the  accident  of  which  he  complains. 

The  case  seems  to  have  been  very  thoroughly  and  fully 
tried  in  respect  to  the  facts  involved  in  the  question,  first, 
whether  this  gutter,  with  its  alleged  depressions,  was  a 
breach  of  duty  of  the  defendant  to  the  plaintiff  to  have  and 
maintain  a  reasonably  safe  and  proper  place  for  its 
employees  to  do  their  work  upon,  and  in  respect  to  the  facts 
bearing  upon  the  question  of  the  negligence  of  the  plaintiff 
in  contributing  to  the  accident. 

After  the  taking  of  the  testimony,  which  is  quite  volumi- 
nous and  given  very  much  in  detiiil,  and  with  a  great 
degree  of  exactness  and  certainty,  the  defendant  moved  for 
a  dismissal  of  the  complaint  upon  the  ground  that  the  de- 
fendant had  not  been  shown  guilty  of  any  negligence  in 
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constructing  and  maintaining  the  gutter  in  the  condition  it 
was  at  the  time  of  the  accident,  and  upon  the  ground  that 
it  appeared  so  clear  or  was  so  free  from  doubt  that  the 
plaintiff's  negligence  contributed  to  this  result  that  the 
court  should  grant  a  dismissal  of  the  complaint. 

Tlie  motion  was  denied  and  a  verdict  was  found  for  the 
plaintiff  in  the  sum  of  $6,000. 

Afterwards  a  motion  was  made  for  a  new  trial  before  the 
judge  presiding  at  circuit,  based  upon  the  proof  that  the 
defendant  was  not  guilty  of  negligence  and  the  plaintiff 
was  guilty  of  contributory  negligence,  and  upon  numerous 
exceptions  taken  to  the  rulings  upon  evidence,  and  more 
especially  to  exceptions  taken  to  the  charge  of  the  judge, 
and  to  the  refusals  of  requests  to  charge. 

The  main  question,  as  before  stated,  is  whether  or  not 
the  plaintiff  was  guilty  of  contributory  negligence,  and  that 
question  largely  depends  upon  the  knowledge  which  plaint- 
iff had,  or  ought  to  have  had,  from  his  opportunity  for 
^observation,  in  regard  to  the  condition  of  this  gutter. 

The  evidence  upon  the  question  of  his  knowledge  de- 
pended upon  his  own  testimony,  that  he  did  not  know  that 
there  was  a  ditch  or  gutter  there,  or  that  there  were  lower 
or  more  depressed  places  in  it  then  the  general  average  of  the 
bottom  of  the  gutter,  and  also  upon  the  fact  that  he  was 
employed  in  this  yard,  and  from  the  plaice  where  he  had 
worked  and  performed  duties  in  this  yard,  he  could  have 
seen,  or  had  an  opportunity  of  seeing  and  knowing,  of  the 
existence  of  this  gutter  and  of  the  alleged  depressions  in  it. 
There  was  also  evidence  in  this  same  line  that  this  space 
into  which  he  slipped  and  fell,  called  the  gutter,  could  be 
seen  by  him  and  others  who  worked  upon  the  more  eastern 
part  of  the  yard,  and  that  he  had  occasion  to  pass  in  a  car 
and  upon  foot  along  the  track  or  tracks  which  lay  next  to 
this  gutter. 

The  accident  occurred  in  the  night  time  when  the  plaint- 
iff had  a  lantern  to  assist  him.     There  was  also  evidence 
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given  to  the  effect  that  occasionally  ashes  had  been  placed 
in  this  space  between  the  tracks  three  and  four,  and  had 
been  removed  at  times  and  replenished  at  this  point;  that 
there  had  been  snow  upon  this  same  space  as  it  fell,  and 
was  thrown  from  track  No.  8  into  the  space,  and  at  the 
time  of  the  accident  there  was  more  or  less  snow  in  that 
space,  which  had  melted  and  formed  water,  standing  be* 
tween  the  two  tracks,  Nos.  8  and  4. 

I  tliink  the  court  fairly  presented,  in  his  charge  upon 
the  evidence,  the  question  of  the  negligence  of  the  defend- 
ant, or  the  alleged  negligence  of  the  defendant,  in  respect 
to  the  existence  and  condition  of  this  space  between  tracks 
three  and  four  at  the  time  of  the  accident,  and  fairly  left  it 
to  the  jury,  on  all  the  evidence  in  the  case,  to  determine 
whether  or  not  the  condition  of  the  gutter  at  the  time  of 
the  accident  was  a  violation  of  the  duty  of  an  employer  to 
afford  to  his  employee,  or  its  employees,  a  reasonably  safe 
and  proper  place  to  perform  the  duties  which  they  were 
employed  to  do.  I  also  think  that  the  charge  of  the  judge, 
in  respect  to  the  question  of  contributory  negligence  and 
the  knowledge  of  the  plaintiff,  as  an  element  of  contribu- 
tory negligence,  of  the  condition  of  the  gutter,  were  fairly 
left  to  the  jury.  I  think  the  court  went  further  than  the 
court  went  in  the  De  Forest  Case  (88  N.  Y.  264).  In  that 
case,  it  was  held  that  if  plaintiff  had  present  knowledge  of 
the  existence  of  the  danger,  and  undertook  to  perform  his 
work  with  that  knowledge,  in  a  dangerous  place,  that  his 
knowledge  would  be  regarded  as  furnishing  evidence  of 
contributory  negligence. 

In  this  case  the  judge  was  careful  not  to  employ  "  pres- 
ent knowledge,"  but,  on  the  contrary,  charged  the  jury  in 
a  manner  to  imply,  if  he  had  obtained  knowledge  of  this 
dangerous  place  when  he  worked  there  the  former  year, 
then  that  knowledge  might  suffice  to  establish  contributory 
negligence.  At  all  events  there  was  no  distinction  made 
in  relation  to  former  or  present  knowledge,  but  the  case 
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inras  tried  and  presented  to  the  jury  on  the  theory  that  if 
he  had  knowledge  of  the  danger  of  this  place,  whenever 
and  however  he  obtained  his  knowledge,  that  would  form 
an  element,  and  perhaps  a  controlling  element,  in  determin- 
ing the  question  of  whether  or  not  he  was  guilty  of  con- 
tributory negligence.  The  evidence  was  certainly  conflict- 
ing in  regard  to  the  character  of  this  gutter  and  its  con- 
dition, whether  dangerous  or  not.  It  was  more  conflicting 
43till  in  respect  to  the  question  of  knowledge  of  the  plaint- 
iff of  its  dangerous  condition. 

It  is  true  that  the  evidence,  aside  from  plaintiff^s  own 
evidence,  was  circumstantial  in  regard  to  his  having  knowl- 
edge. It  was  proved  that  he  had  been  employed  about 
this  yard,  not  only  from  November  preceding  the  accident, 
but  also  in  the  former  year  in  which  he  had  or  might  have 
iad  opportunity  to  know  of  the  condition  of  this  gutter. 

The  plaintiff  swore  that  he  did  not  know  there  was  a 
gutter,  and  that  he  did  not  know  that  there  was  any  depres- 
sions or  places,  some  of  which  were  lower  than  others,  in 
this  space  between  tracks  3  and  4. 

It  also  appeared  that  he  admitted,  immediately  after  the 
happening  of  the  accident,  to  the  witness  Sherman,  called 
by  the  defendant,  that  he  knew  of  the  condition  of  the 
place  where  the  accident  happened.  Yet  all  this  evidence 
was  submitted  to  the  jury  under  a  careful  charge  of  the 
judge,  and  the  jury  must  have  decided  that  the  plaintiff  did 
not  know  of  the  condition  of  things  at  the  place  where  the 
accident  happened,  and,  therefore,  in  that  respect,  was  not 
guilty  of  contributory  negligence.  In  short,  I  have  read 
the  brief  of  counsel,  the  charge  of  the  court,  the  requests 
to  charge  and  exceptions  taken,  and  I  think  the  case  was 
fairly,  clearly  and  plainly  presented  to  the  jury  upon  the 
evidence.  Although  I  might,  perhaps,  as  a  juror,  have 
reached  a  different  conclusion  in  respect  to  the  plaintiff's 
knowledge,  yet  as  it  was  a  question  of  fact  in  regard  to 
which  evidence  was  conflicting,  I  am  constrained  to  respect 
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the  conclusion  of  the  jury  found  upon  the  conflicting  evi* 
dence  and  that  this  court  is  bound  by  the  jury's  determina- 
tion of  this  question  of  fact.  I  do  not  see,  after  a  careful 
examination  of  this  case,  any  error,  or  how  the  jury  could 
have  been  misled  from  the  issues  in  this  case,  which,  as  I 
said  before,  were  presented  with  great  distinctness  and 
clearness  by  the  judge. 

That  so  far  as  the  defendant  has  any  reason  to  complaii> 
of  the  charge,  or  the  disposition  of  the  court  of  the  requests 
to  charge,  I  do  not  think  there  is  any  ground  of  complaint. 
If  the  charge  and  the  requests  to  charge  were  not  entirely 
accurate  in  all  cases,  they  were  so  to  the  disadvantage  of 
plaintiff  rather  than  to  the  disadvantage  of  the  defendant, 
and  while  the  evidence  does  not  preponderate  so  largely  in 
favor  of  the  plaintiff  as  to  entirely  satisfy  this  court,  espe* 
cially  in  respect  to  his  knowledge  of  the  condition  of  the 
gutter,  yet  I  think  it  a  case,  within  that  numerous  class  of 
cases,  where  the  court  is  constrained  to  affirm  the  judg- 
ment. I  do  not  see  how  we  can  otherwise  dispose  of  thi» 
case,  except  that  we  ourselves  take  the  place  of  jurors  and 
undertake  to  determine  the  question  of  fact.  That,  of 
course,  cannot  be  done,  and  ought  not  to  be  done.  Tha 
triers  of  questions  of  facts  see  the  witnesses,  hear  all  the  evi- 
dence, and  when  the  questions  of  facts  are  distinctly  pre- 
sented to  them,  their  finding  must,  in  the  nature  of  things, 
as  well  as  the  structure  of  courts  and  the  province  of  courts 
and  juries,  be  conclusive. 

There  is  this  further  assurance  in  this  case,  that  the  find- 
ings  of  the  jury  were  supported  by  sufficient  evidence,  in 
the  fact  that  a  motion  was  made  before  the  judge  who 
tried  the  case,  who  heard  all  the  evidence,  who  saw  all  the 
witnesses  and  had  an  opportunity  for  more  complete  and 
perfect  knowledge  of  the  whole  case  than  it  is  possible  an 
appellate  court  upon  a  paper  statement  of  the  evidence 
could  have  of  a  case.  Not  only  that,  but  in  this  case  the 
general  term  seems  to  have  examined  every  ruling  of  the 
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judge,  all  the  exceptions  that  were  taken  upon  the  trial, 
either  in  respect  to  evidence  or  charge,  or  requests  to 
charge,  and  has  applied  the  rules  which  have  been  laid  down 
in  the  great  number  of  cases  of  this  character  involving  the 
liability  of  railroad  companies  to  their  employees,  and  has 
failed  to  see  where  this  verdict  may  not  be  sustained  by  an 
appellate  court  when  the  prirciples  thus  laid  down  by  the 
court  in  this  class  of  cases  are  applied  to  the  facts  and  evi- 
dence in  this  case. 

The  general  term,  in  a  very  neat,  clear  opinion,  with  the 
citation  of  various  authorities  bearing  on  the  questions  in- 
volved in  this  case,  as  they  have  arisen  and  been  determined 
in  other  cases,  has  determined  that  within  all  the  rules  laid 
down  in  those  cases  the  judgment  in  this  case  should  be 
affirmed. 

Our  conclusion,  therefore,  is  that  the  judgment  should 
be  affirmed,  with  costs. 

All  concur,  except  Follett,  Ch.  J.,  not  sitting. 


John  J.  Landers,  Appellant,  v.  The  Frank  Street 
Methodist  Episcopal  Church  op  Rochester^ 
Respondent. 

N.  Y,  Court  qf  AppecUa,  May  3, 1889. 
Affirming  40  Hun,  633,  mem. 

1.  Religious  societies.    Salary  of  pastor, — ^The  provisions  of  section  8  of 

ciiap.  60  of  the  Laws  of  1813,  prescribing  the  method  of  iixing  the 
salary  to  be  paid  to  a  minister  of  a  corporation,  organized  under  the 
said  act,  are  exclusive,  and  imply  a  prohibition  of  any  other  method. 

2.  Same. — ^The  salary  shall  be  ascertained  by  a  majority  of  persons  en- 

titled to  elect  trustees,  at  a  meeting  to  be  called  for  that  purpose,  and 
ratified  by  the  trustees,  or  a  majority  of  them,  by  an  instrument  in 
writing  under  their  common  seal,  and  paid  out  of  the  revenues  of  the 
church. 

3.  When,  at  a  meeting,  a  snbccriptlon  paper  was  prepared  and  signed  by  a 
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number  including  all,  but  one,  of  the  trustees  with  the  sum,  each  was 
willing  to  pay  towards  the  pastor* s  salary,  but  no  resolution  or 
motion  .was  passed,  nor  any  vote,  formal  or  informal,  was  called  for 
or  taken,  there  was  no  compliance  with  the  requirements  of  said  act. 

4.  Corporate  action, — The  proper  way  to  ascertain  the  wishes  of  a  majority 

of  a  deliberative  assembly  is  by  a  vote  of  some  kind.  Where  the  ex- 
ercise of  corporate  acts  Is  vested  in  a  select  body,  an  act  done  by  the 
persons  composing  that  body,  in  a  meeting  of  all  the  corporators  is 
not  a  valid  corporate  act 

5.  Implied  promisc^The  fact  that  a  church,  organized  under  chap.  60 

of  Laws  of  1813,  receives  the  services  of  a  pastor,  raises  no  implication 
of  any.  promise  to  pay,  where  he  officiated  upon  the  appointment  of 
the  bishop,  and  his  salary  was  fixed  by  the  quarterly  conference,  and 
was  to  be  raised  by  the  ctewards. 

6.  Stare  decisis. — ^Where  the  facts  presented  upon  a  second,  though  dif- 

ferent somewhat  in  details,  are  substantially  the  same  as  on  the  first, 
appeal,  due  effect  can  be  given  to  the  decision  of  the  former  appeal 
only  by  an  affirmance  of  the  judgment. 

This  action  was  brought  by  a  minister  of  the  Methodist 
Episcopal  Church,  to  recover  an  alleged  balance  of  salary 
due  him  as  defendant's  pastor. 

The  case  is  reported,  on  a  former  appeal,  in  97  N.  Y.  119. 

Appeal  from  a  judgment  of  the  general  term,  affirming  a 
judgment  entered  upon  an  order  nonsuiting  the  plaintiff  on 
the  trial. 

J.  S.  Lamberty  for  appellant. 

Edward  Webster^  for  respondent. 

Vann,  J. — The  defendant  was  organized  pursuant  to 
chapter  60  of  the  Laws  of  1813,  entitled  "  An  Act  to  pro- 
vide for  the  incorporation  of  religious  societies.*'  By  sec- 
tion 8  of  that  statute  it  is  enacted  that  nothing  in  said  act 
shall  be  construed  or  taken  to  give  to  any  trustee  of  any 
church  the  power  to  fix  or  ascertain  any  salary  to  be  paid  to 
any  minister  thereof,  "  but  the  same  shall  be  ascertained  by 
a  majority  of  persons  entitled  to  elect  trustees,  at  a  meeting 
to  be  called  for  that  purpose,  and  such  salaries,  when  fixed, 
shall  be  ratified  by  the  said  trustees,  or  a  majority  of  them, 
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by  an  instrument  in  writing  under  their  common  seal,  whicli 
salary  shall  thereupon  be  paid  by  the  said  trustees  out  of 
the  revenues  of  such  church." 

Upon  a  former  appeal  to  this  court  in  this  action,  it  \va* 
held  that  these  provisions,  prescribing  the  method  of  fixing 
the  salary  to  be  paid  to  a  minister  of  a  corporation  organized 
under  the  said  act,  are  exclusive,  and  imply  a  prohibition  of 
any  other  method.  Landers  v.  The  Frank  St.  M.  E.  Ch.^ 
97  N.  Y.  119. 

The  only  question  now  open  to  discussion,  therefore,  is 
whether  the  salary  of  the  plaintiff  for  either  year  was  fixed 
by  a  majority  of  the  qualified  voters  in  tlie  congregation^ 
and  ratified  by  a  majority  of  the  trustees  in  the  manner 
reouired  bv  said  section. 

There  does  not  appear  to  have  been  any  attempt  to  com- 
ply with  the  statute  during  the  first  year,  although  on  one 
Sunday,  in  June,  1873,  the  plaintiff  gave  notice  that  on  the 
following  Sunday  the  presiding  elder  would  attend  for  the 
purpose  of  receiving  subscriptions  towards  the  payment  of 
the  deficiency  in  his  salary. 

The  presiding  elder  did  attend  accordingly,  and  he 
received  subscriptions  for  the  purpose  indicated,  but  no 
action  was  taken  by  the  qualified  voters  or  by  the  trustees. 
There  was  simply  individual  action  on  the  part  of  certain 
persons  which  could  not  and  did  not  purport  to  bind  the 
defendant  as  a  corporate  body. 

Assuming  that  the  meeting  of  September,  1873,  was  held 
pursuant  to  a  regular  notice,  what  was  then  done  by  the 
qualified  voters  toward  fixing  the  salary  of  the  plaintiff  ? 
No  organization  was  effected,  no  motion  made,  no  vote 
taken,  no  record  of  the  meeting  kept.  It  seems  to  have  been 
a  social  rather  than  a  business  meeting,  for  refreshments 
were  first  served.  The  plaintiff  then  made  some  pleasant 
remarks,  not  of  a  business  character,  and  finally  said  that 
the  amount  to  be  provided  for  was  $2,000  for  the  pastor's 
salary.     He  then  continued,  "I  wish  to  know  whether  you 
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are  satisfied  with  that,  and  also  whether  it  shall  be  paid  to 
me  month  by  month.  I  can  only  repeat  that  it  is  for  you  to 
act  in  the  matter,  and  do  what  is  best  for  yoar  own  interest. 
If  you  do  not,  we  shall  part.  If  there  is  a  single  person 
present  who  is  dissatisfied  with  this,  I  wish  you  to  say  so 
fully  and  frankly."  Several  speeches  were  made,  approving 
the  plaintiff's  proposal,  and  at  last  one  gentleman  said,  ^*  It 
is  clear  that  we  are  of  one  mind  in  this  matter,  and  to  save 
time  I  propose  that  a  subscription  be  prepared  and  circu- 
lated among  those  present,  and  that  every  one  pledge  him- 
self to  what  he  is  willing  to  give  monthly  toward  the  pastor's 
salarv." 

A  subscription  paper  was  then  prepared  with  the  follow- 
ing heading:  *'We,  whose  names  are  hereto  signed, 
promise  to  pay  monthly  the  sums  set  opposite  our  names 
towards  payment  of  the  pastor's  salary,"  and  various  per- 
sons, including  all  of  the  trustees,  but  one,  signed  it  and 
added  the  sum  that  they  were  willing  to  pay.  The  trustees 
signed  as  individuals  only,  each  binding  himself,  personally, 
to  pay  a  certain  amount.  No  other  action  was  taken  at  the 
meeting,  and  no  resolution  or  motion  was  passed.  No  vote, 
formal  or  informal,  was  called  for  or  taken  and  nothing  was 
determined  by  a  majority  of  voices.  The  request  of  the 
plaintiff  that  if  "a  single  person"  was  dissatisfied  he 
should  say  so  "  fully  and  frankly,"  was  simply  an  invita- 
tion to  such  person  to  express  his  views  in  the  form  of  a 
speech. 

There  may  have  been  many  who  were  dissatisfied  who  did 
not  wish  to  say  so  in  that  way.  Those  who  spoke,  perhaps 
a  dozen  in  number,  were  in  favor  of  the  plaintiff's  propo- 
sition ;  but  what  was  the  opinion  of  the  hundred  who  did 
not  speak?  What  assurance  is  there  if  a  vote  had  been 
taken  the  proposition  would  not  have  been  defeated  ?  We 
do  not  think  that  any  action  was  taken  by  the  qualified 
votera  at  this  meeting.  All  that  was  done  was  by  the  volun- 
tary action  of  individuals.     The  judgment  or  will  of  a  ma- 
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jority  of  the  qualified  voters,  as  an  aggregate  body,  was  not 
ascertained.     No  question  was  put  to  them. 

The  proper  way  to  ascertain  the  wishes  of  a  majority  of  a 
deliberative  assembly  is  by  a  vote  of  some  kind.  It  cannot 
be  assumed  from  what  was  said  by  the  plaintiff  and  others, 
tliat  those  who  said  nothing  assented  to  his  proposal. 
Silence  in  such  a  body,  under  such  circumstances,  does  not 
^ive  consent. 

The  action  of  those  who  were  trustees  was  not  official  but 
personal  in  its  character.  Where  the  exercise  of  corporate 
acts  is  vested  in  a  select  body,  an  act  done  by  the  persons 
<5omposing  that  body,  in  a  meeting  of  all  the  corporators,  is 
not  a  valid  corporate  act.  Cammeyer  v.  United  German 
Lutheran  Churches,  2  Sand.  Ch.  208;  Constant  v.  The 
Rector,  etc.,  of  St.  Alban's  Church,  4  Daly,  306. 

At  the  meeting  held  in  December,  1873,  action  was  taken 
upon  the  resignation  of  the  plaintiff,  but  nothing  was  done 
in  relation  to  his  salary. 

There  was  no  ratification  by  the  trustees,  because  there 
was  nothing  to  ratify,  and  no  attempt  was  made  to  ratify 
any  supposed  action  by  the  qualified  voters.  The  trustees 
do  not  appear  to  have  made  any  payment  to  the  plaintiff 
•during  either  year.  The  ecclesiastical  officers  seem  to  have 
taken  entire  charge  of  that  subject. 

On  the  first  appeal  to  this  court,  it  was  held  that,  as  the 
plaintiff  officiated  upon  the  appointment  of  the  bishop,  and 
his  salary  was  fixed  by  the  quarterly  conference,  and  was  to 
be  raised  by  the  stewards,  all  ecclesiastical  authorities,  the 
iact  that  the  defendant  received  his  services  i-aised  no  impli- 
cation of  any  promise  to  pay. 

As  the  facts  presented  upon  the  two  appeals,  altiiough 
•differing  somewhat  in  details,  are  substantially  the  same, 
due  effect  can  be  given  to  the  decision  of  the  former  appeal 
only  b^  an  affirmance  of  the  judgment. 

All  concur,  except  Bradley  and  Haight,  JJ.,  not 
sitting. 
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Mayor,  bto.,  of  Nbw  York,  Respondent,  v.  CoLUS  P. 

Huntington,  Appellant 

N.  F.  Court  cf  Appeals,  June  4, 1880. 

Affinning  1  N.  Y.  State  Rep.  785. 

Contract  Lease, — ^In  an  action  to  recover  the  stipulated  rent,  a  purchaser^ 
by  taking  possession  of  the  pier,  and  enjoying  the  right  of  collecting 
wharfage  solely  by  virtue  of  the  contract  made  by  him  with  the  de- 
partment of  docks,  cannot  be  permitted,  to  question  the  agreement 
under  which  he  has  elected  to  take  the  benefits  accruing  to  him  as 
purchaser,  and  is  estopped  from  contesting  with  his  lessor  the  validity 
of  the  contract  under  which  he  has  acquired  possession  of  leased 
property. 

Appeal  from  a  judgment  of  the  general  term  of  the 
superior  court  of  the  city  of  New  York,  affirming  a  judgment 
ill  favor  of  the  plaintiff  entered  upon  the  decision  of  the 
court. 

Franeis  Lymde  Stetson^  for  appellant. 

David  J.  Dean^  for  respondent. 

Parker,  J. — This  action  was  brought  to  recover 
$17,500,  claimed  to  be  due  for  one-quarter's  rent  of  certain 
premises  belonging  to  the  city,  known  as  pier  87,  North 
river. 

The  trial  court  rendered  judgment  in  favor  of  the 
plaintiff. 

An  appeal  to  the  general  term  resulted  in  an  affirmance. 

The  appellant  contends  that  the  transaction  between  the 
plaintiff's  officers  and  the  defendant,  on  the  27th  day  of 
April,  1883,  in  legal  effect  was  a  contract  for  the  sale 
and  purchase  of  a  lease,  which  was  to  be  executed  before 
the  inception  of  the  term  for  which  the  premises  were  to  be 
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demised;  that  the  delay  in  the  execution  was  solely  the 
fault  of  the  plaintiff,  and  that  by  reason  of  the  premises 
no  right  to  rent  as  such  would,  or  could,  accrue  to  the 
plaintiff. 

Tlie  question  presented,  therefore,  requires  an  examina- 
tion of  the  transactions  had  between  the  parties,  for  the 
purpose  of  ascertaining  their  legal  effect. 

Prior  to  the  27th  day  of  April,  1883,  the  department  of 
docks  advertised  that  on  that  date  it  would  sell,  at  public 
auction,  the  right  to  collect  and  retain  all  wharfage  of  pier 
(new)  No.  37,  North  river,  for  ten  years,  from  May  1,  1883. 
It  was  further  provided  in  such  notice  "  that  the  lease  for 
this  pier  will  covenant  for  a  renewal  term  of  ten  years  at 
an  advanced  annual  rental,  such  increase  to  be  five  per 
cent,  on  the  rental  for  the  first  term.  The  right  to  shed  the 
said  pier  will  be  gi-anted  by  the  department,  and  the  same 
will  be  appropriated  for  special  kinds  of  commerce,  as  re- 
quired by  law." 

The  notice  of  sale  further  provided  that  the  purchaser 
would  be  required  to  agree  that  he  would,  upon  being 
notified  so  to  do,  execute  a  lease,  prepared  upon  the  printed 
form  adopted  by  the  department,  which  can  be  seen  upon 
application  to  the  secretaiy  at  the  office,  119  Duane  Street  ; 
that  the  purchaser  would  be  required  to  pay  the  rent,, 
quarterly  in  advance,  in  compliance  with  a  stipulation 
therefor  in  the  form  of  lease  adopted  by  the  department ; 
that  two  sureties,  to  be  approved  by  the  commissioners  of 
docks,  would  be  required  upon  the  lease  to  enter  into  a. 
bond  jointly  with  the  lessee  in  a  sum  double  the  amount  of 
the  annual  rent,  conditioned  for  the  faithful  performance  of 
all  the  covenants  of  the  lease ;  and  that,  at  the  time  of  sale, 
the  purchasers  should  pay  to  the  department  of  docks- 
twenty-five  per  cent,  of  the  amount  of  annual  rent  bid,  aa 
security  for  the  execution  of  the  lease,  such  sum  to  be 
applied  in  payment  of  the  first  rent  accruing,  or  to  be  for- 
feited if  the  purchaser  should  refuse  to  execute  the  lease 

18 
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and  bond  within  five  days  after  being  notified  that  the  lease 
and  bond  were  ready  for  signature. 

At  the  sale  the  defendant  became  the  purchaser  at  the 
rental  of  $70,000  per  annum,  and  thereupon  paid  the  plaint- 
iH  $17,500  as  required  by  the  terms  of  sale,  and  received 
a  receipt  therefor,  which  read  as  follows  : 

"  Received  for  the  corporation  of  the  city  of  New  York 
by  the  department  of  docks  from  C.  P.  Huntington  $17,500, 
being  twenty-five  per  cent,  of  the  annual  rent  bid  for  the 
right  to  collect  wharfage  at  pier  (new)  No.  37,  North  river, 
subject  to  all  the  terms  and  conditions  stated  in  the  pub- 
lished notice  of  sale  held  this  day. 

"JOHNR.  VOORHIS, 

"  Treasurer  pro  tern. 
"  New  Tobk,  April  27, 1888/* 

Simultaneously  with  the  payment  of  the  $17,500  and  the 
delivery  of  the  foregoing  receipt,  said  defendant  executed 
and  delivered  to  the  department  of  docks  the  following  : 

*^  New  York,  April  27, 1888. 
"  The  undersigned  having  purchased  at  public  sale,  held 
this  day,  the  right  to  collect  wharfage  at  pier  (new)  No.  37, 
North  river,  for  the  annual  rent  of  $70,000,  during  the 
period  for  which  said  right  was  then  sold,  subject  to  all  the 
terms  and  conditions  set  forth  in  tiie  piiuted  notice  for  said 
sale,  does  hereby  agree  that  the  necessary  lease  of  the  said 
right  of  the  above-named  premises,  the  printed  form  for 
which  has  been  duly  examined,  will  be  executed  iis  soon  as 
notice  shall  be  given  that  it  is  prepared  and  ready  for  sig- 
nature ;  and  it  is  further  understood  and  agreed  that  until 
the  said  lease  shall  be  executed,  all  the  terms,  conditions 
and  covenants  contained  therein  shall  be  held  to  be  as 
binding  and  of  the  same  effect  as  though  the  lease  was 
signed  and  executed.     The  following  named  persons  are 
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proposed  for  sureties  for  the  faithful  performance  of  the 
covenants  of  said  lease,  to  wit ;     *     *     * 

(Signed)  "  C.  P.  HUNTINGTON, 

''  28  Broad  street. 
"  Witness  Francis  E.  Moon." 

Now  what  were  the  rights  of  the  parties  after  this  sale 
to  the  defendant  as  the  highest  bidder,  and  payment  by 
him  of  the  percentage  required  by  the  terms  of  sale  ? 

The  defendant  had  agreed  to  pay  $70,000  a  year  for  ten 
years,  in  quarterly  payments,  in  advance,  on  the  day  of 
the  sale  and  the  first  days  of  August,  November,  February 
And  May  thereafter. 

The  dock  department  had  agreed  to  allow  the  defendant 
to  collect  wharfage  at  pier  87,  North  river,  for  ten  years 
from  May  1, 1888,  and  to  enter  upon  the  pier,  and  occupy 
it  for  such  purpose. 

The  t6rm  for  which  the  right  to  collect  wharfage  would 
be  sold  was  fixed  by  the  department  prior  to  the  sale.  The 
power  to  change  the  term  sold  either  by  lengthening  or 
shortening  it  was  not  vested  in  the  department.  It  is  not 
pretended  that  they  attempted  to  change  the  term. 

The  authority  to  sell  was  conferred  by  statute,  and  the 
defendant  must  be  presumed  to  have  known  that  the  dock 
department  lacked  the  power  to  change  the  term  after  sale 
made. 

He  agreed  then  to  purchase  that  which  the  dock  depart- 
ment agreed  to  sell,  not  for  an  indefinite  period,  beginning 
at  the  date  of  the  execution  of  a  lease  sometime  thereafter 
to  be  drafted  and  executed,  but  for  a  fixed  term  of  years, 
and  commencing  on  the  first  day  of  May,  following.  There 
was  a  further  agreement  between  the  parties. 

In  order  to  secure  faithful  performance  in  the  payment 
of  rent,  the  defendant  agreed  to  procure  two  sureties,  to  be 
approved  of  by  the  dock  department,  who  should,  upon  the 
lease,  enter  into  a  bond  jointly  with  him,  conditioned  for 
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the  due  performance  of  all  the  covenants  of  the  lease,  while 
the  dock  department  agreed  to  give  to  the  defendant  a. 
lease  defining  fully  the  exact  relations  of  the  parties. 

Now,  while  the  terms  of  sale  definitely  fixed  the  date 
when  the  purchaser  should  be  entitled  to  possession  of  the 
pier,  and  succeed  to  the  right  to  collect  wharfage,  and  also 
fixed  the  time  for  the  payment  of  the  first  installment  of  rent, 
as  well  as  the  dates  upon  which  each  subsequent  payment 
should  be  made,  they  did  not  mention  the  time  when  the 
lease  was  to  be  executed.  On  the  contrary,  it  is  apparent 
from  the  terms  of  sale  that  it  was  intended  that  the  lease 
should  be  executed  subsequent  to  the  sale.  Of  necessity  it 
had  to  be.  It  was  not  only  to  be  executed  by  the  commis- 
sioners of  docks,  but  also  by  the  defendant  and  his  sureties. 
Before  the  latter  could  execute  it,  the  approval  of  the  com- 
missioners as  to  their  sufficiency  must  be  had,  and  it  was 
provided  that  the  installment  of  rent  paid  down  should  be 
forfeited  if  the  purchaser  neglect,  or  refuse  to  execute,  the 
lease  and  bond  within  five  days  after  being  notified  that  the 
lease  is  prepared  and  ready  for  signature. 

It  was  expressly  provided,  therefore,  by  the  terms  of  sale,, 
that  the  dock  department  should  have  time  to  prepare  thi* 
lease  after  the  sale,  and  that  after  being  notified  of  its  readi- 
ness for  execution,  the  defendant  should  still  have  five  days 
within  which  to  execute  it. 

As  the  sale  was  on  April  27th,  and  the  term  sold  began 
May  1st,  had  the  defendant  been  notified  on  that  day,  he 
need  not  have  executed  the  lease  until  after  the  beginning 
of  the  term  purchased.  Until  the  expiration  of  the  five 
days  he  would  not  have  been  in  default,  and  the  plaintiff 
could  not  have  questioned  his  right  to  enter  into  possession 
and  enjoyment  of  the  premises. 

It  is  apparent  from  the  terms  of  sale,  that  the  subject  of 
sale,  as  understood  and  offered  by  the  dock  department, 
was  the  right  to  collect  wharfage,  and  not  an  instrument 
giving  the  right  to  collect  wharfage,  and  the  writing  signed 
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by  the  defendant  at  the  time  and  place  of  sale  clearly  indi- 
cates that  the  purchiiser  so  understood  it. 

Unquestionably,  as  we  tliink,  the  defendant,  not  being  in 
default,  had  the  right  to  enter  upon  the  enjoyment  of  that 
which  he  had  purchased  on  the  fii-st  day  of  Maj%  whether 
the  lease  was  executed  or  not.  Undoubtedly  it  was  his 
privilege  to  demand  and  his  riglit  to  insist  upon  the  imme- 
diate execution  and  delivery  to  him  of  the  lease,  which  the 
dock  department  had  agreed  to  give  him. 

Instead,  however,  of  insisting  upon  the  excution  of  tLe 
lease  prior  to  the  commencement  of  the  term  purchased, 
he  executed,  at  the  time  of  sale,  a  writing,  reciting  the 
examination  of  a  printed  foim  of  lease,  and  in  which  he 
agreed  to  execute  the  lease  as  soon  as  notice  should  be 
given  that  it  was  prepared  and  ready  for  signature,  and 
further  agreed  that  until  the  said  lease  should  be  executed, 
all  the  terms,  conditions  and  covenants  contained  therein 
fihould  be  held  to  be  as  binding  and  of  the  same  effect  as 
though  the  lease  was  signed  and  executed. 

The  counsel  for  the  appellant  insists  that,  in  so  far  as  the 
writing  stipulated  that  until  the  execution  of  the  lease  the 
purchaser  should  be  bound  by  the  conditions  and  covenants 
of  the  lease  examined,  and  that  it  should  be  as  binding  and 
of  the  same  effect  as  though  the  lease  had  been  signed  and 
executed,  it  was  nudum  pactum^  because  not  based  upon 
any  obligation  of  the  defendant,  nor  upon  any  considera- 
tion moving  from  the  plaintiff  or  its  officers.  We  do  not 
deem  it  necessary  to  pass  upon  that  question  in  the  disposi- 
tion of  this  case.  By  the  execution  and  delivery  of  such 
writing  as  a  whole,  the  purchaser  at  least  waived  an 
immediate  execution  of  the  lease.  Subsequently,  and  on 
April  thirtieth,  he  sent  to  the  dock  department  the  names 
of  his  proposed  sureties.  May  fifteenth,  in  reply  to  a 
letter  from  purchaser's  counsel,  of  the  same  date,  asking  to 
be  informed  whenever  the  lease  should  be  ready  for  exam- 
ination and  execution,  the  secretary  of  the  dock  department 
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by  letter  informed  him  that  the  lease  was  being  drafted  by 
the  counsel  to  the  corporation,  and  that  as  soon  as  pre- 
pared, notification  would  be  promptly  given.  The  letter 
concluded  as  follows :  "  I  am  also  requested  to  call  your 
attention  to  the  fact  that  Mr.  Huntington  is  entitled  to  the 
wharfage  accruing  at  the  pier  from  May  first,  instant,  and 
that  he  ought  to  have  some  one  attend  to  the  collection  of 
it  for  him." 

May  twenty-fourth,  a  draft  of  the  proposed  lease  was 
sent  to  the  purchaser's  counsel,  for  examination.  Objec- 
tion was  made  by  the  purchaser  that  the  lease  provided  for 
rent  from  May  first.  Subsequently,  and  on  June  thirteenth, 
the  department  of  docks  gave  to  the  purchaser  formal 
notice  that  the  lease  was  ready  for  execution,  and  requested 
him  to  call  with  his  sureties  and  execute  the  same.  The 
purchaser  refused  to  execute  the  lease.  Objection  was  not 
made  that  the  lease  failed  to  conform  to  the  terms  of  sale. 
It  was  simply  insisted  that  the  formal  notice  to  execute  the 
instrument  not  having  been  given  until  June  thirteenth, 
rent  could  only  be  charged  from  that  time.  The  depart- 
ment of  docks  refused  to  accede  to  the  claim  made  by  the 
purchaser,  and  on  the  contrary  insisted  that  the  lease  was 
in  exact  accordance  with  the  terms  and  conditions  of  sale, 
and  the  contract  of  the  parties  resulting  from  the  purchase 
thereunder  by  the  defendant,  and  that  to  yield  to  the  in- 
sistence of  the  defendant  would  be  in  effect  the  making  of 
a  new  contract  for  a  shorter  term  than  ten  years,  and, 
therefore,  not  authorized  by  section  716  of  the  Consolida- 
tion Act  of  1882,  under  and  by  virtue  of  which  the  depart- 
ment of  docks  acquired  the  power  and  authority  to  lease 
the  property  in  question. 

The  defendant,  failing  in  his  attempt  to  induce  the  dock 
department  to  coincide  with  his  expressed  views  of  the  legal 
effect  of  the  contract,  as  made  between  the  parties,  never- 
theless, in  the  early  part  of  August,  1883,  took  formal  pos- 
session, and  entered  upon  the  enjoyment  of  the  right  to 
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collect  wharfage,  and  still  remained  in  possession  at  the 
time  of  this  trial.  The  installments  of  rent  due  upon  the 
first  days  of  November  and  February,  as  provided  by  the 
terms  of  sale,  were  paid  by  him,  but  he  refused  to  pay  the 
installment  of  rent  falling  due  August  first,  to  recover  which 
this  action  wius  brought.  We  are  of  the  opinion  that,  the 
defendant  having  taken  possession  of  the  property,  and 
entered  upon  the  enjoyment  of  the  right  to  collect  wharfage 
solely,  by  virtue  of  the  contract  made  with  him  by  the  de- 
partment of  docks  at  the  public  sale,  cannot  now  be  permit- 
ted to  question  the  agreement  under  which  he  has  elected 
to  take  the  benefits  accruing  to  him  as  purchaser.  That,  in 
an  action  to  recover  the  stipulated  rent,  he  must  be  held  to 
be  estopped  from  contesting  with  his  lessor  the  validity  of 
the  contract  under  which  he  has  acquired  possession  of 
leased  property.  This  question  has  been  so  carefully  con- 
sidered in  this  court,  in  Whitney  Arms  Co.  v.  Barlow,  63 
N.  Y.  62 ;  Woodruff  v.  Erie  Railway  Co.  et  al.,  93  Id.  609 ; 
and  the  Rider  Raft  Co.  v.  Roach,  97  Id.  378,  as  to  render 
further  attempt  at  discussion,  or  the  citation  of  authority 
superfluous. 

It  follows  that  the   judgment  appealed  from  should  be 
affirmed. 

All  concur. 
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Giles  H.  G.  Fowleb,  as  Executor,  etc.,  Respondent,  v. 
The  Bowery  Savings  Bakk,  Appellant. 

Court  qf  Appeals,  April  23,  1889. 
Reversing  47  Hun,  309. 

1.  Savings  bank.    Relation  with  depositor. — The  relation  between  a  savings 

bank  and  a  depositor,  even  though  the  deposit  is  expressed  to  be  for 
the  benefit  of  a  third  person,  is  that  of  debtor  and  creditor,  and  the 
same  relation  exists  between  the  bank  and  the  executor  of  the  de- 
positor, or  of  the  beneficiary. 

2.  Same.  Election  qf  remedies. — If,  after  a  demand  of  the  deposit,  the  bank 

pays  the  money  to  a  wrongful  claimant,  the  executor  of  the  beneficiary 
must  elect  whether  he  will  sue  the  bank  or  the  claimant.  If  he  sues 
the  claimant  for  money  received  to  his  use,  he  thereby  adopts  and 
ratifies  the  payment  to  the  claimant,  at  least  if  he  prosecutes  the  action 
to  judgment,  and  cannot  afterwards,  even  though  unsuccessful  in 
collecting  the  judgment,  maintain  an  action  against  the  bank. 
See  Note  at  end  of  this  case. 

8.  Same. — In  case  the  money  had  lieen  left  on  special  deposit  with  the 
bank  for  plain tiflTs  testatrix,  the  plaintiff  could  have  exhausted  his 
remedies  against  the  claimant,  and,  if  unsuccessful,  would  not,  it 
seems,  have  lost  his  remedy  against  the  bank.  ' 

4.  Same.  Appeal. — The  defense  that  the  executor  of  the  beneficiary  has 
adopted  and  ratified  the  payment  of  the  deposit  by  the  savings  bank  to 
the  claminant,  must  be  set  up  in  the  answer ;  but,  where  all  the  facta 
relating  to  such  defense  are  proved  without  objection  and  found  by  the 
trial  court,  and  are  sufficient  to  constitute  the  defense,  the  objection 
that  the  answer  is  defective  is  unavailable  on  appeal  to  the  court  of 
appeals. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  entered  upon  the 
decision  of  the  court. 

Carlisle  Norwood^  Jr.^  for  appellant. 

E'*xgene  Burlinffame  and  Benjamin  TT.  Dotvning^  for  re- 
spondent. 
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Eabl  J. — On  the  15th  day  of  November,  1871,  John 
White,  the  husband  of  Elizabeth  White,  deposited  with  the 
•defendant,  in  trust  for  his  wife,  the  sum  of  $805.93,  and  the 
deposit  was  entered  upon  a  pass-book,  which  was  delivered 
to  him,  in  this  way :  ^^  Bowery  Savings  Bank  in  account 
with  John  White,  for  Elizabeth  White."  This  deposit  re- 
mained in  the  bank  during  the  lifetime  of  John  White, 
who  died  November  18, 1882,  leaving  a  will  wherein  he 
-appointed  John  D.  Flynn  his  executor.  The  will  was  ad- 
mitted to  probate  and  letters  testamentary  were  granted  to 
Flynn  on  the  23d  day  of  Januaiy,  1883.  Elizabeth  White 
died  December  18,  1882,  leaving  a  last  will  and  testament 
in  which  the  plaintiff  was  named  as  executor,  which  will 
was  admitted  to  probate,  and  letters  testamentary  were 
issued  to  the  plaintiff  on  the  11th  day  of  January,  1883.  On 
the  25th  day  of  January  the  plaintiff,  with  liis  lettei*s  testa- 
mentary, called  at  the  savings  bank  and  notified  it  of  his 
Appointment  as  executor,  and  demanded  payment  of  the 
deposit.  He  was  told  by  one  of  its  officers  that  the  money 
would  be  paid  to  him  when  he  came  with  the  pass-book 
which  was  then  in  the  possession  of  Flynn,  the  executor  of 
John  White. 

Thereafter,  on  the  29th  day  of  Januaiy,  Flynn  having  in 
ills  possession  the  pass-book,  presented  the  same  to  the 
4lefendant,  together  with  proof  that  he  had  been  appointed 
€xecutor  of  John  White,  and  demanded  payment  of  the 
deposit,  and  the  defendant  thereupon  paid  the  same  to  him, 
and  the  i>ass-book  was  surrendered  to  it.  Thereafter,  on 
the  same  day,  the  plaintiff  called  on  the  defendant  again  in 
reference  to  the  deposit,  and  was  informed  that  it  had  been 
paid  to  Flynn.  This  action  was  commenced  in  June,  1886, 
to  recover  the  sum  deposited  with  the  defendant,  and  interest 
thereon. 

It  is  clear  that  the  plaintiff  was  legally  entitled  to  receive 
payment  of  the  deposit  from  the  defendant,  and  that  after 
the  notice  and  demand  by  him,  it  had  no  right  whatever  to 
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pay  the  same  to  Flynn ;  and  but  for  facts  yet  to  be  stated, 
the  cases  of  Martin  v.  Funk  (75  N.  Y.  134),  Willis  v.  Smyth 
(91  Id.  297;,  and  Mabie  v.  Bailey  (96  Id.  209)  would  be 
ample  authority  for  the  maintenance  of  this  action. 

After  payment  by  the  defendant  to  Flynn,  the  plain tiflF, 
in  the  fall  of  1883,  commenced  an  action  against  him  ta 
recover,  among  other  things,  the  money  thus  paid.  Issue 
WHS  joined  and  the  action  was  tried  in  the  fall  of  1884,  and 
a  verdict  was  rendered  in  favor  of  the  plaintiff,  and  a  judg- 
ment was  thereon  entered.  The  plaintiff  was  unable,  how- 
ever, to  collect  anything  on  the  judgment,  and  he  thereafter 
commenced  this  action. 

The  relation  between  a  savings  bank  and  a  depositor 
therein  is  that  of  debtor  and  creditor,  and  the  defendant,, 
therefore,  became  a  debtor  for  the  sum  deposited  with  it  by 
John  White.  People  v.  Mechanics'  and  Tradera'  Institution, 
92  N.  Y.  7.  After  his  demand  of  the  deposit,  and  the  pay- 
ment of  the  money  to  Flynn,  there  were  two  remedies  opea 
to  the  plaintiff.  He  could  sue  the  defendant  as  a  debtor 
for  the  deposit  and  recover  the  amount  thereof  from  it ;  or 
he  could  have  brought  an  action  for  money  had  and  received 
to  and  for  his  use  against  Flynn,  and  recover  it  from  him. 
But  he  was  not  entitled  to  both  remedies  at  the  same  time 
or  in  succession,  and  by  electing  the  one  he  would  lose  the 
other.  By  electing  to  sue  the  bank  he  would  repudiate 
its  payment  to  Flynn,  and  his  claim  would  be  that  the  debt 
had  not,  in  fact,  been  paid. 

By  suing  Flynn  he  would  adopt  and  ratify  the  act  of  the 
bank  in  making  payment  to  him,  and  his  claim  would  be 
that  the  money  due  to  hini  had  in  fact  been  paid  to  Flynn,. 
and  that  Flynn  had  received  it  to  and  for  his  use.  Such 
adoption  and  ratification  of  the  payment  would  legalize  the 
payment  as  between  him  and  the  bank,  and  thus  discharge 
the  bank. 

He  could  not  occupy  the  position  at  the  same  time  of 
claiming  that  the  bank  had  paid  his  money  to  Flynn,  and 
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yet  that  the  bank  was  still  his  debtor.  His  election  in  this 
case  to  sue  Flynn  and  thus  to  treat  him  as  his  debtor  was 
not  harmless  to  the  bank,  but  in  law  may  be  presumed  to 
have  injured  the  bank  unless  it  should  now  be  held  to  be 
discharged  by  its  payment  to  Flynn.  After  the  plaintiff 
commenced  his  action  against  Flynn  and  thus  ratified  and 
adopted  the  payment  by  the  bank  to  him,  the  bank  could 
not  during  the  pendency  of  that  action  have  sued  Flynn  to 
recover  back  the  money  on  the  ground  that  it  had  been 
paid  by  mistake  and  received  by  him  without  authority, 
because  it  would  have  been  a  defense  to  such  an  action  that 
the  real  owner  of  the  fund  had  adopted  and  ratified  the 
payment.  But  even  if  the  mere  commencement  and  pen- 
dency  of  the  action  by  the  plaintiff  against  Flynn  would 
not  have  furnished  such  a  defense,  it  is  bevond  doubt  that 
if  the  bank  should  now  bring  an  action  against  Flynn  to 
recover  back  the  money,  he  could  successfully  defend  on  the 
ground  that  the  plaintiff  had  ratified  and  adopted  the  pay- 
ment and  thus  discharged  the  bank,  by  the  recovery  of  a 
judgment  against  him  for  the  money  paid  as  the  real  owner 
thereof. 

The  two  remedies,  one  against  Flynn  and  the  other 
against  the  bank,  are  not  concurrent.  If  the  two  actions 
could  not  be  prosecuted  at  the  same  time,  they  could  not 
in  succession.  Nothing  could  be  more  inconsistent  than 
an  action  against  Flynn  on  the  ground  that  money  due  to 
the  plaintiff  had  been  paid  to  him,  and  an  action  against 
the  bank  on  the  ground  that  it  had  not  paid  the  deposit, 
and  still  remained  debtor  therefor.  If  the  money  had  been 
absolutely  the  money  of  the  plaintiff,  left  on  special  deposit 
with  the  bank,  then  he  could  have  pui-sued  the  money 
wherever  he  could  trace  it  without  losing  his  remedy  against 
the  bank.  In  such  a  case  the  plaintiff  would  not  be  barred 
of  his  right  of  recovery  against  the  bank  until  he  had  either 
recovered  his  money  or  the  value  of  the  same.  All  his 
remedies  would  be  consistent,  being  based  upon  the  theory 
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of  a  wrongful  disposition  of  his  property.  So  too  where  a 
trustee  in  breach  of  his  trust  disposes  of  the  trust  property, 
tlie  beneficiary  of  the  trust  may  pursue  it  or  its  proceeds 
wherever  he  can  trace  them  so  far  as  the  law  will  permit 
him  to  do  so  without  releasing  the  trustee. 

All  his  remedies  in  such  a  case  are  consistent,  and  based 
upon  the  same  theory,  to  wit,  a  breach  of  trust.  But  if  a 
trustee  is  bound  to  pay  money  to  a  beneficiary,  as  a  debt  due 
from  him  to  the  beneficiary,  then  if  he  makes  payment  to 
another  pei'son,  he  has  not  paid  the  debt,  and  the  money  paid 
is  not,  in  fact,  the  property  of  the  beneficiary.  In  such  case 
the  beneficiary  may  ignore  the  payment,  and  sue  the  trus- 
tee as  his  debtor,  or  he  may  ratify  and  adopt  the  payment 
and  sue  the  person  receiving  the  money  as  his  debtor ;  but 
lie  cannot  do  both.  There  is  in  such  case  a  breach  of  trust, 
or  not,  as  he  may  elect,  and  his  election  once  effectually 
made  is  conclusive  forever.  Comyn's  Digest,  Election  C,  2. 
If  one  wrongfully  takes  and  sells  personal  property  not  be- 
longing to  him,  the  owner  has  the  election  to  sue  him  for 
the  proceeds  as  money  had  and  received  to  and  for  his  use, 
and  thus  ratify  the  sale,  or  he  may  pursue  the  property  and 
recover  it  or  its  value  ;  but  he  cannot  do  both  atid  is  bound 
by  his  election.     Pomeroy  on  Remedies,  sec.  667,  et  seq. 

A  few  authorities  may  be  cited  to  enforce  these  views. 
In  Priestly  v.  Fernie,  8  Hurlstone  &  Coltman,  977,  it  was 
held  that  where  the  master  of  a  ship  signs  a  bill  of  lading 
in  his  own  name,  and  is  sued  upon  it,  and  judgment  is  ob- 
tained against  him,  an  action  will  not  lie  against  the  owner 
of  the  ship  upon  the  same  bill  of  lading,  although  satisfaction 
has  not  been  obtained  on  the  judgment  against  the  master. 
Baron  Bramwell,  writing  the  opinion,  said:  "If  this  were 
an  ordinary  case  of  principal  and  agent,  where  the  agent 
having  made  a  contract  in  his  own  name,  has  been  sued  on 
it  to  judgment,  there  can  be  no  doubt  that  no  second  action 
would  be  maintainable  against  the  principal.  The  very 
expression  that  where  a  contract  is  so  made,  the  contractee 
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has  an  election  to  sue  the  agent  or  principal,  supposes  he 
can  only  sue  one  of  them,  that  is  to  say,  sue  to  judgment." 
In  Scarf  v.  Jardine,  7  Appeal  Cases,  L.  R.  346,  the  facts 
were  these  :  A  firm  of  two  partners  dissolved  ;  one  retired, 
and  the  other  carried  on  the  business  with  a  new  partner 
under  the  same  style. 

A  customer  of  the  old  firm  sold  and  delivered  goods  to 
the  new  firm  after  the  change,  but  without  notice  of  it. 
After  receiving  notice  he  sued  the  new  firm  for  the  price  of 
the  goods,  and  upon  their  bankruptcy  proved  against  their 
estate,  and  afterwards  brought  an  action  for  the  price  against 
the  late  partner,  and  it  was  held  that  the  liability  of  the 
late  partner  was  a  liability  by  estoppel  only,  and  not  jointly 
with  the  members  of  the  new  firm ;  that  the  customer  might, 
at  his  option,  have  sued  the  late  partner,  or  the  members  of 
the  new  firm,  but  could  not  sue  all  three  together,  and  that 
having  elected  to  sue  the  new  firm,  he  could  not  afterwards 
sue  the  late  partner.  In  that  case  Lord  Blackburn  said 
that  the  cases  "  are  uniform  in  this  respect,  that  where  a 
man  has  an  option  to  choose  one  or  other  of  two  inconsistent 
things,  when  once  he  lias  made  his  election  it  cannot  be 
retracted ;  it  is  final  and  cannot  be  altered."  "  When  once 
there  has  been  an  election  to  do  one  of  two  things  you  can- 
not retract  it  and  do  the  other  thing ;  the  election  once 
made  is  finally  made." 

Lord  Watson  said :  "  The  plaintiff  had  the  undoubted 
right  to  select  his  debtor,  to  hold  either  the  old  firm  or  the 
new  firm  responsible  to  him  for  the  fulfillment  of  the  con- 
tract, but  I  know  of  no  authority  for  the  position  that  the 
respondent  could  hold  his  contract  to  have  been  made  with 
both  firms,  or  that  having  chosen  to  proceed  against  one  of 
these  firms,  for  recovery  of  his  debt,  he  could  thereafter 
treat  the  other  firm  as  his  debtor." 

In  Rawson  v.  Turner  (4  Johns.  469),  it  was  held  that  if 
a  new  sheriff  receives  a  prisoner  from  his  predecessor  he  is 
answerable  for  his  escape,  though  a  voluntary  escape  may 
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have  existed  in  the  time  of  his  predecessor,  but  the  plaint- 
iff has  his  election,  either  to  consider  the  prisoner  in  execu- 
tion and  so  charge  the  new  sheriff  for  the  last  escape,  or  as 
out  of  execution  and  charge  the  old  sheriff.  If  he  has  once 
made  his  election  and  sued  the  old  sheriff  and  recovered 
judgment  against  him,  it  is  conclusive,  and  a  bar  to  any 
action  against  the  new  sheriff. 

In  Sanger  v.  Wood  (S  Johns.  Ch.  416),  Chancellor  Kent 
said :  "  Any  decisive  act  of  the  party,  with  knowledge  of 
his  rights  and  of  the  fact,  determines  his  election  in  the 
case  of  conflicting  and  inconsistent  remedies/' 

In  Morris  v.  Rexford  f  18  N.  Y.  652),  there  was  a  bargain 
and  sale  of  goods  for  cash,  and  the  vendee  took  possession, 
but  failing  to  make  payment,  the  vendor  obtained  a  re- 
delivery of  his  goods  by  writ  of  replevin,  and  it  was  held 
that  this  was  a  disaffirmance  of  the  sale  and  evidence  in  bar 
of  a  subsequent  action  for  the  purchase  money,  and  that  the 
vendor  having  elected  the  one  remedy,  his  right  to  pursue 
the  other  was  extinguished. 

CoMSTOCK,  J.,  writing  the  opinion,  said  :  "  A  vendor  of 
goods,  on  a  sale  and  delivery  upon  cash  terms,  if  he  fails  to 
get  payment,  may  consider  the  delivery  absolute,  and  rely 
on  the  responsibility  of  the  vendee,  or  he  may  disaffirm  and 
reclaim  his  property.  But  he  cannot  do  both  of  these  things. 
The  remedies  are  not  concurrent,  and  the  choice  between 
them  once  being  made,  the  right  to  follow  the  other  is  for- 
ever gone.  The  law  tolerates  no  such  absurdity  as  a  seizure 
of  goods  by  a  person  claiming  that  he  has  never  sold  them, 
and  an  action  by  the  same  person,  founded  on  the  sale  and 
delivery  of  the  same  goods,  for  the  recovery  of  the  price. 
In  peculiar  circumstances  a  party  may  take  either  one  of 
these  courses,  but  having  rightfully  made  his  choice,  the 
right  to  follow  the  other  is  extinct  and  gone." 

So,  here,  the  law  will  not  tolerate  the  absurdity  of  holding 
that  the  plaintiff  could  sue  Flynn  on  the  ground  that  he 
had  received  money  from  the  bank  belonging  to  him,  and 
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^t  the  same  time  sue  the  bank  on  the  ground  that  it  still 
remained  his  debtor,  and  that  the  money  paid  to  Flyun  was 
not  his  money  and  did  not  operate  as  payment. 

In  Gardner  v.  Ogden  (22  N.  Y.  327),  it  was  held  that 
the  clerk  of  a  broker,  employed  to  spU  land,  having  access 
to  the  correspondence  between  his  principal  and  the  vendor, 
stands  in  sucii  a  relation  of  confidence  to  the  latter  that,  if 
he  becomes  the  purchaser,  he  is  chargeable  as  trustee  for 
the  vendor,  and  must  reconvey  or  account  for  the  value  of 
the  land,  and  the  vendor  having  brought  suit  against  both 
the  broker  and  his  clerk,  making  a  claim  against  the  broker 
for  having  fradulently  sold  the  land,  and  against  the  clerk 
for  a  reconveyance  or  accounting,  the  court  said :  ^'  In  the 
present  case  the  plaintiff  has  elected  to  regard  the  purchaser 
as  his  trustee,  and  his  complaint,  as  to  him,  proceeds  on 
this  basis.  The  plaintiff,  therefore,  elects  to  affirm  the  sale 
made  by  Smith.  He  cannot,  t^no  ^a^u,  affirm  it  as  to  him 
and  disaffirm  it  as  to  Ogden.  The  affirmance  of  the  sale  by 
the  plaintiff  is  a  complete  answer  to  the  claim  for  damages 
against  the  firm  for  fraud  in  making  the  sale/* 

In  the  Bank  of  Beliot  v.  Beale  (34  N.  Y.  473),  it  was 
held  that  when  a  vendor  who  has  been  defrauded  in  the 
sale  of  his  goods  proceeds  to  judgment  against  the  vendee 
upon  the  contract  of  sale,  after  lie  is  apprised  of  the  fraud, 
his  election  is  determined,  and  he  cannot  afterwards  follow 
the  goods,  or  the  proceeds  thereof,  into  the  hands  of  a  third 
pei'son  on  tlie ground  of  fraud;  that  if  a  principal  with  full 
knowledge  of  a  fraud  perpetrated  by  his  agent,  in  the  dis- 
position of  i)roperty  purchased  with  his  funds,  prosecute 
the  agent  to  judgment  for  the  money  so  misappropriated, 
he  tliereby  elects  to  treat  the  goods  Jis  the  property  of  the 
agent,  and  cannot  afterwards  claim  their  proceeds  in  the 
hands  of  a  third  i)arty. 

In  Rodermund  r.  Clark  (46  N.  Y.  854),  W.  and  defend- 
ant  were  joint  owners  of  a  sloop.  Defendant,  ignoring 
W.'s  rights,  sold  the  whole  vessel  to  M.   W.  after  the  sale, 
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took  and  retained  possession.  M.  thereupon  libeled  the 
vessel  as  owner  in  the  United  States  district  court.  She 
was  seized  by  the  marshal,  and  M.  having  obtained  judg- 
ment by  default,  she  was  delivered  to  liim.  W.  assigned 
his  interest,  and  also  his  claim  against  defendant,  to  the 
plaintiff,  who  sued  for  conversion ;  and  it  was  held  that 
W.  having  elected  to  assert  his  riglits  by  retaining  posses- 
sion and  refusing  to  recognize  the  sale,  he  and  his  assignee 
were  precluded  from  maintaining  an  action  for  the  conver- 
sion ;  that  where  a  party  has  an  election  between  inconsist- 
ent remedies,  he  is  confined  to  the  remedy  which  he  first 
chooses.  FoLGER,  J.,  writing  the  opinion,  said :  '*  W.  had 
two  courses,  either  of  which  he  might  pursue.  He  could 
sue  the  defendant  for  the  conversion,  or  he  could  assert  his 
right  of  possession  by  keeping  a  permanent  possession,  or 
regaining  possession  if  it  was  interrupted.  The  effectually 
taking  of  either  of  these  two  courses  precluded  him  from 
taking  the  other." 

In  Bowen  v.  Mandeville  (95  N.  Y.  237)  it  was  held  that 
where  a  party  had  been  induced  by  fraud  to  enter  into  an 
executed  contract  for  the  purchase  of  property,  he  may 
either  rescind  and  recover  back  the  consideration  paid,  or 
affirm  the  contract  and  recover  damages  for  the  fraud;  he 
cannot  have  both  remedies,  as  they  are  inconsistent. 

In  Cheeseman  v.  Sturges  (9  Bos.  246),  S.,  one  of  the  de- 
fendants, held  real  and  personal  property  in  trust,  to  be 
used  for  the  joint  benefit  of  himself  and  the  plaintiff  and  & 
third  person,  in  specified  proportions  as  copartners  in  & 
joint  enterprise,  and  under  an  agreement  that  he  was  to 
make  advances  for  carrying  out  the  enterprise,  and  that  all 
stocks  or  other  securities  than  cash  which  should  be  received 
should  remain  undivided  until  a  final  settlement,  and  that 
he  would  not  dispose  of  the  property  (other  than  money) 
without  the  consent  of  the  others.  He  accordingly  made 
large  advances,  and  subsequently  sold  and  conveyed  all  the 
property  without  the  consent  of  the  plaintiff,  and  received 
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therefor  stock  of  an  incorporated  company,  and  it  was  held 
that  the  plaintiff,  by  bringing  an  action,  with  full  knowl- 
edge of  these  facts,  in  which  he  demanded  a  transfer  of  his 
share  of  the  stock,  and  obtained  an  injunction  against  any 
disposal  of  it,  pending  the  action,  must  be  deemed  to  have 
made  his  election  of  that  remedy  and  be  treated  as  if  he 
had  consented  to  the  sale. 

In  Mattlage  v.  Poole  (15  Hun,  556),  it  was  held,  in  sub- 
stance, that  where  a  vendor  sells  goods  to  the  agent  of  an 
undisclosed  principal,  he  may  elect  whether  he  will  sue  the 
agent  for  the  price  of  the  goods  or  the  principal,  but  that 
he  cannot  have  a  recovery  against  both,  and  that  where  he 
has  prosecuted  the  one  to  judgment,  he  can  have  no 
recovery  against  the  other.  In  Riley  v.  The  Albany  Savings 
Bank  (36  Hun,  513),  plaintiff's  intestate,  Mary  Riley,  had 
deposited  with  the  defendant  upwards  of  $800.  The 
money  was  paid  to  Flannigan  during  the  lifetime  of  Mary 
Riley,  upon  the  production  by  him  of  the  pass-book  and 
Mary  Riley's  check.  It  was  claimed  that  at  the  time  oi 
signing  the  check  Mary  Riley  was  of  unsound  mind,  and 
incapable  of  executing  the  same.  After  Riley  was  ap- 
pointed administrator  he  presented  a  verified  petition 
to  the  surrogate,  under  section  2706  of  the  Code  of  Civil 
Procedure,  charging  Flannigan  with  having  corruptly  pro- 
cured an  order  from  Mrs.  Riley,  knowing  her  to  be  insane, 
and  having  di-awn  the  money  from  the  bank ;  and  farther 
averring  that  he  then  had  the  same  in  his  possession,  and 
praying  that  he  be  compelled  to  surrender  the  same  to  the 
petitioner.  Flannigan  appeared  on  the  return  of  a  citation,. 
and  admitted  that  he  obtained  the  money  from  the  bank,, 
and  that  the  same  was  in  his  possession  ;  and  a  decree  was^ 
entered  directing  him  to  deliver  the  same  to  the  adminis> 
trator.  For  his  failure  to  comply  therewith  he  was  com- 
mitted to  the  county  jail,  where  he  remained  until  dis- 
charged therefrom  by  the  surrogate  because  of  his  inability 

from  sickness  to  bear  longer  confinement;  and  it  was  held 
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tliat  the  administrator,  by  claiming  in  his  petition  and  pro- 
curing a  decree  of  the  surrogate's  court  adjudging  that  the 
money  in  Flannigan's  hands  belonged  to  the  estate  of  Mary 
Riley,  ratified  the  act  of  Flannigan  in  drawing  the  money, 
and  could  no  longer  claim  that  the  bank  still  owed  to  him 
the  same  money,  or  bring  an  action  against  it  to  recover 
the  amount  of  the  deposit;  that  the  administrator  had  an 
election  to  treat  Flannigan's  act  in  dm  wing  the  money  in 
two  ways,  viz.,  either  to  ratify  or  to  disavow  it;  that  hav- 
ing elected  to  ratify  it  he  could  not  thereafter  disavow  it. 
That  ciise  was  appealed  to  this  court,  and  the  order  of  the 
general  term  reversing  the  judgment  in  favor  "of  the 
plaintiff  was  here  affirmed.  103  N.  Y.  669 ;  7  N.  Y.  State 
Rep.  861. 

The  following  authorities  are  to  the  same  effect :  Curtis 
v,  Williamson  10  Q.  B.  L.  R.  57  ;  Clough  v.  London,  etc. 
R.  R.  Co.,  7  Ex.  L.  R.  26 ;  Raymond  v.  Proprietors,  et, 
2  Met.  319;  Seai-s  v.  Carrier,  4  Allen,  839;  Cobb  v. 
Knapp,  71  N.  Y.  848  ;  MoUer  v,  Tuska,  87  Id.  166. 

This  extended  examination  of  tlie  authorities  has  seemed 
necessary  on  account  of  some  difference  of  opinion  upon 
the  question  considered  which  at  first  existed  among  the 
members  of  this  court.  It  is  seen  that  they  justify  the 
conclusion  that  plaintiff's  election  to  sue  and  his  recovery 
against  Flynn  furnished  a  defense  to  this  action. 

It  is,  however,  objected  on  the  part  of  the  plaintiff  that 
the  defense  that  the  bank  had  adopted  and  ratified  the 
payment  to  Flynn,  is  not  set  up  in  the  answer  and  such  is 
the  case.  While  the  defendant  alleges,  in  its  answer,  pay- 
ment to  Flynn,  it  does  not  allege  that  payment  was  made 
by  the  authority  of  the  plaintiff  or  that  he  ratified  or 
adopted  it.  But  there  was  no  such  objection  upon  the 
trial.  All  the  facts  pertaining  to  that  defense  were  proved 
without  objection.  There  was  no  dispute  about  the  facts, 
and  they  were  found  by  the  court.  Hence  the  objection 
that  the  answer  is  defective  is  unavailable  here. 
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We  are,  therefore,  of  opinion  that  the  judgment  should 
be  reversed  and  a  new  trial  ordered,  costs  to  abide  the 
event. 

All  concur,  except  RuGEB,  Ch.  J.,  who  reads  for  affirm- 
ance. 

RuGER,  Ch.  J.  (dissenting). — I  am  unable  to  concur  in 
the  opinion  delivered  in  this  case.  I  am  of  the  opinion  that 
the  prosecution  of  Flynn  by  the  plaintiff's  intestate  was  not 
a  ratification  of  the  payment  by  the  bank  to  him.  Flynn, 
in  obtaining  such  payment,  neither  represented  or  assumed 
to  represent  Mrs.  White,  and  the  bank  did  not  pay  the 
money  to  Flynn  as  the  agent  or  representative  of  Mrs. 
White,  but  dealt  with  him  as  a  claimant  of  the  money  in 
"his  own  right.  Under  such  circumstances  there  could  be 
no  ratification.  Ratification  is  a  branch  of  the  law  of 
agency,  and  cannot  be  held  to  have  occurred  unless  there 
is  a  principal,  and  an  act  assumed  to  have  been  done  by 
some  one  in  his  name  or  on  his  behalf.  Story  on  Agency, 
§  251 ;  The  Farmer's  Loan  and  Trust  Co.  v.  Walworth,  1 
N.  Y.  433. 

There  were,  consequently,  no  concurrent  remedies,  and 
no  occasion  for  an  election  by  the  plaintiff. 


Note  on  "ELEcrioN  of  Rights  and  Remedies/' 

One  of  the  most  important  duties  of  the  lawyer  is  to  guide  his  client 
aright  in  laying  the  foundation  for  the  anticipated  litigation,  and  to  select, 
with  sound  judgment,  the  remedy  to  be  pursued  in  obtaining  the  desired 
relief.    A  mistake,  in  either  case,  may  occasion  a  miscarriage  of  justice. 

The  following  note  may  aid  the  practitioner  in  electing  the  remedy, 
whereby  he  may  best  secure  his  client's  rights  : 

Election  generally. — Where  a  complaint  contains  two  causes  of  action, 
resting  substantially  upon  the  same  facts,  in  one  of  which  the  defendant 
was  sought  to  be  made  liable  in  one,  and  in  the  other  cause  of  action,  in 
another  character,  the  plaintiff  ought  to  be  put  to  an  election;  and  the 
denial  of  such  a  motion,  where  the  effect  is  to  greatly  embarrass  the 
defense,  is  ground  for  a  new  trial.  Roberts  r.  Leslie,  14  J.  &  S.  76.  So  a 
plaintiff  will  be  put  to  an  election  between  two  suits  for  the  same  cause  of 
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action,  one  of  which  is  prosecuted  in  another  state,  though  the  parties  in 
both  suits  are  not  precisely  the  same.    Bell  v.  Donohue,  16  Id.  458. 

Where  a  complaint  alleges  two  inconsistent  causes  of  action,  the  plaintiff* 
may  be  called  upon,  at  the  conclusion  of  the  evidence,  to  elect  upon  which 
cause  of  action  he  claims  to  recover.  Stewart  9.  Huntingdon,  48  Hun,  620. 
When  such  election  is  made  and  a  judgment  rendered  in  the  action,  na 
claim  can,  upon  an  appeal  therefrom,  be  advanced  upon  the  cause  of  action 
which  has  been  rejected,  as,  by  the  election,  it  has  necessarily  been 
eliminated  from  the  record.   Id. 

In  Farmers'  Loan  and  Trust  Co.  o.  The  Bankers  and  Merchants'  TeL 
Co.,  53  Hun,  636,  a  petition  was  presented  to  set  aside  a  sale  made  under  a- 
decree  of  foreclosure.  The  proceeding  was  not  instituted  until  two  years 
after  the  sale.  But  immediately  after  the  sale  the  petitioner  began  suit 
against  the  purchaser,  to  have  it  adjudged  that  he  made  the  purchase  in 
trust.  And  it  was  held  that  the  institution  of  that  action  was  an  affirm- 
ance of  the  sale,  so  far  as  the  petitioner  is  concerned ;  and  that  he  thus 
elected  to  have  the  sale  stand. 

In  Kramer  v.  Amberg,  53  Hun,  427,  an  action  was  brought  to  have  the 
lease  of  a  building,  known  as  the  Thalia  Theatre,  declared  and  adjudged 
to  have  ceased  and  come  to  an  end,  on  accoimt  of  the  act  of  the  lessee  in 
subletting  the  said  premises  in  violation  of  the  terms  of  the  lease.  The^ 
plaintiff  was  the  owner  of  the  said  building,  and  entered  into  an  agreement 
with  the  defendant  to  let  the  premises  to  him.  It  provided  among  other 
things  that  the  defendant  should  not  assign  his  interest  in  said  lease,  or 
underlet  or  sublet  the  whole  or  part  of  said  premises,  without  the  written 
consent  of  the  plaintiff.  The  defendant  did  sublet  the  premises  without 
the  consent  of  plaintiff,  who  alleges  in  his  complaint  that  he  has  in  na 
way  acquiesced  in  or  approved  of  said  sub-lease,  or  the  occupation  of 
the  building  by  the  sub-tenant  for  any  purpose  whatever;  and  that  he- 
elects  to  have  the  said  lease,  on  account  of  the  violation  of  its  provision, 
cease,  determine  and  come  to  an  end  immeiiiately;  and  that  the  lessee  be- 
en joined  and  restrained  from  permitting  the  sub-tenant  to  occupy  the  said 
theatre.  A  motion  was  made  upon  the  complaint  for  an  injunction  restrain- 
ing the  defendants  and  each  of  them  from  continuing  to  use,  occupy  or 
interfere  with  the  premises;  and  also  enjoining  the  lessee  from  making 
any  lease,  sub-lease  or  assignment  of  his  lease  to  any  person.  The  motion 
was  denied,  and  from  the  order  entered  thereupon  an  appeal  was  taken. 
And  it  was  held  that  the  plaintiff,  for  the  breach  of  the  condition  of  the 
lease  not  to  assign  or  sublet,  had  two  remedies,  either  in  an  action  upon 
the  covenants  in  the  lease  to  enjoin  the  lessee  from  subletting  or  assign- 
ing, or  to  re-enter  because  of  the  breach  in  the  covenant.  The  plaintiff 
has  elected,  by  virtue  of  the  allegations  in  his  complaint,  to  have  the  lease 
cease,  determine  and  come  to  an  end  immediately.  He  had  a  right  to 
make  this  election,  and,  if  the  convenant  in  the  lease  were  violated,  the 
lease,  by  reason  of  such  election,  terminated,  and  the  plaintiff  had  after- 
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irards  no  right  of  action  thereon  for  the  reason  that  it  had  ceased  to  exist. 
After  he  has  elected  that  the  lease  should  terminate,  he  cannot  seek,  hy  an 
4u;tion,  to  enforce  any  covenants  contained  in  the  instrument  which  has 
ended.  If  he  had  not  elected  that  the  lease  should  determine  and  come  to 
an  end  by  reason  of  the  breach  of  these  covenants,  he  would  have  had  the 
right,  by  m junction  in  a  proper  suit  in  equity,  to  enforce  the  covenants 
in  the  lease.  But  after  his  election  to  consider  the  lease  ended,  the  only 
remedy  he  had  was  a  right  of  re-entry,  which  was  to  be  enforced  by 
ordinary  proceedings  for  the  recovery  of  the  possession  of  real  property 
unjustly  withheld  from  its  true  owner,  viz.,  by  an  action  in  ejectment. 

In  Goff  V.  Craven,  34  Hun,  150,  the  receiver  of  a  judgment  debtor  in 
supplementary  proceedings  brought  an  action  of  trover  against  him  to 
recover  a  watch  chain,  which  he  had  refused  to  deliver  to  the  plaintiff.  A 
judgment  was  recovered  in  this  action,  and  the  judgment  debtor  was 
arrested  on  an  execution  issued  thereon  and  committed  to  jail.  Here  he 
remained  for  thirty  days,  when  he  was  discharged.  The  judgment  debtor 
after  the  rendition  of  said  judgment  delivered  the  chain  for  safe  keeping 
to  the  defendant  in  the  present  action.  Upon  her  refusal  to  deliver  it  to 
the  receiver,  he  brought  this  action  of  replevin  against  her.  It  was  held 
that  he  was  entitled  to  recover;  that  the  recovery  of  the  judgment  in  the 
Action  of  trover  bhought  against  tjie  judgment  debtor,  and  his  imprison- 
ment thereunder  without  actual  payment  or  satisfaction,  were  not  suffi- 
cient to  change  the  title  of  the  chain  from  the  receiver  to  him,  and  that, 
as  the  judgment  debtor  had  no  title  thereto,  he  could  confer  none  upon  the 
defendant. 

In  Stewart  o.  Huntingdon,  Ct.  of  Ap.,  Jan.  14,  1891,  plaintiff  alleged  in 
his  complaint  that  it  was  agreed  between  him  and  defendants,  in  order  to 
Induce  him  to  sell  certain  stock  to  them,  that,  in  case  any  person  or  party 
other  than  the  plaintiff  should  be  paid  by  the  defendants  any  higher  price 
per  share  for  the  stock  than  that  paid  to  him,  then  they  would  pay  him 
such  additional  sum;  and  he  also  alleged  that  defendants  agreed  that  if, 
after  a  contemplated  visit  of  a  certain  person  to  California,  plaintiff  should 
become  dissatisfied  with  such  sale,  they  would  return  the  stock  to  him, 
which  they  afterwards  refused  to  do.  And  it  was  held  that,  as  one  cause 
of  action  was  for  the  value  of  the  stock  based  upon  a  rescission  of  the  con- 
tract, and  the  other  for  a  balance  of  the  purchase  money  based  on  an 
affirmance  of  the  contract,  the  two  causes  were  inconsistent,  and  plaintiff 
must  make  his  election,  and  would  not  be  i)ermitted  to  go  to  the  jury  upon 
both  causes  of  action. 

A  party  cannot  have  relief  both  in  rescission  and  in  affirmance  of  a  con- 
tract. Hence,  it  was  held  in  Creighton  v,  Haggerty,  50  Super.  9,  in  a 
controversy  arising  out  of  a  contract  as  to  the  use  of  a  patent  right,  that 
the  plaintiff,  if  he  elects  to  rescind  the  contract,  cannot  have  an  injunction 
against  its  violation. 

\yhere  a  person  who  clahns  to  be  a  shareholder  In  a  corporation,  but  is 
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not  recognized  as  such  by  the  corporation,  and  who  thereupon  elects  to 
treat  the  refusal  of  the  corporation  to  recognize  him  as  a  stockholder  as  a 
conversion  of  his  shares,  and  brings  an  action  against  it  for  conversion, 
cannot,  during  the  pendency  of  the  action,  nor  can  his  assignee,  sue  for 
.dividends.  Hughes  r.  The  Vermont  Copper  Mining  Co.,  72  N.  Y.  207.  In 
such  case,  the  company  has  the  right  to  regard  him  as  having  elected  to 
rely  upon  his  claim  for  damages,  and  to  divide  its  profits  among  those  who 
were  recognized  as  shareholders.  If  he  had  elected  to  proceed  to  enforce 
his  rights  as  a  member  of  the  corporation,  and  to  implead  the  adverse 
claimants  of  the  shares,  the  company  may  have  refrained  from  declaring 
dividends  on  the  shares  in  dispute,  until  the  question  of  title  was  settled. 
But,  if  he  brings  his  action  for  damages,  it  has  the  right  to  treat  him  as 
abandoning  any  claim  for  the  specific  shares,  and  reposing  upon  his  right 
to  compensation  for  their  value  In  damages.  The  claims  for  such  com- 
pensation, and  for  the  current  dividend,  are  inconsistent.    Id. 

In  Manning,  Bowman  &  Co.  r.  Keenan,  73  N.  Y.  45,  an  action  was 
brought  for  an  alleged  conversion  of  goods.  The  goods  were  sold  condi- 
tionally to  the  vendee,  who  subsequently  delivered  them  to  plaintiff's 
agent,  to  be  held  as  security  for  the  purchase  price.  Plaintiff  ratified  the 
act  of  its  agent.  The  agent  thereafter,  without  the  knowledge  of  plaintiff, 
dolivered  to  the  vendee  a  receipt  for  the  goods,  stating  that  they  were 
received  in  store  on  account  of  the  vendee,  at  a  specified  rate  for  storage. 
This  receipt  the  vendee  transferred  to  another  party,  upon  an  alleged  sale 
of  the  goods  for  a  valuable  consideration.  The  plaintiff  held  the  notes  of 
the  vendee  given  for  the  purchase  price  of  the  goods.  In  an  action  against 
it  by  the  agent,  the  plaintiff  set  them  up  as  a  counterclaim,  and  recovered 
judgment  for  the  amount.  And  it  was  held  that  this  was  not  inconsistent 
with  the  idea  of  a  conditional  sale  or  of  a  pledge  of  the  goods,  and  did  not 
affect  the  plaintiff's  right  to  report  to  them  to  realize  his  claim. 

Upon  the  failure  of  the  vendee  to  perform  an  executory  contract  for  the 
purchase  of  chattels,  the  vendor  may  elect  to  tender  the  property  and  sue 
for  the  contract  price,  or  to  retain  the  property  as  his  own,  and  recover,  as 
his  damages  for  the  breach,  the  difference  between  the  market  value  at  the 
time  the  vendee  was  to  receive  delivery,  and  the  contract  price.  Bridgford 
tj.  Crocker,  00  N".  Y.  627.  If  he  elects  the  latter  remedy,  and  the  proi)crty 
subsequently  rises  in  value  in  the  market,  the  vendee  cannot  avail  himself 
thereof,  but  the  vendor  is  entitled  to  the  benefit.     Id. 

Wliere  a  party  has  grounds  upon  which  to  bring  different  actions  against 
different  persons  arising  out  of  the  same  state  of  facts,  and  the  mainten- 
ance of  one  necessitates  the  allegation  of  facts  inconsistent  with  the  main- 
tenance of  another  action,  the  party  is  bound  by  his  election,  and  cannot 
proceed  against  the  other  person,  even  though  the  judgment  obtained  fails 
to  afford  relief.    Roberts  r.  Ely,  45  Hun,  590. 

In  this  case,  the  plaintiff  and  one  Ociger,  purchased  jointly  of  a  tea  com- 
pany a  quantity  of  tea,  and  paid  for  the  same.     The  tea,  at  the  time  of  the 
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purchase,  was  stored  in  tlie  wareliouse  of  the  company.  The  purchasers 
requested  the  company  to  insure  the  tea  for  their  benefit.  The  company 
promised  to  do  so,  and  subsequently  informed  the  purchaser  that  such  in- 
surance had  been  effected.  But  in  fact  it  had  not  been  done.  The  teas 
were  left  in  the  warehouse  of  the  company,  and  had  been  separated  and  set 
apart  from  the  balance  of  the  stock.  Subsequently  all  the  teas  in  the 
warehouse  were  destroyed  by  fire,  including  also  the  tea  in  question.  At 
the  time  of  the  fire,  the  insurance  held  by  the  company  amounted  to 
$70,000,  all  of  which,  by  the  terms  of  the  policy,  was  made  payable  to 
David  J.  Ely,  to  whom  the  loss  was  paid.  At  the  time  of  the  receipt  of 
the  money,  Ely  had  no  notice  of  the  plaintiff's  claim  made  in  this  action. 
The  company  notified  the  plaintiff  that  it  had  not  effected  any  insurance 
upon  his  teas  for  his  benefit,  and  subsequencly  informed  him  of  the  collec- 
tion of  the  insurance  money,  and  offered  to  procure  the  payment  to  plaint, 
iff  and  Geiger  by  said  Ely  of  a  sum  of  money,  which  bore  the  same  propor- 
tion to  the  total  amount  received  as  the  value  of  the  teas  in  question  bore 
to  the  value  of  all  the  teas  destroyed  by  the  fire.  This  offer  the  plaintiff 
refused  to  accept,  and  he  and  Geiger  assigned  their  claim  to  one  Albert  P. 
Lewis,  who  thereupon  brought  an  action  against  the  company  in  the  su- 
preme court  of  the  state  of  New  York,  and  obtained  judgment  in  his  favor 
for  $10,882.71.  At  the  time  of  the  assignment  and  of  bringing  the  suit  in 
question,  the  plaintiff  was  aware  that  the  insurance  money  had  been  paid 
to  Ely.  Mr.  Lewis  subsequently  assigned  to  the  plaintiff  the  above  men- 
tioned judgment.  After  the  death  of  Mr.  Ely  and  after  the  rendition  of 
said  judgment,  the  plaintiff  commenced  the  present  action  to  recover  from 
his  personal  representatives  the  insurance  moneys  received  by  him  on 
account  of  the  destruction  of  the  teas  belonging  to  plaintiff  and  Geiger. 
And  it  was  held  that  the  institution  of  the  action  against  the  company  was 
an  election  to  hold  the  company  as  insurers,  and  precluded  an  action 
against  the  executor  of  Ely.  In  case  the  plaintiff  had  been  ignorant  of  the 
facts  at  the  time  they  chose  to  hold  the  company  as  insurers,  they  might 
not  be  held  to  their  election.  But  where  it  distinctly  appears  that  he  was 
made  fully  acquainted  with  all  the  facts  prior  to  the  assignment  of  the 
claim  and  the  commencement  of  the  action  against  the  company,  he  can- 
not claim  that  Ely,  who  was  a  creditor  of  the  company  and  had  procured 
insurance  upon  this  property  before  its  sale  to  plaintiff  and  Greiger,  in  order 
to  indemnify  himself  for  the  amount  due  him  from  the  company,  should 
account  to  the  plaintiff  for  the  insurance  collected,  simply  because  the 
latter  cannot  collect  his  judgment  against  his  own  insurers. 

An  owner  of  property  who  permits  another  to  sell  it,  and  who  recovers  a 
judgment  against  him  for  its  value,  cannot  question  the  validity  of  the 
transfer.     Howell  v,  Earp,  21  Hun,  393. 

The  cases  of  McElroy  v.  Mancius,  13  John,  121,  and  Brown  c.  Little- 
field,  11  Wend.  4(57,  to  the  effect  that  the  selection  and  prosecution  by  a 
party  of  one  of  two  or  more  remedies  which  are  wholly  repugnant,  when 
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the  choosing  of  one,  is  an  abandonment  of  the  other,  estop  the  party  from 
denying  that  he  is  bound  by  the  selection,  are  distinguished  in  Becker  v. 
Walworth,  24  Rep.  186.  In  this  case,  it  was  held  that  an  action,  brought 
originally  against  an  executor  as  such,  where  the  petition  is  amended  be- 
fore answer  filed  so  as  to  charge  the  executor  personally,  was  not  such  an 
election  as  to  estop  the  plaintiff. 

Agency. ^Ixi  Mattlege  o.  Poole,  15  Hun,  556,  an  action  was  brought 
against  both  principal  and  agent,  to  recover  the  price  for  goods  sold  to  the 
agent.  The  latter  had  promised  payment  without  disclosing  his  principal, 
for  whom  the  goods  were  bought,  and  by  whom  they  were  used.  And  it 
was  held  that  the  act  of  the  plaintifif  in  suing  both  principal  and  agent  did 
not  constitute  an  election  to  hold  the  principal  and  discharge  the  agent; 
and  that  no  legal  proceeding  short  of  judgment  would  have  that  effect. 

In  Cobb  c.  Knapp,  71  N.  Y.  348,  an  action  was  brought  to  recover  for 
wheat  alleged  to  have  been  sold  by  plaintifif  to  defendant.  It  was  in  fact 
purchased  by  the  latter  for  third  persons.  The  principal  was  not  dis-' 
closed,  though  it  was  stated  that  the  wheat  was  for  the  **  Blissville  Dis- 
tillery," and  was  to  be  delivered  there.  The  plaintiff  did  not  know  the 
proprietors  of  the  distillery,  but  was  subsequently  informed  as  to  the  prin- 
cipal. And  it  was  held  that  the  subsequent  disclosure  of  the  principal  by 
defendant,  and  the  commencement  of  an  action  against  him  by  plaintiff, 
were  not  conclusive  of  an  election  to  hold  the  principal  only  responsible; 
but  that  the  fact  of  commencing  such  action  was  proper  to  be  considered 
by  the  jury  on  the  question  of  Imowledge  as  to  the  principal,  though  it  did 
not  operate  as  a  legal  discharge. 

-4 rrc«<.— It  was  held  in  Wright  v.  Ritterman,  1  Abb.  N.  S.  428,  that, 
where  the  plaintiff  in  an  action  on  contract  obtains  an  order  of  arrest,  on 
which  the  defendant  is  taken,  the  latter' s  subsequent  exoneration  from 
imprisonment  for  debt,  under  the  provisions  of  2  R.  S.  80,  §  10,  precludes 
the  plaintiff  from  procuring  a  second  arrest  in  an  action  sounding  in  tort, 
but  founded  on  the  same  transaction  as  the  alleged  cause  of  action  on  con- 
tract. In  this  case,  a  fraudulent  purchaser  of  goods,  who  had  been  sued 
on  the  contract  of  sale,  and  arrested  in  the  action  on  the  ground  of  fraud 
in  contracting  the  debt,  was  held  not  to  be  liable,  after  he  had  been 
exonerated  from  imprisonment  for  debt,  to  arrest  in  a  suit  for  damages 
for  conversion  of  the  goods. 

So  it  was  held,  in  the  People  ex  rel.  Ritterman  v.  Kelly,  1  Abb.  N.  S.  432, 
that  after  a  defendant,  arrested  in  a  civil  action,  has  been  discharged  from 
imprisonment  under  the  statutes  relating  to  insolvents,  the  plaintiff  can- 
not, by  merely  changing  a  form  of  action  to  a  suit  for  tort  instead  of  a  suit 
on  contract,  procure  the  arrest  of  the  defendant  in  another  court  for  the 
same  cause,  for  the  purpose  of  evading  the  force  and  effect  of  his  discharge, 
and  thereby  defeating  the  clear  intendment  of  the  statute.  And  where  the 
gist  of  the  transaction  is  a  tort,  if  it  arises  out  of  the  contract,  the  plaintiff 
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may  declare  in  tort  or  contract,  at  his  election;  but  haying  made  his 
election,  be  is  bound  by  it. 

It  was  held  in  Rockford,  L.  I.  &  St.  L.  R.  R  Co.,  r.  Boody,  56  N.  Y. 
456»  that  an  order  of  arrest  and  a  writ  of  attachment  are  not  so  inconsistent 
in  their  nature,  that  the  allowance  of  both,  in  the  same  action,  will  render 
them  both  void. 

Where  sufficient  property  of  a  defendant  has  been  attached  to  satisfy  the 
plaintiffs  claim,  and  an  order  of  arrest,  the  propriety  of  which  is  ques- 
tionable, has  been  issued,  the  plaintiff  should  be  required  to  elect  between 
the  attachment  and  the  order  of  arrest.  Duncan  9.  Guest,  2  N.  Y. 
€.  P.  275. 

In  Rawson  v.  Turner,  4  John.  469,  it  was  held  that,  if  a  new  sheriff 
receives  a  prisoner  from  his  predecessor,  he  is  answerable  for  his  escape, 
though  a  voluntary  escape  may  have  existed  in  the  time  of  the  former 
sheriff;  but  the  plaintiff  has  his  election,  either  to  consider  the  prisoner  in 
execution,  and  so  charge  the  new  sheriff  for  the  last  escape,  or  as  out  of 
execution,  and  charge  the  old  sheriff.  If  he  has  once  made  his  election, 
And  sued  the  old  sheriff  and  recovered  judgment  against  him,  it  is  conclu- 
sive, and  a  bar  to  any  action  against  the  new  sheriff. 

In  Sanger  v.  Wood,  3  John.  Ch.  416,  it  was  stated  by  the  court  that 
jmy  decisive  act  of  the  party,  with  knowledge  of  his  rights  and  of  the  facts, 
determines  his  election  Id  the  case  of  conflicting  and  inconsistent  remedies. 

AssignmenL — In  Mills  v,  Parkhurst,  50  Hun,  C40,  a  creditor  of  an 
assignor  for  creditors  brought  an  action  to  set  aside  the  assignment  on  tlie 
ground  of  fraud.  He  was  defeated  in  the  action  and  appealed,  and  such 
Appeal  is  still  pending.  And  it  was  held  that,  by  bringing  such  action  in 
hostility  to  the  assignment,  he  made  his  election  of  remedies;  and  that, 
while  actively  pursuing  such  remedy,  he  could  not  be  allowed  to  participate 
in  a  distribution  of  the  assets  under  the  assignment. 

It  is  a  familiar  principle  that,  where  a  creditor  has  two  remedies,  one  of 
which  is  inconsistent  with  the  other,  that  he  cannot  prosecute  both  at  the 
same  time.  In  order  that  an  election  shall  be  final  and  conclusive,  it  is 
necessary  that  it  should  be  made  by  a  party  having  knowledge  of  all  the 
iacts  affecting  his  rights.  That  the  party  has  made  a  mistake  in  regard  to 
the  law  as  applicable  to  those  facts  does  not  in  any  manner  affect  the 
binding  quality  of  an  election  once  made.  But,  where  facts  come  to  the 
knowledge  of  the  creditor  which,  if  known  at  the  time  of  the  alleged  elec- 
tion, would  have  compelled  him  to  act  differently  from  his  real  act,  the  cases 
hold  that,  upon  a  prompt  rescission  of  that  which  had  already  been  done, 
npon  the  discovery  of  this  new  condition  of  affairs,  the  creditor  will  not  be 
held  to  the  election  so  made.  These  principles  are  illustrated  and  enforced 
in  the  cases  of  Conrow  t.  Little,  115  N.  Y.  387;  Fowler  v.  Bowery  Sav. 
Bank,  113  Id.  4.50. 

It  is  also  established  that,  where  an  election  has  apparently  been  made 
And  proceedings  in  hostility  to  the  general  assignment  have  been  undertaken 
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but  nothing  has  been  secured,  nor  profits  gained  by  reason  of  the  proceed- 
ings, and  they  have  been  abandoned,  no  binding  election  is  held  to  have 
taken  place.  Mills  o.  Parkhurst,  ante.  In  the  latter  case,  the  proceed- 
ings in  hostility  to  the  assignment,  though  unavailing  to  the  creditor, 
have  not  been  abandoned,  but  are  being  prosecuted,  with  full  knowledge 
of  the  condition  in  which  the  prosecution  of  the  suit  places  him  in  reference 
to  his  right  to  participate  in  the  dividends  declared  under  the  assignment. 
There  is  no  adjudication  which  holds  or  intimates  that  a  party  may  be 
actively  pursuing  his  remedies  in  one  proceeding,  and  at  the  same  time 
may  claim  the  benefits  of  another,  where  the  one  is  antagonistic  to  the 
other  position. 

Though  the  action  to  set  aside  the  assignment  has  been  appealed  to  the 
court  of  appeals,  it  is  still  pending,  and  the  creditor  is  seeking  to  set  aside  the 
assignment,  the  benefits  of  which  he  is  claiming  before  the  court  upon  the 
present  appeal.  The  mere  fact  that  he  is  availing  himself  of  the  abstract 
right  awarded  him  by  law  of  seeking  a  review,  in  the  court  of  appeals,  of  the 
final  judgment  of  the  general  term  in  his  action  to  set  aside  the  assignment 
does  not  impair  the  binding  force  of  that  judgment  or  limit  its  scope  or 
change  the  status  of  the  parties.  He  cannot  claim,  and  insist  upon  the 
claim,  that  the  assignment  in  question  is  fraudulent  and  that,  by  reason  of 
the  filing  of  his  bill,  he  is  entitled  to  preference  over  all  the  other  creditors 
of  the  assignor  to  payment  out  of  the  estate  attempted  to  be  assigned,  and 
at  the  same  time  insist  that  he  is  entitled  to  share  in  the  assets  under  the 
assignment. 

The  otlier  creditors  of  the  assignor,  being  parties  to  the  action  for  aa 
accounting  of  the  assignee,  and  for  a  distribution  of  the  assigned  estate, 
have  the  same  rights  as  any  other  person  to  contest  and  challenge  the  right 
that  a  part  of  the  dividend  due  to  them  shall  not  be  abstracted  by  a  creditor 
who,  because  of  his  own  action,  has  no  right  to  avail  himself  of  the  benefits- 
conferred  by  the  assignment  under  which  the  creditors  in  general  claim. 
There  is  no  reason  why  any  person  who  Is  interested  in  the  question  of 
distribution  cannot  enforce  the  election  made  by  a  creditor  who  has 
brought  an  action  to  set  aside  the  assignment  and  is  maintaining  an  appeal 
from  the  judgment  therein. 

Wliere  a  party  has  sued  for  the  purchase  price  of  goods  and  recovered 
judgment,  he  cannot  subsequently  maintain  an  action  upon  the  ground 
that  the  goods  were  obtained  from  him  by  fraud;  or,  where  the  goods  had 
been  taken  from  the  debtor  by  replevin  or  an  action  commenced  for  that 
purpose,  the  creditor  cannot  subsequently  sue  for  the  purchase  price, 
Stemfield  v.  Simonson,  44  Hun,  429.  But  a  mere  ineffectual  attempt  upou 
the  part  of  a  creditor  to  secure  his  debt  by  legal  proceedings  does  not  pre- 
clude him  from  claiming  the  benefits  as  a  creditor  under  a  general  assign- 
ment. Id.  In  fact,  the  case  of  Brown  c.  Littlefield,  anie^  clearly  lays 
down  the  rule  to  this  effect.  At  page  471  of  that  case  it  is  said  that,  where 
a  party  has  inconsistent  rights  or  remedies,  he  may  claim  or  resort  to  tha 
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oneor  the  other  at  his  election.  He  is  frequently  bound  by  some  decisive 
act  of  election  In  favor  of  one  right  or  remedy,  from  afterwards  claiming 
the  other  right  or  pursuing  the  other  remedy,  in  case  they  are  inconsistent. 
But  the  mere  attempt  to  pursue  a  remedy  to  which  he  is  entitled,  without 
obtaining  any  legal  satisfaction  therefrom,  will  not  deprive  him  of  the 
benefit  of  that  to  which  he  had  originally  a  right  to  resort,  especially  where 
he  has  acted  under  a  mistake  as  to  the  facts.  Though  an  attachment  has 
i/een  issued  but  no  levy  has  been  made  thereunder  and  no  property  acquired 
t^tereby,  he  is  not  deprived  of  his  remedy  under  the  general  assignment, 
biemfeld  v.  Simonson,  ante.  In  this  case,  the  debtor  jnade  a  general  assign- 
ment of  all  his  property  for  the  benefit  of  his  creditors.  The  plaintiffs  in- 
stituted proceedings  in  which  the  assignor  was  compelled  to  appear  and  be 
examined  and  produce  his  books  and  papers  before  a  referee,  and  the  as- 
signee was  compelled  to  give  a  bond  upon  which  the  defendant  was  one  of 
the  obligors.  Subsequently  the  plaintiffs  began  an  action  against  the 
assignor  upon  notes  made  by  him,  and  procured  therein  an  attachment 
r  gainst  his  property,  upon  the  ground  that  the  assignment  was  fraudulent 
and  invalid,  but  no  levy  was  ever  made  thereunder.  A  Judgment  was  re- 
covered in  that  action,  and  an  execution  was  issued  thereon,  and  returned 
nulla  bona.  The  plaintiff  then  brought  an  action  against  the  assignecfor 
an  accounting,  which  resulted  in  a  judgment  in  his  favor,  and  an  execution 
was  issued  thereon  and  returned  unsatisfied.  Thereupon  the  plaintiff 
brought  the  present  action  against  one  of  the  sureties  upon  the  assignee's 
bond.  The  complaint  was  dismissed  upon  the  ground  that  the  plaintiff 
had  made  an  election  between  two  inconsistent  remedies,  and  that  he  was 
confined  to  the  one  he  had  first  chosen.  And  it  was  held  that  such  dis- 
missal was  error.  If  the  plaintiff,  by  means  of  his  attachment  proceedings, 
has  secured  any  of  the  property  covered  by  the  assignment,  a  different 
question  may  be  presented.  But  where  he  has  in  no  way  interfered  with 
the  assigned  property  by  his  process,  has  acquired  nothing  by  the  proceed- 
ings, and  has  obtained  no  legal  satisfaction  therefrom,  he  is  not  deprived 
of  the  benefit  of  the  right  to  which  he  may  originally  have  resorted.  The 
case  of  Iselin  v,  Henlein,  16  Abb.  N.  C.  79,  proceeded  expressly  upon  the 
ground  that  the  attaching  creditor  seized  and  obtained  possession  of  the 
assigned  estate  imder  his  attachment;  and  in  Roderinund  v.  Clark,  40 
X.  Y.*354,  the  decision  was  placed  upon  the  ground  that  the  plaintiff's 
assignor  having  retained  possession  of  the  property,  he  and  his  assignee 
were  precluded  from  mainuiining  an  action  for  its  conversion. 

A  creditor  with  full  knowledge  of  fraud  in  fact  in  the  execution  and  de- 
livery of  a  voluntary  assignment  by  a  debtor  of  his  property,  may  elect  to 
waive  the  fraud,  acquiesce  in  and  confirm  the  dispositions  made  thereby, 
and  choose  to  take  a  benefit  thereunder.  Iselin  r.  Henlein,  ante.  In  such 
case,  he  cannot  afterwards,  by  action  in  a  court  of  equity,  move  in  hos- 
tility to  the  assignment,  and  seek  to  set  it  aside  as  fraudulent  against 
creditors. 
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An  election  clearly  and  nnequiTOcally  made  by  a  creditor  of  the  assignor, 
to  sustain  the  assignment,  and  to  talce  benefits  thereunder,  with  knowledge 
on  his  part  that  it  is  impeachable  in  a  court  of  equity  for  fraud,  is  final 
and  conclusive  upon  the  creditor.  Id.  He  by  concurrence  with^  or  acqui- 
escence in,  a  voluntary  settlement  of  real  and  personal  estate,  which  is  in- 
tended to  hinder  or  delay  creditors,  may  preclude  himself  from  impeaching 
the  deed.    Id. 

In  this  case,  a  creditor's  suit  was  brought  to  avoid  a  general  assignment 
made  by  the  judgment  debtors,  on  the  ground  of  their  fraudulently  with- 
holding a  considerable  portion  of  their  estate  from  its  operation. 

Shortly  after  the  assignment,  the  plaintiffs,  with  knowledge  of  the  facts, 
entered  into  negotiation  looking  to  a  composition  of  the  indebtedness.  To 
that  end,  they  signed  a  composition  agreement.  But  before  it  had  become 
I>erfected,  they  withdrew  their  consent,  and,  upon  affidavit  setting  up  the 
fraud,  attached  the  assigned  property  in  the  hands  of  the  assignee.  They 
also  subsequently  moved  in  the  assignment  proceedings  to  remove  the 
assignee  and  prove  their  debt,  with  an  express  qualification  that  they  did 
not  recognize  the  validity  of  the  assignment.  After  the  attachment  was 
levied,  the  assignee  claimed  the  property;  but  the  plaintiffs  gave  a  bond  of 
indemnity,  and  the  sheriff  lield  on  to  the  property.  And  it  was  held  that 
the  suing  out  of  the  attachment  and  the  seizure  thereunder  were  an  elec- 
tion in  hostility  to  the  assignment,  which  necessarily  defeated  any  subse- 
quent steps  in  the  opposite  direction,  and  deprived  them  of  the  effect  which 
they  might  otherwise  have  as  a  ratification  of  the  assignment. 

Banks, — In  Fowler  v.  Bowery  Savings  Bank,  ante,  a  person  deposited  a 
sum  of  money  with  defendant  in  trust  for  his  wife.  A  pass-book  was  de- 
livered to  him.  After  the  death  of  the  husband  and  wife,  letters  testa- 
mentary on  the  wife^s  estate  was  issued  to  the  plaintiff.  Plaintiff  called 
with  them  at  defendant's  bank  and  demanded  payment  of  the  deposit. 
One  of  its  officers  told  him  that  it  would  be  paid  to  him  when  he  came 
with  the  pass-book.  It  was  then  in  the  possession  of  the  husband's  ex- 
ecutor. Afterwards  the  latter  presented  the  pass-book,  together  with 
proof  of  his  appointment.  Defendant  thereupon  paid  the  deposit  to  him 
on  surrender  of  the  pass-book.  Plaintiff,  after  learning  of  the  payment, 
brought  suit  against  the  husband's  executor  to  recover  the  money  so  paid 
to  him  and  recovered  judgment  therein,  but  was  unable  to  collect  the  same. 
He  then  brought  an  action  against  the  defendant  to  recover  the  sum  de- 
posited with  the  defendant  and  interest  thereon.  And  it  was  held  that, 
after  his  demand  of  the  deposit,  and  the  payment  of  the  money  to  the  hus- 
band's  executor,  there  were  two  remedies  open  to  the  plaintiff;  he  could 
sue  the  defendant  as  a  debtor  for  the  deposit  and  recover  the  amount  thereof 
from  it,  or  he  could  bring  an  action  for  money  had  and  received  to  and  for 
his  use,  against  the  husband's  executor  and  recover  it  from  him.  But  he 
was  not  entitled  to  both  remedies  at  the  same  time,  or  in  succession ;  and 
by  electing  the  one,  he  would  lose  the  other.    By  electing  to  sue  the  bank. 
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he  would  repudiate  the  payment  to  the  husband's  exeeutor,  and  his  claim 
in  such  case  would  be  that  the  debt  had  not,  in  fact,  been  paid.  But  by 
suing  the  husband's  executor,  he  would  adopt  and  ratify  the  act  of  the 
bank  in  making  the  payment  to  him,  and  his  claim  would  then  be  that  the 
money  due  to  him  had,  in  fact,  been  paid  to  the  husband's  executor,  and 
that  the  latter  had  received  it  to  and  for  his  use.  Such  adoption  and  rati- 
fication of  the  payment  would  legalize  it  as  between  him  and  the  bank,  and 
thus  discharge  the  bank.  He  could  not  occupy  the  position,  at  the  same 
time,  of  claiming  that  the  bank  had  paid  his  money  to  the  husband's  ex- 
ecutor, and  also  that  the  bank  was  still  his  debtor.  His  election  in  this 
case  to  sue  the  husband's  executor,  and  thus  to  treat  him  as  his  debtor,  was 
not  harmless  to  the  bank,  but  in  law  may  be  presumed  to  have  injured  the 
bank,  unless  it  should  now  be  held  to  be  discharged  by  its  payment  to  the 
husband's  executor.  After  the  plain tifif  commenced  his  action  against  the 
latter,  and  thus  ratified  and  adopted  the  payment  by  the  bank  to  him,  the 
bank  could  not,  during  the  pendency  of  that  action,  have  sued  the  hus- 
band's executor  to  recover  back  the  money  on  the  ground  that  it  had  been 
paid  by  mistake  and  received  by  him  without  authority,  because  it  would 
have  been  a  defense  to  such  action  that  the  real  owner  of  the  fund  had 
adopted  and  ratified  the  payment.  But  even  though  the  mere  commence- 
ment and  pendency  of  the  action  by  the  plaintifiF  against  the  husband's 
executor  would  not  have  furnished  such  a  defense,  it  is  beyond  doubt  that, 
if  the  bank  should,  after  judgment  in  that  action,  bring  an  action  against 
the  husband's  executor  to  recover  back  the  money,  the  latter  could  suc- 
cessfully defend,  on  the  ground  that  the  plaintiff  had  ratified  and  adopted 
the  payment,  and  thus  discharged  the  bank,  by  the  recovery  of  a  judgment 
against  him  for  the  money  paid  as  the  real  owner  thereof.  Fowler  o. 
Bowery  Savings  Bank,  ante. 

The  two  remedies,  one  against  the  husband's  executor  and  the  other 
against  the  bank  were  not  concurrent.  Even  though  the  two  actions  might 
be  prosecuted  at  the  same  time,  they  could  not  in  succession. 

Nothing  could  be  more  inconsistent  than  an  action  against  the  husband's 
executor,  on  the  ground  that  money  due  to  the  plaintiff  had  been  paid  to 
him,  and  an  action  against  the  bank,  on  the  ground  that  it  had  not  paid 
the  deposit  and  still  remained  debtor  therefor.  If  the  money  had  been  ab- 
solutely the  money  of  the  plaintiff,  left  on  special  deposit  with  the  bank, 
he  could  then  have  pursued  the  money  wherever  he  could  track  it  without 
losing  his  remedy  against  the  bank.  In  such  a  case,  the  plaintiff  will  not 
1>e  barred  of  his  right  of  recovery  against  the  bank,  until  he  has  either  re- 
covered his  money  or  the  value  of  the  same.  All  his  remedies,  in  such 
cases  will  be  consistent,  as  they  are  based  upon  the  theory  of  a  wrongful 
disposition  of  his  property.  So,  too,  where  a  trustee,  in  breach  of  his 
trust,  disposes  of  the  trust  property,  the  beneficiary  of  the  trust  may  pur- 
sue it,  or  its  proceeds,  wherever  he  can  trace  them,  so  far  as  the  law  will 
permit  him  to  do  so,  without  relieving  the  trustee.     All  his  remedies  in 
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such  case  are  consistent  and  based  upon  the  same  theory,  to  wit,  a  breach 
of  trust;  but  where  a  trustee  is  bound  to  pay  money  to  a  beneficiary  as  a 
debt  due  from  him  to  the  latter,  then  if  he  makes  payment  to  another 
person,  he  has  not  paid  the  debt,  and  the  money  paid  is  not,  in  fact,  the 
property  of  the  beneficiary.  In  such  case,  the  latter  may  ignore  the  pay- 
ment and  sue  the  trustee  as  his  debtor,  or  he  may  ratify  and  adopt  the  pay- 
ment and  sue  tlie  person  receiving  the  money  as  his  debtor,  but  he  cannot 
pursue  both  remedies.  There  is  in  such  case  a  breach  of  trust,  or  not,  as 
he  may  elect,  and  his  election,  once  e£fectqally  made,  is  conclusive  for- 
ever. 

If  one  wrongfully  takes  and  sells  personal  property  not  belonging  to 
him,  the  owner  has  the  election  to  sue  him  for  the  proceeds,  as  money  had 
and  received  to  and  for  his  use,  and  thus  ratify  the  sale,  or  be  may  pursue 
the  property  and  recover  it  or  its  value.  But  he  cannot  do  both,  and  Is 
bound  by  his  election.    Fowler  v.  Bowery  Sa v.  Bank,  ante. 

In  Adams  v.  Nat.  Shoe  &  Leather  Bank,  44  Hun,  620,  it  was  held  that, 
where  one  has  obtained  money  fraudulently  and  deposited  the  same  in 
bank  on  his  own  account,  the  bank  will  become  liable  to  the  rightful  owner 
if  it  pays  the  balance  or  any  part  thereof  to  the  depositor  after  having  re- 
ceived notice  of  the  claim.  The  notice  will  be  sufficient,  though  informal, 
if  it  in  fact  put  the  bank  upon  its  guard.  The  third  parties  receiving  such 
money  in  good  faith  upon  a  precedent  indebtedness  will  be  protected.  But 
if  the  money  has  been  received  after  notice  has  been  given  of  the  claim, 
they  will  be  equally  liable  with  the  bank.  In  such  a  case,  it  is  error  to 
compel  the  plaintiff  to  elect  upon  trial  which  one  shall  be  held  liable,  as  a 
recovery  against  one  releases  the  other  from  liability. 

In  Riley  v,  Albany  Savings  Bank,  36  Hun,  513,  one  Patrick  Flannigan 
accompanied  by  Patrick  H.  Riley  and  Margaret  Smith,  deposited  in  the 
defendant's  savings  bank  $876.75  belonging  to  Mary  Riley,  to  her  credit, 
upon  an  agreement  that  the  money  should  not  be  withdrawn,  unless  the 
three,  who  made  the  deposit,  were  present.  But  the  money  was  paid  to 
Flannigan  during  the  lifetime  of  Mary  Riley  upon  the  production  of  the 
pass-book  and  the  latter' s  check.  Mary  Riley  subsequently  died  and 
Patrick  H.  Riley  was  appointed  her  administrator.  He  presented  a  verified 
petition  to  the  surrogate,  under  §  2706  of  the  Code,  charging  Flannigan 
with  having  corruptly  procured  an  order  from  Mary  Riley,  knowing  her  to 
be  insane,  and  with  having  withdrawn  the  money  from  the  bank,  and 
further  charging  that  he  then  had  the  same  in  his  possession ;  and  praying 
that  he  might  be  directed  to  surrender  the  possession  thereof  to  the 
petitioner.  Flannigan  appeared  on  the  return  of  this  citation,  and,  upon 
his  admission,  a  decree  was  entered  directing  him  to  deliver  the  same  to 
the  administrator.  For  his  failure  to  comply  therewith,  he  was  committed 
to  the  county  jail,  where  he  remained  until  discharged  therefrom  by  the 
surrogate,  because  of  his  inability,  from  sickness,  to  bear  longer  confine- 
ment.   Subsequently  the  administrator  brought  an    action  against  the 
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bank  to  recover  the  amount  of  the  deposit.  After  its  commencement,  he 
xlied.  and  plaintiff  was  appointed  administratrix  and  substituted  in  his 
place.  And  it  was  held  that  the  plaintiff,  by  the  procurement  of  a  decree 
in  the  surrogate's  court  adjudging  that  the  money  in  Flannigan's  hands 
belonged  to  the  estate  of  Mary  Riley,  ratified  the  act  of  Flannigan  in  with- 
holding the  money,  and  could  no  longer  claim  that  the  bank  still  owed  to 
her  the  same  money,  or  bring  an  action  against  it  to  recover  the  amount 
of  the  deposit.  Such  action  is  inconsistent  with  the  proceeding  had  in 
surrogate's  court  against  Flannigan.  Those  proceedings  are  just  as  effect- 
ual as  a  judgment  against  him  would  have  been.  It  is  plain  that  the 
administratrix  cannot  consistently  have  a  judgment  against  the  bank  for 
the  money  deposited,  and  also  against  Flannigan  for  the  same  money. 
This  is  not  the  case  of  a  specific  thing  which  the  plaintiff  is  endeavoring 
to  recover;  but  it  is  only  a  debt  which  the  bank  either  owes  or  does  not 
owe;  and,  if  Flannigan  owes  it,  the  bank  does  not. 

Where  there  exists  an  election  between  inconsistent  remedies,  the  party 
is  confined  to  the  remedy  which  he  first  adopts.  In  such  case,  the  remedies 
are  not  concurrent,  and  after  the  choice  between  them  is  once  made,  the 
right  to  follow  the  other  is  forever  gone.  Rodermund  o.  Clark,  ante; 
Sanger  r>.  Wood,  3  John.  Ch.  416;  Borell  c.  Newell,  3  Daly,  233;  Scarf  c. 
Jardine,  7  Ap.  Cas.  345;  Morris  v.  Rexford,  18  N.  Y.  552;  Kennedy  c. 
Thorp,  51  Id.  174;  Bank  of  Belolt  n.  Beale,  34  Id.  473;  Riley  r.  Albany 
Savings  Bank,  ante.  If,  in  the  last  case,  the  bank  had  been  the  bailee  of 
some  specific  property  of  Mary  Riley,  and  had  wrongfully  delivered  such 
property  to  Flannigan,  then  it  would  not  be  inconsistent  for  the  bailor  to 
«eek  to  recover  the  specific  article  from  Flannigan,  and  to  sue  the  bank  for 
the  breach  of  the  bailment.  In  such  case,  the  wrong  done  to  the  bailor 
hy  the  bank  would  have  consisted  in  the  wrongful  delivery  of  the  article 
to  Flannigan.  But  under  the  existing  facts  there  was  no  bailment,  but 
only  a  simple  indebtedness  on  the  part  of  the  bank  to  Mary  Riley.  Tlie 
payment  of  certain  money  to  Flannigan  by  the  bank  was  no  wrong  to  her, 
for  the  bank  paid  its  own  money  and  not  hers  to  Flannigan.  Whether 
such  payment  to  him  would  discharge  the  debt  to  her  depends  on  one  of 
two  things:  first,  that  he  was  authorized  to  receive  it  at  the  time;  or, 
second,  that  she  subsequently  ratified  his  act.  In  the  latter  case,  sheelect- 
-ed  to  hold  Flannigan  liable  as  for  money  received  to  her  use.  This  is  the 
election  of  a  remedy  entirely  inconsistent  with  an  action  against  the  bank 
heing  still  as  her  debtor. 

Devisees, — In  Haack  v.  Weicken,  42  Hun,  4%,  an  action*  was  brought  to 
reform  a  deed  executed  to  the  plaintiffs  husband,  pursuant  to  an  agree- 
ment for  the  partition  of  lands  devised  by  the  plaintiff's  father  to  his  four 
cliildren.  It  was  shown  upon  the  trial  that  the  intention  was  that  the 
property  described  in  the  deed  should  be  conveyed  to  the  pl^aintiff  and  her 
husband,  and  that  the  latter  should  pay  ten  thousand  dollars  to  another 
devisee.    But,  by  the  directions  of  the  plaintiff's  husband,  the  deed  was 
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made  out  so  as  to  convey  the  whole  of  the  property  to  him.  This  fact  was 
not  known  to  her  or  to  the  grantor,  or  to  the  other  parties  to  the  partition 
agreement,  until  after  the  death  of  the  husband,  which  occurred  several 
years  after  iiis  receipt  of  the  deed.  The  husband  left  a  will  by  which  he 
devised  to  plaintifiF  a  dwelling-house  and  property,  together  with  the  sum  of 
$10,000,  and  declared  these  provisions  to  be  in  lieu  of  dower.  He  gave  the 
residue  of  his  property  to  his  brother  and  two  sisters.  After  the  plain ti£r 
had  learned  that  her  name  had  been  omitted  from  the  deed,  she  received, 
under  the  provisions  of  this  will,  a  number  of  payments  of  portions  of  her 
legacy,  also  kept  possession  of  the  dwelling-house  devised  to  her,  demanded 
that  the  executor  should  proceed  and  pay  off  a  mortgage  existing  thereon 
as  a  debt  of  the  estate,  and  delayed  for  a  considerable  period  of  time  to  com- 
mence proceedings  to  reform  the  deed.  It  was  held  that  this  state  of  facts 
put  her  to  her  election  whether  to  take  under  the  will  or  to  pursue  her 
remedy  by  a  reformation  of  the  deed ;  and  that  the  case  was  one  in  which 
she  must  be  held  to  have  elected,  and  thereby  to  have  created  an  equitable 
estoppel  to  the  prosecution  of  an  action  to  reform  the  deed.  See  Havens  o. 
Sackett,  15  N.  T.  365.  In  this  case  the  rule  was  stated  as  follows:  *^  One 
who  accepts  a  benefit  under  a  deed  or  will  must  adopt  the  whole  contents- 
of  the  instrument,  conforming  to  all  of  its  provisions  and  renouncing  every 
right  inconsistent  with  it.  For  example,  if  a  testator  has  affected  to  dis- 
pose of  property  not  his  own,  and  has  given  a  benefit  to  the  person  to> 
whom  that  property  belongs,  the  legatee  or  devisee,  accepting  the  benefit 
so  given  to  him,  must  make  good  the  testator's  attempted  disposition.** 

It  is  a  well  settled  principle  of  law  and  equity,  where  a  testator  devises 
and  bequeathes  portions  of  his  property  to  a  beneficiary  under  his  will, 
and  also  by  his  will  devises  and  bequeathes  a  residuary  estate  to  other 
beneficiaries,  which  necessarily  embraces  the  property  claimed  by  him, 
but  in  which  the  former  beneficiary  owns,  or  claims  to  own,  an  interest^ 
that  the  acceptance  by  such  beneficiary  of  the  provisions  of  the  will,  with 
knowledge  of  the  fact  that  the  testator  has  thereby  disposed  of  the  property 
in  which  he  claims  an  interest,  will  be  held  to  be  an  election  by  him  to 
take  under  the  provisions  of  the  will  instead  of  asserting  and  pursuing  a 
claim  to  the  property  devised  or  bequeathed  to  the  residuary  legatee. 

Where  a  person  insists  on  retaining  his  own  property  which  the  testator 
has  attempted  to  give  to  another  person,  equity  will  appropriate  the  gift 
made  to  him  for  the  purpose  of  making  satisfaction  out  of  it  to  the  person 
whom  he  has  disappointed  by  the  assertion  of  his  rights.  Havens  d.  Sack- 
ett, 15  N.  Y.*8d5.  If  the  parties  have  done  nothing  to  preclude  themselves 
— and  the  court  will  not  consider  anything  done  in  ignorance  of  their  rights 
as  binding  them — the  party  whose  property  has  been  given  to  another,  will 
be  put  to  his  election,  either  to  take  what  is  offered  to  him  in  the  instru- 
ment, yielding  up  to  the  party,  who  would  otherwise  be  disappointed,  his 
own  property,  or  to  keep  what  was  his  own,  abandoning  the  provision 
made  for  him  in  the  instrument    Id.    But  in  order  to  furnish  a  case  for 
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compelling  an  election,  it  must  appear  clearly  and  certainly  that  the  interest 
attempted  to  be  disposed  of  was  such  as  the  testator  did  not  own.  A 
person,  it  is  said,  is  not  to  be  understood,  without  strong  indication  of  such 
an  intent,  as  dealing  with  that  which  does  not  belong  to  him.     Id. 

One  who  elects  to  take  a  benefit  under  a  will,  must  adopt  it  as  a  whole, 
and  renounce  every  riglit  inconsistent  with  it.  Shipman  v.  Montgomery, 
63  N.  Y.  221.  But  an  hifant  is  incapable  of  making  an  election  between 
a  provision  made  for  him  by  will,  and  his  righU  in  opposition  to  it;  and  a 
guardian  ad  litem  cannot  bind  him  by  making  such  election.    Id. 

Fraud.— Where  property  is  tortiously  or  feloniously  taken,  the  title  does 
not  pass,  and  the  owner  is  entitled  to  reclaim  it  wherever  it  can  be  found. 
This  rule  does  not,  however,  apply  to  cases  where  the  possession  of  prop- 
erty has  been  acquired  by  purchase  and  delivery.  There  are  quite  a  number 
of  cases  which  seem  to  assert  a  contrary  proposition,  and  there  is  a  great  de- 
gree of  looseness  of  expression  and  carelessness  of  statement  in  laying  down 
the  rules  applicable  to  cases  of  fraudulent  sales.  Fraud  vitiates  ab  initio  all 
contracts,  at  the  instance  and  direction  of  the  party  defrauded,  so  far  that 
the  contract  cannot  be  set  up  or  urged  against  it.  Stevens  v.  Hyde,  32  Barb. 
171. 

A  contract  tainted  with  fraud,  as  to  the  Injured  party,  is  as  no  contract, 
but  as  against  the  x>arty  committing  the  fraud  and  all  other  persons,  it  is 
universally  held  to  be  a  valid  contract.  It  may  perhaps  be  said  of  every 
contract  infected  by  fraud,  as  of  contracts  infected  with  usury,  that  it  is 
an  avoidable,  but  not  a  void,  contract.  When  there  is  a  contract  of  sale 
and  an  actual  delivery  pursuant  to  it,  a  title  to  the  property  passes,  but 
voidable  and  defeasible  as  between  vendor  and  vendee,  if  obtained  by  false 
and  fraudulent  representations.  The  vendor  can  reclaim  his  property  as 
against  the  vendee  or  any  person  but  a  bona  fide  purchaser,  without  notice 
of  the  fraud.  But  if  the  party  defrauded  in  such  case  would  disafUrm  the 
contract,  he  must  do  so  at  the  earliest  practicable  moment  after  discovering 
the  deceit.  With  property  acquired  under  a  contract  of  sale  when  the 
delivery  is  unconditional,  or  by  a  conveyance,  the  title  passes  and  remains 
in  the  vendee,  voidable  at  the  election  of  the  vendor,  until  parted  with  to  & 
bona  fide  purchaser,  subject  of  course  to  the  qualification  that  the  fraud  may 
be  waived,  and  will  be  deemed  waived,  if  the  right  of  election  to  rescind 
the  contract  is  not  exercised  promptly,  or  within  such  period  as  to  precludet 
Uie  implication  of  consent  to  the  contract,  after  the  discovery  of  the  fraud.. 
Stevens  o.  Hyde,  ante. 

This  election,  when  distinctly  and  definitely  made,  cancels  the  contract  <n 
toto^  if  the  vendor  is  right  In  his  assumption  of  the  fraud,  and  restores  him 
to  his  original  title  as  general  owner  of  the  property.  It  puts  an  entire  and 
absolute  end  to  the  oontract,  to  the  same  effect  as  though  no  contract  had 
been  made,  and  leaves  the  parties  in  their  original  position  in  respect  to  the 
title.  Id.  Where  nothing  has  been  received  by  the  vendor  towards  the 
purchase  of  the  goods  in  question,  notice  of  the  election  to  rescind  thecoo<- 
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tract  and  the  sale,  with  a  demand  of  the  property,  will  entitle  him  to  re- 
claim it  of  the  vendee,  or  any  other  i>er8on  than  a  &ona>{de purchaser;  but 
he  cannot  reclaim  it  without  such  notice  and  demand.  Id.  No  man  can 
be  subjected  to  an  action  in  respect  to  personal  property  in  his  possession, 
received  by  delivery,  without  personal  wrong  on  his  part,  until  he  has  re- 
fused to  deliver  it,  upon  a  lawful  demand,  to  the  true  owner.  Id.  Morris 
tj.  Kexford,  ante;  Ely  ».  Ehle,  3  N.  Y.  506;  Fuller  u.  Lewis,  13  How.  219. 
But  where  anything  has  been  paid  by  the  purchaser,  the  vendor  must  re- 
store it,  or  offer  to  restore  it,  before  he  can  claim  to  have  the  contract  of 
sale  rescinded;  and  he  must  keep  his  tender  good.  In  VVheaton  v.  Baker, 
14  Barb.  594,  a  number  of  stoves  were  sold  and  part  of  the  price  paid  in  the 
notes  of  third  persons.  The  vendee  sold  p>art  of  the  stoves  before  the 
vendor  elected  to  rescind.  The  latter  did  not  tender  the  notes  received  nor 
produce  them  on  the  trial,  but  claimed  the  right  to  retain  them  to  indemnify 
himself  for  the  stoves  sold.  The  court  held  that  this  was  inadmissible, 
and  that  the  contract  was  not  rescinded. 

In  Yoorhees  v.  Earl,  2  Hill,  288,  the  plaintiff  purchased  a  number  of 
barrels  of  Hour.  Part  of  them  proved  bad.  He  offered  to  return  them, 
and  demanded  back  the  purchase  money.  The  court  held  that  he  must 
rescind  in  iotOy  and  could  not  affirm  the  contract  in  part  and  rescind  in 
part. 

In  Matteawan  Co.,  o.  Bentley,  13  Barb.  641,  some  machinery  was  sold, 
part  of  the  price  paid,  and  the  vendor  claimed  to  rescind  and  recover  the 
machinery  without  offering  to  return  the  money  received.  It  was  held 
that  this  could  not  be  done. 

But  in  Ladd  o.  Moore,  3  Sandf.  589,  a  person  who  sold  goods  and  received 
part  cash  in  hand,  was  allowed  to  recover  in  trover  of  the  fraudulent  vendee 
for  the  balance  of  the  purchase  money  as  upon  a  rescission  of  the  contract. 
The  case  did  equity  between  the  parties,  but  it  rests  upon  no  principle. 

In  these  cases  of  the  rescission  of  contracts  by  the  acts  of  the  parties,  the 
party,  seeking  to  rescind,  acts  upon  his  strict  legal  rights,  and  there  is  no 
rule  which  allows  him  to  keep  back  any  part  of  the  consideration  received. 
Even  though  the  vendee  has  sold  more  of  the  goods  in  value  than  the 
amount  of  the  purchase  price  received  by  the  vendor,  yet,  on  the  rescission 
of  the  contract,  the  title  of  the  goods  unsold  becomes  and  is  reinvested  in 
the  vendor,  and  the  title  to  the  money  in  the  vendee;  and  there  is  no  way 
of  adjusting  the  equities  between  the  parties,  on  the  trial  of  an  action  at 
law,  or  of  making  equitable  terms  on  the  trial  of  an  action  of  replevin  for 
the  goods.  Where  the  action  is  in  equity,  and  the  plaintiff  seeks  a  rescis- 
sion through  the  action  of  the  court  and  offers  to  do  equity,  the  court  may 
take  into  consideration  the  situation  of  the  property,  the  amount  thereof 
sold  by  the  vendee  and  the  amount  of  consideration  received  by  the  vendor, 
and  can  do  complete  justice  to  the  parties  upon  the  whole  case  and  in  view 
of  all  its  circumstances.    Stevens  «.  Hyde,  ante. 

Where  the  vendor  has  received  nothing  on  the  sale,  or  afterwards,  towards 
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the  purchase  of  the  goods,  he  has  nothing  to  restore  on  the  rescission  of  the 
contract.  In  such  case,  all  that  it  is  necessary  to  do  to  entitle  him  to  re- 
claim his  property,  is  distinctly  to  assert  the  right  to  rescind  the  contract 
lor  the  fraud  and  to  demand  the  goods.  If  the  contract  is  ui>on  credit 
and  the  property  absolutely  delivered,  the  contract  of  sale  is  merely  voidable 
jmd  passes  the  title,  which  remains  in  the  vendee  till  the  vendor  elects  to 
disaffirm  it,  as  he  has  a  right  to  do,  within  a  reasonable  time  after  the 
discovery  of  the  fraud,  while  it  remains  in  the  iiands  of  the  vendee  or  at 
any  time  before  it  has  passed  toa  &onaJ2(2e  purchaser.  Bliss  v.  Cottle, 
S2  Barb.  322. 

In  Masson  v.  Bovet,  1  Denio,  73,  it  was  held  that  a  person,  who  is  induced 
to  part  with  his  property  on  a  fraudulent  contract,  may,  on  discovering  the 
fraud,  avoid  the  contract  and  claim  a  return  of  what  he  has  advanced  upon 
it.  If  he  would  disaffirm  the  contract,  he  must  do  so  at  the  earliest  moment 
after  discovering  the  cheat.  That  is  the  time  to  make  his  election,  and  it 
must  be  done  promptly  and  unreservedly.  See  Lloyd  ©.  Brewster,  4  Paige, 
540;  Knowles  v.  Bigelow,  12  Pick.  312.  The  defrauded  vendor  has  the 
right  to  follow  his  property  and  to  reclaim  it  in  whose  hands  soever 
he  may  find  it,  on  a  proper  notice  of  the  fraud  and  a  demand  thereof, 
at  any  time  before  it  has  gone  into  the  hands  of  a  bona  fide  purchaser. 
Bliss  9.  Cottle,  ante.  Until  such  election  Is  made,  the  vendor  has  no  right 
of  action  against  a  general  assignee  of  the  fraudulent  vendee,  and  the  latter 
is  not  liable  for  a  conversion  of  the  property.  A  rescission  or  disaffirmance 
of  the  contract  by  the  vendor  in  person,  or  expressly  authorized  by  him 
should  precede  the  demand,  of  the  property.  Before  such  election  to  dis- 
affirm, distinctly  made  and  notified  to  the  assignee,  he  cannot  be  guilty 
of  the  conversion  of  the  property,  wliere  he  is  not  a  party  to  or  cognizant 
of  the  fraud.  Id. 

Where  the  purchaser  of  the  chattel,  in  an  action  brought  against  him  by 
the  vendor,  upon  the  note  given  for  the  price,  sets  up  as  a  defense  the  fraud 
of  the  vendor,  upon  the  sale,  but  afterwards,  and  before  any  adjudication 
thereon,  withdrew  the  defense,  it  was  held  that  the  suit  brought  upon  the 
note  was  not  a  bar  to  a  subsequent  action,  brought  by  the  purchaser  against 
the  vendor,  to  recover  damages  for  fraud  on  the  sale.  McDonald  v.  Christie, 
42  Barb.  36.  A  purchaser  may,  in  such  a  case,  elect  whether  he  will  recoup 
his  damages  when  sued  upon  the  note,  or  bring  his  cross  action  and  recover 
therein  for  the  alleged  fraud.  Id.  It  is  only  where  the  remedies  are  not 
concurrent  that  the  choice  of  one  of  them  operates  as  a  disaffirmance  of  the 
other  remedy.  The  remedies  by  action  for  the  alleged  fraud,  and  by  inter- 
posing a  defense  in  a  suit  upon  a  note  for  the  purchase  price,  are  not  con- 
flicting or  inconsistent,  but  are  specially  sanctioned  by  repeated  adjudica- 
tions.   Id. 

A  vendee  of  real  estate,  who  is  induced  to  purchase  by  means  of  false 
representations,  has  an  election  of  remedies;  he  may  rescind  the  contract, 
and,  after  an  ofifer  to  reconvey  and  a  tender  of  what  has  been  received. 
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recover  back  the  consideration  paid.  Krunim  o.  Beach,  96  X.  Y.  808.  But 
lie  has  a  right,  instead  of  rescinding  the  contract,  to  stand  upon  it,  and 
require  of  the  vendor  its  complete  performance,  or  such  damages  as  will  be 
the  equivalent  of  that  complete  performance.  After  acting  honestly  on  his 
own  part,  he  is  entitled  to  the  full  fruit  of  his  bargain,  and  cannot  be 
deprived  of  it  by  the  fraud  of  the  vendor,  without  his  own  consent.  It  has 
been  repeatedly  adjudged  that  such  an  action,  proceeding  upon  an  affir- 
mance of  a  contract  actually  made,  founded  upon  actual  fraud,  and  asking 
damages  in  the  room  of  an  impossible  specific  performance,  can  be  main- 
tained  at  law.  Id.;  Wardell  v,  Fosdick,  13  John.  325;  Culver  tj.  Averj',  7 
Wend.  386;  Whitney  c.  Allaire,  1  N.  Y.  805;  Clark  r.  Baird,  9  Id.  197', 
Graves  v.  Spier,  58  Barb.  385,  and  this  is  so  whether  the  representations 
relate  to  the  title,  or  to  matters  collateral  to  the  land.     Id. 

In  Boots  V.  Ferguson,  46  Hun,  129,  an  action  was  brought  to  recover 
damages  for  the  alleged  conversion  of  lumber  and  timber.  The  defendants 
were  commissioners  of  highways.  They  entered  into  a  written  contract 
with  one  Conley,  to  build  a  bridge  for  the  sum  of  $1,000,  to  be  paid  for  when 
finished  and  accepted  by  the  commissioners.  Conley  assigned  the  contract 
to  the  plaint i£f.  The  latter  furnished  the  material  and  constructed  the 
bridge  within  the  specified  time.  The  commissioners  refused  to  pay  him 
therefor,  and  he  thereupon  brought  an  action  against  them  individually 
to  recover  the  contract  price.  The  defendants  obtained  judgment  upon 
the  ground  that  they  were  not  liable  individually.  This  judgment  was  sub- 
sequently affirmed  in  the  general  term  and  court  of  appeals.  Thereafter 
the  commissioners  caused  the  bridge  to  be  taken  down,  and  the  material 
composing  it  was  by  them  sold  and  carried  away.  The  plaintiff  afterwards 
brought  another  action  against  the  highway  commissioners  for  the  contract 
price  of  the  bridge,  and  judgment  was  rendered  in  favor  of  the  defendant 
upon  the  ground  that  the  claim  was  barred  by  the  statute  of  limitations. 
Subsequently  the  present  action  was  brought  for  the  conversion  of  the 
material  composing  the  bridge,  and  upon  the  trial  the  court  directed  a 
verdict  for  the  defendant.  Upon  appeal  to  the  general  term,  it  was  held  that 
the  commencement  of  the  action  against  the  commissioners  for  the  contract 
price  of  the  bridge,  and  its  prosecution  to  judgment,  constituted  such  an 
election  of  remedies  as  to  prevent  the  plaintiff  from  maintaining  an  action 
for  the  conversion  of  the  property.  Riley  ».  The  Albany  Savings  Bank,  36^ 
Hun,  513;  Bank  of  Beloit  v,  Beale,  ante;  Kennedy  v.  Thorp,  ante;  Fields  v. 
Bland,  81  Id.  239;  Wright  v.  Pierce,  4  Hun,  351 ;  Sanger  v.  Wood,  8  John. 
Ch.  416;  Morris  v.  Rexford,  ante;  Rodermund  v,  Clark,  ante» 

The  rule  of  election  of  remedies  does  not  alone  obtain  in  the  case  of  sale 
of  goods  where  the  title  passes,  subject  to  be  defeated  for  fraud,  or  where 
the  plaintiff  has  obtained  possession  of  the  property  or  some  benefit  to  him- 
self in  relation  thereto,  either  by  judgment  in  his  favorer  by  the  enforce- 
ment of  the  provisional  remedy  in  the  action.  In  the  case  of  Rodermund  v. 
Clark,  ante,  it  was  held  that  a  joint  owner,  having  elected  to  assert  hia 
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lights  by  retaining  possession  and  refusing  to  recognize  the  sale,  was  pre- 
cluded from  maintaining  an  action  for  the  conversion ;  that  the  sale  as  to 
him  was  not  valid  and  he  had  the  right  to  retain  his  possession  of  the  sloop, 
and  could  have  defended  that  right  in  the  court  in  which  the  vessel  had 
been  libeled,  and  that  he  could  not,  after  having  asserted  his  rights  by 
retaining  possession,  aband6n  the  same  and  submit  to  a  judgment  by  default, 
4ind  then  retain  his  right  of  action  for  a  conversion;  that  the  two  remedies 
were  inconsistent  and  not  concurrent. 

In  the  case  of  the  Equitable  Foundry  Co.  o.  Hersee,  33  Hun,  169,  the 
•court  said :  *'  The  action  being  upon  the  contract  would  doubtless  have  been 
conclusive  evidence  of  an  election  to  affirm  the  same,  if  it  had  proceeded  to 
Judgment,  even  if  the  judgment  had  been  adverse  to  the  plaintiff.**  In  this 
case  the  plaintiff,  after  discovering  the  fraud,  discontinued  his  action  upon 
the  contract  and  did  not  proceed  to  judgment  thereon.  The  court  of  appeals, 
in  affirming  the  judgment  of  the  general  term  in  this  case,  103  N.  Y.  25, 
held  that  the  mere  bringing  of  an  action  for  the  price  of  goods  sold  is  not  a 
hinding  election  of  remedies  or  a  waiver  of  the  right  to  rescind  the  sale  on 
the  ground  of  fraud,  unless  the  action  was  brought  with  knowledge  of  the 
fraud.  In  order  to  constitute  a  binding  election,  therefore,  there  must  exist 
a  knowledge  of  the  facts  upon  which  the  inconsistent  remedies  may  be 
founded. 

In  the  case  of  Stowell  o.  Chamberlain,  60  N.  Y.  272,  an  action  was  brought 
to  recover  the  value  of  some  United  States  bonds,  which  had  been  received 
and  sold  by  the  defendant  as  agent  of  the  plaintiff.  The  defendant  pleaded 
a  former  judgment  in  bar.  The  former  action  was  for  the  wrongful  con- 
fers ion  of  the  same  bonds,  the  complaint  therein  alleging  that  they  were 
the  property  of  the  plaintiff,  and  were  loaned  by  him  to  the  defendant, 
who,  without  his  consent,  sold,  transferred  and  converted  the  same.  The 
defendant  demurred  to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  sustained, 
and  final  judgment  was  entered  thereon.  Upon  appeal,  the  only  question 
discussed  was  as  to  whether  or  not  the  former  judgment  was  res  adjudicata 
and  a  bar  to  the  subsequent  action.  But  the  question  as  to  whether  the 
remedies  were  inconsistent  and  as  to  whether  there  had  been  an  election 
between  them  was  not  raised  or  discussed. 

After  a  vendor  has  made  a  valid  election  to  avoid  a  sale,  and  has  asserted 
his  title  to  the  goods  by  bringing  an  action  for  their  conversion,  the  contract 
of  sale  is  at  an  end.  Upon  establishing  the  fraud,  neither  the  vendee  nor 
any  purchaser  from  him,  other  than  bona  fide  purchasers,  can  claim  any 
title  under  the  sale,  and  the  right  of  action  of  the  vendor  against  the  vendee 
upon  the  contract  is  gone.  Kinney  r.  Kieman,  49  N.  Y.  164.  No  subsequent 
act  of  the  vendor  alone  can  revive  the  contract  or  the  right  of  action  thereon, 
which  has  thus  been  destroyed.  Morris  t?.  Rexford,  ante.  The  rights  of 
all  the  parties  have  become  fixed  and  are  the  same  as  though  there  never 
had  been  any  contract  of  sale,  but  the  goods  had  been  tortiously  obtained 
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by  the  vendee.  The  mere  bringing  of  an  action  upon  the  original  contract 
against  the  vendee,  after  such  an  avoidance  of  the  sale,  does  not  afifect  the 
rights  of  subsequent  purchasers.  The  vendee  has  a  i)erfect  defense  to  the 
action  on  the  contract.  The  recovery  in  such  an  action  against  the  vendee 
might  have  the  effect  of  changing  the  title  to  tlie  goods,  the  same  as  & 
recovery  in  trover  would  have;  but  the  simple  institution  of  the  action  will 
not  produce  such  a  result.  It  cannot  operate  as  an  election  which  will 
debar  the  vendor  from  prosecuting  his  action  for  conversion,  where  the 
right  of  election  no  longer  exists  at  the  time  the  action  on  contract  is 
brought.  The  institution  of  a  fruitless  action,  which  the  vendor  has  not 
the  right  to  maintain,  will  not  preclude  him  from  asserting  the  rights  he 
really  possesses.  In  Morris  o.  Rexford,  ante,  the  case  turned  upon  the 
point  that,  at  the  time  of  bringing  the  replevin  suit,  the  vendor  had  the 
right  to  reclaim  his  goods,  and  that,  therefore,  be  was  bound  by  his  election 
so  to  do,  and  could  not,  after  such  election,  sue  upon  the  contract  of  sale; 
and  it  was  expressly  held  in  that  case,  that  if,  upon  a  second  trial,  it  should 
appear  that  the  vendor  had  not  such  right  of  election  at  the  time  of  bring- 
ing the  replevin  suit,  the  latter  suit  would  not  interfere  with  his  right  of 
action  on  the  contract.  From  the  principles  laid  down  in  this  case,  it 
necessarily  follows  that  the  mere  bringing  of  an  action  on  the  original 
contract,  after  the  contract  had  been  annulled,  cannot  affect  the  action  for 
conversion. 

After  the  contract  of  sale  has  been  destroyed  by  the  exercise  of  the 
vendor's  right  to  avoid  it,  it  is  necessary,  for  the  purpose  of  transferring  to 
or  vesting  in  the  vendee  a  title  to  the  goods  which  will  inure  to  the  benefit 
of  the  vendee*  s  subsequent  purchasers,  either  that  there  shall  be  a  recovery 
by  the  vendor  against  the  vendee,  for  the  value  of  the  goods,  including 
those  which  have  been  delivered  to  such  purchasers,  or  that  some  new  con- 
tract shall  be  made  by  the  vendor  with  the  vendee  embracing  the  same 
goods. 

The  receipt  by  the  vendor  from  the  vendee  of  compensation  in  any  form 
for  the  part  of  the  goods  only,  which  the  vendee  has  retained,  will  not 
aflfect  the  title  to  the  residue,  or  an  action  then  pending  against  him,  or 
purchasers  from  him,  for  the  conversion  of  such  residue.  After  the  old 
contract  is  rescinded,  it  is  past  ratification,  and  the  time  for  election  has 
passed  by.  The  doctrine  that  a  ratification  or  affirmation  of  a  contract  in 
part  operates  as  a  ratification  of  the  whole,  is  no  longer  applicable  to  such 
a  case.     Kinney  u.  Kieman,  ante. 

In  Moller  v,  Tuska,  87  N.  Y.  166,  the  plaintiff  brought  an  action  to 
replevy  on  the  ground  of  fraud,  goods  sold  by  them.  They  afterwards  proved 
their  claim  in  bankruptcy  and  received  a  dividend,  but  the  money  paid  was 
subsequently  refunded  to  the  assignee.  The  court  held  that,  as  the 
plaintiffs  had  once  elected  to  disaffirm  the  sale,  they  could  never  afterwards 
successfully  assort  a  claim  against  the  purchaser  on  the  contract;  and  that 
the  subsequent  transaction  with  the  assignee  in  bankruptcy  had  no  bearing 
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on  the  question,  because  the  plaintiffs  were  then  bound  by  their  previous 
election.  Kodermund  v.  Clark,  ante.  If  a  man  once  determines  his  election, 
it  shall  be  determined  forever.    Thompson  v.  Fuller,  ante. 

In  the  latter  case,  an  action  was  brought  to  recover  for  goods  sold  by 
plaintiffs  to  the  defendants.  An  attachment  was  obtained  on  the  ground 
that  the  defendants  had  assigned  their  property  with  the  intent  to  defraud 
creditors.  The  affidavit  on  which  the  attachment  was  obtained,  stated  that 
plaintiffs  were  induced  to  make  the  sales  by  fi-audulent  representations. 
After  the  sales  they  had  brought  a  replevin  suit  to  recover  such  of  the  goods 
as  remained  in  defendant's  possession,  and  not  transferred  by  them.  They 
recovered  about  $900  in  value  of  such  goods.  It  was  held  that  the  plaintiff 
had  elected  to  rescind  all  of  the  sales  and  to  treat  the  goods  sold  as  being 
still  their  own  property  just  as  though  there  had  been  no  sale  but  only  a 
tortious  taking;  by  retaking  the  goods  or  any  part  of  them  they  asserted 
that  the  goods  were  still  their  own  and  disaffirmed  the  sales  altogether. 
They  had  no  right  of  action  on  the  alleged  contracts  of  sale,  as  such  con- 
tracts do  not  exist. 

In  Wile  V.  Brownstein,  35  Hun,  68,  it  appeared  that,  between  Sept.  13, 
1882,  and  Nov.  3,  1S82,  the  plaintiffs  sold  and  delivered,  upon  credit,  to 
the  defendant,  goods  to  the  value  of  $882.50,  and  on  Nov.  30,  brought  an 
action  to  replevy  the  goods,  upon  the  ground  that  they  were  obtained  by  a 
fraudulent  representation  and  with  an  intent  to  cheat  and  defraud  them. 
In  this  action  goods  to  the  amount  of  $380  were  replevied  and  delivered  to 
the  plaintiffs ;  but  the  remainder  had  been  previously  sold  by  the  defendant. 
The  latter  served  an  answer  denying  the  fraud ;  and  the  plaintiffs  thereupon 
served  a  notice,  as  provided  in  §  1719  of  the  Code,  whereby  they  abandoned 
so  much  of  their  claim  in  the  replevin  action  as  related  to  the  goods  not 
replevied.  Afterwards,  and  during  the  pendency  of  the  replevin  action 
the  plaintiffs  brought  the  present  action  to  recover  the  value  of  the  goods 
not  replevied,  alleging  the  bringing  of  the  action  of  replevin  and  the 
abandonment  of  a  portion  of  the  claim  therein  made.  And  it  was  held 
that  the  present  action  could  not  be  maintained ;  and  that,  as  the  plaintiffs 
had  elected  to  disaffirm  the  contract  and  bring  an  action  for  conversion, 
they  could  not  thereafter  affirm  the  conti*act  in  part  and  sue  thereon. 

If  they  were  induced  to  sell  their  goods  to  the  defendant  by  his  fraud- 
ulent representations  they  had  a  single  cause  of  action;  they  were  at 
liberty  to  elect,  either  to  affirm  the  contract,  waive  the  tort  and  recover 
the  contract  price,  or  to  disaffirm  the  contract,  sue  in  tort,  recover  such  of 
the  goods  as  could  be  replevied,  and  damages  for  the  conversion  for  such 
as  could  not  be  replevied.  They  elected  to  disaffirm  the  contract  by  bring- 
ing an  action  for  the  conversion  and  claiming  a  return  of  the  goods  or 
their  value  in  case  a  return  could  not  be  had. 

No  authority  can  be  cited  authorizing  a  plaintiff,  after  electing  to  sue  in 
tort  for  a  whole  cause  of  action,  and  while  the  action  in  tort  is  pending,  ta 
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divide  his  caiue  of  action  into  two  parts  and  maintain  a  second  action 
on  the  contract  for  the  recovery  of  the  other  part. 

The  seller  who  brings  replevin  thereby  disaffirms  the  sale,  and  cannot 
claim,  under  the  buyer's  assignment  for  the  beneiit  of  creditors,  either  for 
the  price  as  a  debt,  nor  for  liquidated  damages  in  torL  Sweetser  o.  ;^mith, 
22  Abb;  N.  C.  319.  By  proceeding  with  an  actioaof  replevin,  he  disatlirms 
the  contract  of  sale,  and  cannot  cl  im  to  be  a  creditor  entitled  to  bring  an 
action  to  preserve  the  assigned  property  in  aid  of  the  assignment.  Morris 
9.  1  Oxford,  ante  ;  Kinney  o.  Kieman,  unit ;  MoUer  o.  Tuska,  atUa,  The 
case  of  Powers  o.  Benedict,  88  N.  Y.  605,  merely  holds  that,  by  brmging 
one  replevin  suit,  a  party  is  not  precluded  from  following  property  or  its 
proceeds,  not  taken  on  the  process  in  the  lirst  suit,  into  the  hands  of  other 
persons,  and  that  an  action  for  damages  or  in  trover  will  lie  for  the  value 
of  un taken  property.  The  reference  made  to  proof  of  claims  in  that  case, 
as  not  affecting  the  right  of  the  plaintiff  to  maintain  that  particular  action, 
must  be  understood  as  relating  only  to  the  terms  of  the  national  bankrupt 
act,  which  by  an  express  provision  permits  proofs  of  claims  for  damages 
for  conversion,  etc. 

It  is  well  settled  that,  when  a  contract  is  induced  by  fraud,  this  fact  does 
not  render  it  void,  or  prevent  the  property  from  passing,  but  gives  the 
defrauded  party  a  right,  on  discoyerlng  the  fraud,  to  elect  whether  he  will 
continue  to  treat  the  contract  as  binding,  or  disaffirm  it  and  resume  his 
property.  Powers  v.  Benedict,  ante.  The  contract  then  continues  until  the 
party  defrauded  has  determined  his  election  by  avoiding  it,  and  when  once 
rightfully  determined,  it  is  determined  forever.  Id. ;  Moller  9.  Tuska,  ante  ; 
Morris  v.  Rexford,  ante. 

The  bringing  of  au  action,  in  such  case,  to  recover  the  property  with 
damages  for  its  detention,  is  undoubtedly  an  election  to  disaffirm  the  con- 
tract and  reclaim  the  goods.  So  far  as  the  goods  are  retaken  under  process 
in  the  action,  it  is  a  final  and  conclusive  election.  A  recovery  cannot 
afterwards  be  had,  either  for  the  price  agreed  to  be  paid  for  that  part,  or 
their  value.  But  this  is  not  a  bar  to  an  action  for  the  price  or  value  of  the 
goods  not  retaken  in  the  replevin  action.  The  vendor,  by  an  effort  to 
retake  his  entire  property,  if  successful  in  part  only,  does  not  lose  the 
right  to  pursue  the  original  wrongdoer  for  the  value  of  the  unfound  portion. 
Powers  9.  Benetllct,  ante. 

Nor  is  his  effort  to  do  so  an  answer  to  an  action  against  one  in  whose 
hands  is  found  the  unclaimed  portion.  Where  a  wrongdoer  carries 
away  a  hundred  bags  of  grain,  and  the  owner  recovers  fifty  by  legal  process 
from  one  who  received  it  without  consideration,  and  whose  title  is,  therefore, 
no  better  than  that  of  the  trespasser,  he  does  not  thereby  lose  his  right  to 
recover  the  value  of  the  remainder.  Id.  And  he  is  not  bound  to  restore 
the  fifty  in  order  that  the  latter  action  can  he  maintained.  Id. ;  Kinney  r. 
Kieman,  ante.  So  the  subsequent  effort  of  a  vendor  to  obtain,  in  bank- 
ruptcy, compensation  for  the  unfound  portion  of  his  goods,  is  no  obstacle 
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to  a  recovery  against  a  tliird  person  for  so  much  of  the  fruits  of  the  fraud 
•as  are  found  in  his  hands.    Id. 

in  Hersey  v.  Benedict,  15  Hun,  282,  an  action  of  replevin  was  brought 
to  recover  goods  in  the  hands  of  the  sheriff,  seized  by  him  under  executions 
-against  the  vendee  who  purchased  the  goods  from  tiie  plaintiffs  by  means 
of  false  and  fraudulent  representations,  and  with  intent  not  to  pay  for 
them.     After  the    commencement  of  this  action  the   plaintiffs  began 
«uit  against  the  vendee  in  what  would  formerly  have  been  known  as  an 
action  on  the  case  for  deceit,  in  which  the  purchase  of  the  goods  was 
alleged  to  have  been  made  by  means  of  false  and  fraudulent  pretenses,  and 
damages  were  claimed;  but  tliis  suit  did  not  proceed  to  judgment.    And  it 
was  held  that  the  commencement  of  the  latter  action  could  not  be  available 
4is  a  defense  to  this  action.     It  was  commenced  subsequently  and  after  the 
cause  of  action  in  this  suit  had  accrued ;  and  further  that  action  did  not 
proceed  on  the  ground  of  affirming,  but  was  in  disaffirmance  of,  the  con- 
tract of  sale.    See  Miller  tj.  Barber,  66  N.  Y.  558;  Hubbell  t>.  Meigs,  50  Id. 
487 ;  Lexow  t>.  Julian,  6  W.  Dig.  608.   A  vendor,  having  disaffirmed  the  sale, 
may  reclaim  such  of  the  goods  sold  as  are  within  his  reach;  and,  when  some 
have  been  placed  beyond  his  reach,  sue  the  vendee  in  an  action  to  recover 
damages  for  the  fraud. 

The  commencement  of  an  action  by  the  vendor  against  the  vendee  for 
the  price  of  goods  sold  and  delivered  is  a  clear  waiver  of  the  right  of  thti 
vendor  to  reclaim  said  goods,  and  an  election  or  evidence  of  an  election  to 
treat  the  sale  as  absolute.  Wright ».  Pierce,  4  Hun,  aol.  An  election  of 
one  of  two  inconsistent  remedies,  whenever  made,  is  final  and  conclusive 
upon  the  party.  Morris  r.  Rexford,  ante ;  Rodermund  t.  Clark,  ante ; 
Bank  of  Belolt  r.  Beale,  ante. 

The  commencement  and  prosecution  of  an  action  to  recover  the  price  of 
goods  sold,  and  the  issuing  and  seizure  of  the  vendee»s  property  under  an 
attachment  granted  in  such  action,  which  result  in  no  possible  benefit  to 
the  vendor,  do  not  constitute  such  an  election  of  remedies  as  will  afterwards 
preclude  another  suit  brojight,  after  the  first  has  been  discontinued,  to 
lecover  the  possession  of  the  property  on  the  ground  of  fraud,  where  it 
does  not  appear  that  the  first  action  was  brought  with  a  knowledge  on  the 
part  of  the  vendor  of  the  existence  of  the  fraud.  Bach  v.  Tuch,  47  Hun, 
636;  Equitable  Foundry  Co.  u.  Hersee,  ante ;  affirmed  103  N.  Y.  25;  Acer 
t>.  Hotchkiss,  97  Id.  395;  Hays  v.  Midas,  104  Id.  602. 

After  a  vendor,  from  whom  goods  have  been  obtained  by  fraud.  Instead 
of  disaffirming  the  contract  of  sale,  affirms  it  by  bringing  suit  thereon  and 
prosecuting  it  to  judgment,  neither  he  nor  a  receiver,  appointed  in  sup- 
plementary proceedings  instituted  upon  such  judgment,  can  set  up  the 
fraud  in  the  sale,  for  the  purpose  of  defeating  the  assignment  of  the  prop- 
erty made  by  the  vendee  for  the  benefit  of  creditors,  even  though  the 
assignment  was  made  in  furtherance  of  the  fraud,  with  full  notice  thereof 
upon  the  part  of  the  assignee.    Kennedy  v.  Thorp,  aate.    The  vendor 
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has  the  right  to  disaffirm  the  contract  and  retake  the  goods  or  sue  for  their 
wrongful  conversion,  not  only  while  they  are  in  the  hands  of  the  vendee, 
but  in  the  hands  of  any  party  who  receives  them  with  knowledge  of  the 
fraud  by  which  the  vendee  obtained  possession  of  them,  or  to  affirm  it  by 
suing  for  goods  sold  and  delivered.  But  the  remedies  are  not  concurrent; 
and  when  the  vendor  has  once  made  his  choice  between  them,  he  has  lost 
the  right  to  follow  the  other  remedy.  Id. ;  Morris  «.  Rexford,  ante  ;  Bank 
of  Beloit  9.  Beale,  ante.  After  the  vendor  has  affirmed  the  sale  by  pursu- 
ing his  remedy  upon  it  to  judgment,  as  a  valid  contract,  he  cannot,  if  the 
goods  remain  in  the  vendee's  possession,  retake  them  or  maintain  an 
action  against  him  for  wrongful  conversion,  or  against  a  subsequent 
purchaser,  even  through  he  may  have  received  them  with  full  notice  and 
in  furtherance  of  the  fraud. 

In  Morris  v.  Rexford,  ante^  an  action  was  brought  for  goods  sold  and. 
delivered.  The  plaintiif  negotiated  for  the  sale  of  them  with  the  defendant 
and  one  Campbell,  and  sold  them  to  one  or  the  other.  The  plaintiflTs  evi- 
dence tended  to  prove  a  sale  to  the  defendant,  while  that  on  the  part  of 
the  defendant  tended  to  prove  a  sale  to  Campbell,  under  an  arrangement 
by  which  the  defendant  was  to  assist  him  in  paying  for  them.  After  the- 
goods  were  delivered,  the  plaintiff  called  on  the  defendant,  and  also  on 
Campbell,  for  payment.  The  defendant  declined  paying  anything  without 
seeing  Campbell,  and  the  plaintiff,  after  waiting  two  weeks,  brought  two 
actions  of  replevin  for  the  goods.  In  the  present  action,  the  defendant 
offered  in  evidence  the  writs  of  replevin  and  the  proceedings  under  them> 
in  bar  of  the  plaintiff^ s  action,  and  as  evidence  that  ther^  had  been  no  sal& 
and  legal  delivery  of  the  goods.  And  it  was  held  that  the  replevin  actions 
constituted  a  disaffirmance  of  the  sale,  and  were  evidence  in  bar  of  a  suIk 
sequent  action  for  the  purchase  money.  If  the  vendor  had  a  right  to  dis- 
affirm the  delivery,  that  right  was  effectually  asserted  by  the  issuing  of 
writs  of  replevin  and  by  causing  the  property  to  be  taken  and  delivered  on 
those  writs.  These  proceedings  amoimted  plainly  to  an  election  between 
inconsistent  remedies;  and  if  the  right  of  election  existed,  the  effect  was 
to  confine  the  vendor  to  the  remedy  which  he  then  preferred  and  adopted. 
A  vendor  of  goods,  on  a  sale  and  delivery  upon  cash  terms,  if  he  fails  to 
get  i)ayraent,  may  consider  the  delivery  absolute  and  rely  on  the  responsi- 
bility of  the  vendee,  or  he  may  disaffirm  and  reclaim  his  property.  But  ho 
cannot  do  both  of  these  things,  as  the  remedies  are  not  concurrent.  The 
law  tolerates  no  such  absurdity  as  a  seizure  of  goods  by  a  person  claiming 
that  he  has  never  sold  them,  and  an  action  by  the  same  person,  founded  on 
the  sale  and  delivery  of  the  same  goods,  for  the  recovery  of  the  price.  In 
peculiar  circumstances,  a  party  may  take  either  of  these  courses,  but  having 
rightfully  made  his  choice,  the  right  to  pursue  the  other  is  extinct  and 
gone.  Littlefield  v.  Brown,  ante  ;  7  Id.  454;  11  Id.  467;  McElroy  v,  Man- 
cius,  13  John.  121 ;  Sanger  r.  Wood,  ante  ;  Butler  r.  Miller,  1  X.  Y.  496. 

In  Rodermund  v,  Clark,  ante,  the  defendant  and  one  Ward  were  joint 
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owners  of  a  sloop.  The  defendant  ignored  Ward^s  rights  and  sold  the 
whole  vessel  to  one  Malcolm.  Ward,  after  the  sale,  took  and  retained  pos- 
session. Malcolm  thereupon  libeled  the  vessel  as  owner  in  the  United 
States  District  Court,  and  she  was  seized  by  the  marshal  and  taken  from 
Ward.  Malcolm  obtained  a  judgment  in  that  proceeding  by  default,  and 
the  marshal  delivered  the  vessel  to  him.  The  default  was  subsequently 
opened,  but  Malcolm  retained  the  vessel,  and  she  never  came  back  to  the 
possession  of  either  Ward  or  the  plaintiff.  Ward  assigned  his  interest,  and 
also  his  claim  ag^iinst  defendant,  to  plaintiff,  who  commenced  the  present 
suit  against  the  defendant  to  recover  damages  for  conversion  of  the  vessel. 
And  it  was  held  that  Ward,  having  elected  to  assert  his  rights  by  retaining^ 
possession  and  refusing  to  recognize  the  sale  to  Malcolm,  was  precluded  from 
maintaining  an  action  of  conversion,  and  that  the  assignee  only  obtained  the 
rights  of  his  assignor  in  the  property.  When  the  defendant  sold  the  whole 
of  the  sloop  to  Malcolm,  thereby  ignoring  the  rights  of  Ward  in  her,  his  act 
authorized  the  latter  to  sue  for  a  conversion  of  the  property;  White  v. 
Osbom,  21  Wend.  72;  Dyckman  v,  Valiente,  42  N.  Y.  549;  and  such  is- 
the  case,  although  the  sloop  was  not  put  beyond  the  reach  of  Ward. 
White  0.  Osbom,  ante.  Ward  then  had  two  courses,  either  of  which  he 
might  pursue.  He  could  sue  the  defendant  for  the  conversion,  or  he  could 
assert  his  right  of  possession,  by  keeping  a  permanent  possession,  or  regain* 
ing  possession,  if  it  was  interrupted.  The  effectual  taking  of  either  of 
these  two  courses  precluded  him  from  taking  the  other  course.  Roder* 
mund  r.  Clark,  ante.  Any  decisive  act  of  the  parties,  with  knowledge  of 
his  rights  and  of  the  facts,  determines  his  election  in  the  case  of  conflicting 
and  inconsistent  remedies.  Id. ;  Morris  v.  Rexford  ante  ;  Sanger  v.  Wood^ 
ante ;  Littlefield  v.  Brown,  ante;  affirmed,  11  Id.  4G7. 

In  Fields  o.  Bland,  81  N.  Y.  239,  an  order  of  arrest  was  granted  on  an 
affidavit  showing  that  certain  x>ersonal  property  belonging  to  the  plaintiff 
had  been  entrusted  to  one  of  the  defendants,  upon  her  agreement  that  she 
and  the  other  defendant  would  sell  it  for  the  plaintiff  and  account  to  him 
for  the  proceeds.  Instead  of  doing  this  they  secreted  and  took  it  away. 
After  the  property  had  gone  into  the  possession  of  this  defendant,  the 
plaintiff  accepted  from  her  a  confession  of  judgment.  The  statement 
upon  which  the  judgment  was  rendered  declared  that  the  property  wa» 
sold  and  delivered  to  her,  and  that  for  its  value  she  was  indebted  to 
plaintiff.  The  plaintiff,  after  the  facts  alleged  to  show  conversion  were 
known  to  him,  issued  an  execution  upon  said  judgment  and  collected  a  part 
thereof.  On  motion  to  vacate  the  order  subsequently  made,  plaintiff  in 
opposition  claimed  that  the  judgment  was  taken  as  security  merely;  but  it 
was  held  that  the  judgment  was  conclusively  upon  this  question;  that,  by 
accepting  and  enforcing  it  by  execution,  he  must  be  deemed  to  have  made 
his  election  to  treat  the  property  as  that  of  the  judgment  debtor  under  a 
sale  from  him,  and  that  he  could  not  subsequently  change  his  ground. 

When  a  party  has  been  induced  by  fraud  to  enter  into  an  executed  con- 
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tract  for  the  purchase  of  property,  he  may,  upon  discovering  the  fraud, 
prosecute  one  of  two  classes  of  remedies.  Bowen  v.  Mandevllle,  05  K.  T. 
237.  He  may  rescind  the  contract,  and  after  restoring  to  the  other  party 
■whatever  may  have  been  received  thereon,  sue  for  and  recover  back  the 
entire  consideration  paid  by  him ;  or  he  may  retain  what  he  has  received  and 
sue  for  and  recover  such  damages  as  he  can  establish  to  have  been  occa- 
sioned by  the  fraud.  Id.  J^loyd  v.  Brewster,  4  Paige, '537;  Bank  of  Beloit 
V.  Beale,  ante;  Kodermund  v.  Clark,  ante.  But,  since  these  remedies 
are  inconsistent,  they  cannot  both  be  prosecuted  and  maintained  at  the 
same  time.  One  proceeds  ui)on  the  theory  of  a  rescission  of  the  contract, 
the  other  upon  its  affirmance;  and  the  election  to  pursue  one  constitutes 
the  rejection  of  the  right  to  adopt  the  other  remedy.  A  party  may,  how- 
ever, prosecute  as  many  remedies  as  he  legally  has,  provided  they  are  con- 
sistent and  concurrent.  Morgan  v.  Skidmore,  55  Barb.  203;  affirmed,  3 
Abb.  N.  C.  92;  Wanzer  t.  DeBaun,  1  E.  D.  Smith,  201;  Goldberg  v. 
Dougherty,  39  Supr.  190;  Whitney  c  Allaire,  1 N.  Y.  312;  Com  Exchange 
Ins.  Co.  «.  Babcock,  8  Abb.  N.  S.  257;  Bowen  t?.  Mandeville,  ante. 

In  the  last  case  above  cited,  an  action  was  brought  to  recover  damages 
for  an  alleged  fraud  by  which  plaintiffs  testator  was  induced  to  purchase 
a  bond  and  mortgage  of  defendant.  Prior  to  the  commencement  of  the 
action,  the  testator  had  recovered  two  judgments  against  defendant  for  in- 
stallments of  interest  falling  due  on  the  bond  in  actions  upon  a  guarantee 
of  payment  contained  in  the  assignment  of  the  security.  And  it  was  held 
that  the  present  action  was  not  inconsistent  with  those  heretofore  brought 
by  the  plaintiff,  in  which  judgment  had  been  recovered  upon  the  guarantee 
executed  by  defendant.  All  of  the  actions  proceeded  upon  the  theory,  on 
the  part  of  the  plaintifiF,  of  an  affirmance  of  the  contract  of  sale.  Though 
they  differ  in  form,  one  does  not  allege  what  the  other  denies.  Yet  while 
they  are  consistent,  they  are  not  identical,  and  a  recovery  in  one  does  not 
constitute  a  bar  to  a  recovery  in  the  other  action.  One  proceeds  upon  the 
theory  of  a  tort,  and  the  other  upon  contract;  and  the  rule  upon  which 
damages  are  awarded  is  different  in  the  two  cases.  In  the  one  case  it  is 
governed  bhtey  amount  stipulated  in  the  contract,  and  in  the  other  by  the 
difference  between  the  value  of  the  property  as  represented  upon  the  sale 
and  its  actual  value.  Still,  all  the  remedies  proceed  upon  the  theory  of  an 
affirmance  of  the  contract,  and  were  consistent  and  concurrent.  Ilad  the 
former  judgments  been  for  the  whole  amount  guaranteed,  it  may  be  that  a 
different  question  would  have  been  presented.  The  plaintiff  was  entitled 
to  but  one  satisfaction  of  the  whole  damage  sustained;  and,  when  this  was 
obtained,  all  of  the  judgment  would  have  been  ordered  satisfied. 

In  the  Bank  of  Beloit  v.  Beale,  ante^  a  vendor,  who  had  been  defrauded 
in  the  sale  of  his  goods,  proceeded,  after  being  fully  apprised  of  the  fraud, 
to  judgment  against  the  vendee  upon  the  contract  of  sale;  and  it  was  held 
that  his  election  was  determined,  and  that  he  could  not  afterwards  follow 
the  goods,  or  the  proceeds  thereof,  into  the  hands  of  third  persons,  on  the 
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groond  of  f nad.  So,  where  a  principal,  with  full  knowledge  of  the  frauds 
perpetrated  by  his  agent  in  the  disposition  of  property  purchased  with  his 
money,  elects  to  prosecute  the  judgment  for  the  money  so  misappropriated, 
he  affirms  the  acts  of  his  agents,  and  cannot  afterwards  pursue  the  property 
which  he  lias  elected  to  treat  as  that  of  his  agent.  Id.  This  principle  is 
emphatically  announced  in  Lloyd  o.  Brewster,  4  Paige,  537. 

A  party,  who  is  entitled  to  rescind  a  contract  for  fraud,  may  deprive  him- 
self of  this  remedy  by  acquiescence;  or,  where  the  transaction  is  a  sale  of 
property,  by  his  dealing  with  the  property  as  owner  after  the  discovery  of 
the  fraud.  Schiffer  v.  Dietz,  S3  N.  T.  300.  A  party,  claiming  to  rescind  a 
contract  for  fraud,  must  act  promptly  on  discovery  of  the  fraud,  and  restore, 
or  offer  to  restore,  to  the  Either  party  what  he  has  received  under  it.  He 
cannot  thereafter  deal  with  the  other  party  on  the  footing  of  an  existing 
contract,  or  with  the  property  acquired  under  it  as  his  own.  He  has  an 
election  of  legal  remedies ;  to  sue  for  damages,  or  to  be  reinstated  in  the 
position  in  which  he  was  before  the  contract  was  consummated.  These 
remedies  are  not,  however,  concurrent,  but  are  inconsistent;  and  the  adop- 
tion of  one  necessarily  excludes  the  other,  remedy.  And  when  he  has  made 
an  election,  he  must  abide  by  it.  Id. ;  Masson  v.  Bovet,  ante;  Cobb  o. 
Hatfield,  46  N.  Y.  5a3;  Lawrence  v.  Dale,  8  John.  Ch.  23. 

In  conformity  with  the  general  doctrine  that  a  party  cannot  rescind, 
while  retaining  the  fruits  of  the  contract,  it  has  been  frequently  decided 
that  a  purchaser  of  rea«  property  must  surrender  possession  acquired  under 
the  contract,  before  he  2an  maintain  an  action  for  its  rescission.  Gale  v. 
Nixon,  6  Cow.  44o;  More  p.  Smedburgh,  8  Paige,  000;  Tompkins  v,  Hyatt, 
28  N.  Y.  347.  Where  fraud  is  claimed,  continuance  in  possession,  after 
discovery  of  the  fraud,  is  evidence  of  an  Intent  to  abide  by  the  contract. 

In  Wile  v.  Brownstein,  antCy  an  action  in  replevin  was  brought  and  a 
part  of  the  goods  obtained.  A  discontinuance  was  afterward  had,  under 
§  1719  of  the  Code,  as  to  those  not  found.  A  new  action  was  then  brought 
for  the  balance  of  the  goods  upon  their  original  date  and  delivery.  And  it 
was  held  that  the  action  could  not  be  maintained. 

In  Wallace  v,  O*  Gorman,  nntCy  it  was  held  that  the  bringing  of  an  action 
in  replevin  by  the  vendor  to  recover  possession  of  goods  sold,  on  the 
ground  that  they  were  procured  by  fraud,  is  a  disaffirmance  of  the  sale, 
and  bars  a  subsequent  action  to  enforce  an  agreement,  made  contempo- 
raneously with  the  sale,  to  give  security  for  the  purchase  price.  If,  as  is 
usually  alleged  in  a  replevin  suit,  the  title  to  the  goods  never  passes  to  the 
purchaser,  the  latter  is  not  indebted  to  the  seller  for  the  purchase  price  of 
the  goods,  and  there  is  nothing  within  the  operation  of  the  agreement 
claimed  in  Wallace  v.  O' Gorman,  ante^  to  give  a  mortgage.  If  by  reason 
of  the  replevin  suit  the  sellers  have  rescinded  the  former  contract  of  sale 
and  have  no  cause  of  action  on  it  for  the  price  of  any  of  the  goods,  as  was 
held  in  the  case  of  Wile  v,  Brownstein,  then  there  is  nothing  for  the 
mortgage'  to  secure.  The  agreement  to  sell,  and  the  agreement  to  give  a 
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mortgage,  were  part  of  one  transaction.  The  sellers  cannot  rescind  a  part 
and  enforce  the  rest.  But  if  a  mortgage  had  in  fact  heen  given,  the  ques- 
tion would  perhaps  be  different.  But  in  this  case  the  agreement  to  give 
tlie  mortgage  is  executory  and  the  mortgage  cannot  be  compelled,  unless 
there  is  something  for  it  to  secure,  according  to  the  terms  of  the  agreement. 
In  Roberts  n.  Ely,  46  Hun,  590,  it  was  held  that,  when  a  party  has  ground, 
upon  which  to  bring  different  actions  arising  out  of  the  same  state  of  facts 
against  different  persons,  and  the  maintenance  of  one  necessitates  the  allega- 
tion of  a  fact  inconsistent  with  the  maintenance  of  the  other,  the  party, 
if  he  has  brought  one  action  and  proceeded  to  judgment,  is  bound  by  his 
election,  and  cannot  proceed  against  the  others,  even  though  the  I'udg- 
ment  which  he  has  obtained  fails  to  afford  relief. 

In  Moller  «.  Tuska,  ante^  the  plaintiff  sold  and  delivered  to  the  vendees 
a  quantity  of  sugar.  The  saie  was  induced  by  fraud  on  the  part  of  liie 
vendee  who  transferred  the  sugar  to  defendant,  and  then  went  into  volun- 
tary bankruptcy.  The  present  action  was  brought  to  recover  possession  of 
the  goods  on  the  ground  of  the  fraud.  The  complaint  alleged  that  the 
defendant  received  possession  with  notice  and  was  party  to  the  fraud.  The 
plaintiffs,  while  the  action  was  pending,  proved  a  claim  in  bankruptcy 
against  the  vendee,  as  for  goods  sold,  and  received  from  the  asignee 
a  dividend  thereon.  Subsequently  the  claim,  by  order  of  the  register  in 
bankruptcy,  was  expunged  from  the  record.  The  assignee,  on  the 
ground  that  the  present  action  was  a  disaffirmance  of  the  sale,  demanded 
and  received  back  the  dividend.  It  was  held  that  the  plaintiff  had, 
on  discovery  of  the  fraud,  an  election  of  remedies  either  to  disaffirm 
the  sale  and  recover  the  property,  or  to  sue  for  the  price;  that, 
having  manifested  his  election  by  bringing  this  action,  he  could  not 
thereafter  revoke  it,  and  maintain  a  claim  under  the  contract  of 
sale;  that  the  subsequent  transaction  witl^  the  assignee  in  bankruptcy 
was  no  defense,  both  because  the  plaintiff  had  previously  made  his  election 
and  was  bound  by  it,  and  because  the  assignee  had  no  power  to  waive  any 
advantage  accruing  to  the  estate  by  the  election,  or  to  create  a  debt  where 
none  existed,  and  could  not,  therefore,  assent  to  a  rescission  of  the  election. 
And  it  was  further  held,  in  this  case,  that  the  proof  and  allowance  of 
plaintiff's  claim  in  bankruptcy  was  not  such  an  adjudication  as  had  the 
force  of  a  judgment  as  upon  contract 

It  was  held  in  Equitable  Co-operative  Foundry  Co.,  v.  Hersee,  103  N.  Y. 
25,  that  the  mere  bringing  of  %n  action  for  the  price  of  goods  sold,  unless 
it  is  brought  with  knowledge  of  the  fraud,  is  not  a  binding  election  or  a 
waiver  of  the  right  to  rescind  the  sale  on  the  ground  of  such  fraud. 

An  action  by  a  vendor  against  a  fraudulent  vendee  for  the  price  of  goods, 
if  discontinued  before  judgment,  does  not  prevent  an  action  of  trover 
against  the  purchaser.  Equitable  Go-operatiov  Foundry  Co.  «.  Hersee,  33 
Hun,  169.  Such  action,  being  upon  oontract,  would  doubtless  be  conclu- 
sive evidenoe  of  an  election  to  affirm  the  contract,  if  it  had  proceeded  to 


FOWLER  V.  BOWERY  SAVINGS  BANK.     819 

Note  on  **  Election  of  Rights  and  Remedies.' 

■  — 

judgment,  even  though  the  judgment  had  been  adverse  to  the  plaintiff. 
Id. ;  Sanger  r.  Wood,  ante ;  Butler  r.  Miller,  ante. 

There  are  many  cases  where  the  fact  of  bringing  suit  to  enforce  one  of 
two  inconsistent  remedies  has  been  held  an  election,  though  the  suit  has 
not  proceeded  to  judgment.  One  of  these  classes  is  where  the  plaintiff  has 
realized  some  benefit  from  the  suit  by  means  of  a  provisional  remedy 
therein,  or  otherwise;  as  in  Morris  ©.  Rexford,  ante^  where,  in  replevin, 
the  plaintiff  obtained  a  re-delivery  of  his  goods;  or  in  Butler  o.  Hildreth,  5 
Mete.  49,  where  the  plaintiff  secured  his  demand  by  an  attachment  of 
property.  Another  class  consists  of  actions  against  a  sheriff  for  a  volun- 
tary escape,  where,  by  the  fact  of  such  suit  being  brought,  the  prisoner 
may  leave  the  jail  liberties  with  impunity,  and  the  sheriff  cannot  purge  the 
■escape  by  a  recapture  without  the  authority  of  the  plaintiff.  Such  are  the 
-cases  of  Brown  tj.  Littlefield,  aiUe ;  Rawson  r.  Turner,  4  John.  469,  and 
McElroy  v.  Mancius,  ante.  In  these  cases  the  change  worked  by  the 
bringing  of  the  suit  in  the  status  of  the  prisoner  and  the  sheriff  is  held  to 
'Conclude  the  plaintiff  from  adopting  any  other  remedy.  Whatever  may  be 
the  rule  in  other  cases,  there  can  be  no  doubt  that,  when  the  ground  taken 
in  a  suit  is  prejudicial  to  the  other  side  by  cutting  off  a  good  defense,  or 
precluding  a  recovery  on  a  valid  cause  of  action,  it  will  preclude  the  person 
who  adopts  it  from  subsequently  shifting  his  ground  to  the  injury  of  his 
opponent.  This  principle  applies  wherever  an  attempt  is  made  to  gain  an 
inequitable  or  unfair  advantage  by  presenting  the  same  matter  in  different 
And  inconsistent  aspects. 

With  the  exception  of  the  two  classes  of  cases  above  mentioned,  there  is 
no  decision  holding  that,  in  the  case  of  a  fraudulent  purchase,  the  com- 
mencement of  a  suit  upon  the  contract  concludes  the  plaintiff  from  rescind- 
ing the  contract  and  reclaiming  the  goods,  where  the  action  on  the  con- 
tract has  been  regularly  and  seasonably  discontinued,  before  judgment. 

But  there  are  numerous  cases  in  which  expressions  may  be  found  to  the 
effect  that  the  bringing  of  a  suit  on  the  contract  is  a  conclusive  election  of 
remedies;  but,  with  the  exceptions  above  stated,  those  cases  refer  to  a  suit 
not  discontinued  but  existing  in  full  force.  A  suit  on  the  contract  begun 
•one  day  and  discontinued  the  next,  cannot,  with  reason,  be  deemed  a  con- 
clusive election  of  remedies,  though  the  prior  suit  is  not  discontinued  until 
after  it  is  pleaded  in  the  present  action.  In  the  case  of  two  successive 
suits  on  one  and  the  same  cause  of  action,  a  discontinuance  of  the  first 
action,  after  it  is  pleaded  in  a  second  suit,  is  permissible,  and  such  discon- 
tinuance will  be  a  good  reply  to  the  plea  of  former  suit  in  bar.  Beals  u. 
Cameron,  3  How.  414;  Avrill  v.  Patterson,  10  N.  Y.  500.  Or  it  may  be 
given  in  evidence  in  answer  to  the  matter  pleaded,  where  a  reply  is  not 
permitted  or  required. 

Wliere  the  purchase  is  fraudulent,  and  the  judgment  creditor  of  the 
fraudulent  vendee  has  taken  the  property  from  the  possession  of  the  vendee 
"Without  paying  value  for  it,  to  hold  that  the  prior  action,  although  aban- 
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doned  and  regularly  discontinued,  is  a  bar  to  a  recovery  would  be  inter- 
posing a  mere  technicality  to  shield  the  defendant  from  a  just  liability, 
where  the  plaintiffs  gained  nothing  by  their  former  suit  against  the  vendees 
on  the  contract  for  the  purchase  of  the  goods,  and  neither  the  defendants 
in  that  suit,  nor  the  defendant  in  this  action  lost  anything  by  it,  as  it  was 
discontinued  before  judgment. 

In  Peters  e.  Ballestier,  3  Pick.  495,  the  master  of  a  vessel  had  exceeded 
the  authority  which  had  been  given  him  to  sell  the  cargo,  and  disposed  of 
it  in  payment  of  an  antecedent  debt  due  by  the  owner  to  the  vendee.  An 
action  of  assumpsit  was  subsequently  brought  against  the  vendee  by  a 
party  claiming  as  assignee  of  the  bill  of  lading;  but  this  action  was  dis- 
continued,  and  an  action  of  trover  was  resorted  to  in  its  stead.  It  was 
held  that^  as  the  action  of  assumpsit  had  not  been  proceeded  with,  but  had 
been  discontinued,  it  did  not  bar  the  plaintiff  from  maintaining  the  action 
for  conversion.  The  decision  in  this  case  proceeded  on  the  ground  that 
the  action  of  assumpsit,  brought  in  the  first  instance,  had  been  miscon- 
ceiv*^d,  and  could  not  have  been  sustained.  The  plaintiff's  mistake  in 
bringing  assumpsit  consisted  in  forgetting  that  by  so  doing  he  necessarily 
entillcil  the  defendant  to  insist  upon  the  contract  as  binding  in  his  favor, 
as  well  as  against  him,  and  to  show  that  all  which  it  bound  him  to  do  had 
betMi  performed. 

There  is  no  adjudication  in  this  state  antagonistic  to  the  idea  that  the 
doctrine  of  a  couclusive  election  of  one  of  several  remedies  by  personal 
action,  rests  upon  an  equitable  estoppel.  It  is  clear  that  the  two  classes 
of  cases  already  referred  to  rest  upon  this  basis.  In  Gross  v.  Mather,  % 
Lans.  283;  affirmed  46  N.  Y.  680,  the  plaintiff  recovered  judgment  in  his 
first  action  and  collected  it  in  part 

In  Rodermund  v.  Clark,  ante,  a  party,  whose  half  interest  in  a  vessel  was 
sold  against  his  will,  retained  possession  of  the  vessel  after  the  sale,  and  it 
was  held  that  he  could  not  sue  for  a  conversion.  Sanger  v.  Wood,  ante  ; 
Littlefield  v.  Brown,  ante.  In  the  first  of  the  last  cited  cases,  the  party 
had  proceeded  to  judgment;  the  second  was  an  action  against  the  sheriff 
for  an  escape. 

In  Nichols  v.  Smith,  42  Barb.  881,  the  plaintiff  had  prosecated  his  fore- 
closure suit  to  judgment. 

In  Bank  of  Beloit  v.  Beale,  ante^  the  plaintiff  had  prosecuted  his  action, 
in  which  he  affirmed  the  acts  of  his  agent,  and  stress  was  laid  upon  that 
fact.  In  the  case,  Lloyd  v.  Brewster,  ante^  in  which  the  like  fact  existed, 
was  cited,  and  was  made  the  basis  of  the  decision ;  and  the  case  of  Morris 
V.  Rexford,  ante,  was  also  cited,  where  the  plaintiff  had  replevied  his  goods. 

In  Wright  o.  Ritterman,  4.  Robertson,  704;  1  Abb.  N.  S.  428,  it  was  held 
that  the  pendency  of  an  action  on  contract  for  goods  sold  and  delivered  will 
not  prevent  the  bringing  of  an  action  for  the  conversion  of  the  same  goods; 
that  the  plaintiff  may  have  two  remedies  in  such  a  case,  and  an  adjudica- 
tion in  an  action  brought  to  obtain  either,  whether  for  or  against  him,  ma^ 
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be  a  bar  to  the  other  remedy;  bat  at  any  time  previous  to  such  an  adjudi- 
cation, he  may  discontinue  the  first,  and  proceed  with  the  second,  action. 

The  pith  of  the  decision  m  Kinney  v.  Kiernan,  ante  ;  Holler  v.  Tuska, 
ante ;  Powers  v.  Benedict,  ante^  is,  that  after  a  contract  of  sale  has  been 
rightfully  rescinded  by  the  vendor  on  account  of  fraud  on  the  part  of  the 
vendee,  the  contract  is  at  an  end,  and  no  act  on  the  part  of  the  vendor  alone 
can  revive  it.  In  each  of  the  last  two  cases  cited,  it  was  held  that  the 
commencement  of  an  action  to  recover  the  possession  of  the  property, 
which  had  been  prosecuted  to  the  very  judgment  which  the  court  had 
under  review,  was  such  a  rescission. 

There  is  a  class  of  cases  where  an  agent  has  purchased  goods  for  an 
undisclosed  principal  by  whom  they  were  used,  and  it  has  been  held  that 
the  vendor  has  his  election  to  sue  the  principal  or  the  agent.  Equitable 
Foundry  Co.  v,  Hersee,  ante  ;  Matllege  v,  Poole,  ante  ;  Nason  r.  Cockrof  t, 
3  Duer,  366. 

It  seems  reasonable  that,  where  a  person  has  two  or  more  inconsistent 
remedies,  the  bare  fact  of  his  suing  upon  one,  without  thereby  improving 
his  own  condition  or  injuriously  affecting  that  of  the  defendants  therein, 
or  of  any  other  party,  and  without  securing  any  advantage  by  his  suit,  in 
case  he  discontinues  it  before  judgment,  should  not  prevent  his  resorting 
to  any  other  remedy  to  which  he  was  originally  entitled.  Equitable 
Foundry  Co.  t).  Hersee,  ante, 

■  In  Hays  v.  Midas,  39  Hun,  460,  the  plaintiff,  having  been  induced,  by 
false  and  fraudulent  representations  of  the  defendant,  to  sell  goods  to  him, 
commenced  an  action  upon  the  contract  of  sale.  He  also  procured  therein 
an  attachment  against  the  goods,  which  was  issued  to  the  sheriff.  The 
goods  were  at  that  time  held  under  a  number  of  prior  attachments.  There- 
upon  the  plaintiff  discontinued  the  action  upon  the  contract,  and  com* 
menced  an  action  of  replevin  to  recover  the  goods.  And  it  was  held  that,, 
in  the  absence  of  evidence  showing  that  the  plaintiff  had  knowledge  of  the 
fraud  at  the  time  of  commencing  the  action  upon  the  contract,  the  mere 
commencement  of  such  action  was  not  a  final  adoption  of  the  contract  and 
a  waiver  of  the  fraud.  Even  though  the  plaintiff,  with  knowledge  of  the 
fraud,  has  commenced  his  action  on  the  contract,  and  subsequently  dis- 
continued it,  it  constitutes  no  bar  to  an  action  of  replevin.  There  are  two 
cases  in  the  supreme  court  which  hold  that  there  is  no  bar,  when  an  action, 
is  commenced,  and  regularly  discontinued,  upon  the  contract,  before  an^ 
action  was  brought  to  reclaim  the  property,  as  though  the  title  has  not. 
passed  by  reason  of  the  fraud  inducing  the  sale.  Johnson  v.  Frew,  33; 
Hun,  105;  Equitable  Foundry  Co.  v.  Hersee,  Id.  171.  In  Powers  v,  Bene- 
dict, ante^  it  was  held  that  the  bringing  of  an  action  to  reclaim  the  goods 
was  a  bar,  so  far  as  the  goods  were  taken  under  it.  In  Moller  v.  Tuska, 
ante,  it  was  held  that  an  action  in  replevin  for  goods  obtained  by  fraud 
was  not  barred  by  a  subsequent  application  to  the  bankruptcy  court  for  a. 

dividend  on  the  purchase  price  of  the  goods.    In  Acer  v.  Hotchkiss,  97  Id.. 
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31)5,  it  was  lield  that,  in  that  particular  case,  there  could  be  no  action  upon 
a  ('ontraet  induced  by  fraud,  after  the  party  had  foreclosed  the  mortgage, 
wliich  was  purcliased  by  him  under  fraudulent  representation.  There 
must  l>e  a  seizure  of  the  goods  under  the  attachment  to  render  an  action 
upon  the  contract  illegal,  or  a  judgment  must  be  obtained  on  the  contract, 
to  bar  the  right  to  follow  the  goods  as  the  property  of  the  vendor,  on  the 
ground  that  there  was  no  contract. 

In  Wallace  r.  OXTorman  ante,  plaintiffs  brought  an  action  to  establish 
and  enforce  an  equitable  mortgage  upon  certain  real  estate  of  one  Murphy, 
the  assignor  of  defendant.  Murphy  applied  to  plaintiffs  for  the  purchase  of 
goods  on  credit,  and  it  was  then  agreed  that  plaintififs  would  from  time  to 
time  sell  and  deliver  to  Murphy  goods  as  he  should  require  in  his  business 
upon  credit,  and  that,  to  secure  the  payment  of  the  purchase  prioef  Murphy 
would  execute  and  deliver  to  the  plaintififs  a  mortgage  on  certain  real 
estate.  Plaintiffs  in  pursuance  of  this  agreement  sold  and  delivered 
Murphy  goods  to  a  large  amount,  for  none  of  which  payment  had  been 
made.  Murphy  upon  demand  failed  to  give  the  mortgage  and  made  a 
general  assignment  to  defendant.  An  action  in  replevin  was  commenced 
by  plaintiff  against  defendant  individually  as  holding  the  goods,  and  under 
the  requisition  the  sheriff  took  possesion  of  part  of  the  goods  sold  by  plaint- 
iff to  Murphy.  In  the  affidavit  upon  which  the  replevin  action  was  founded 
It  was  stated  that  Murphy,  by  means  of  false  and  fraudulent  representa- 
tions as  to  his  financial  responsibility  and  otherwise,  did  wrongfully  take 
and  fraudulently  obtain  the  goods  from  the  possession  of  plaintiffs.  The 
present  action  was  subsequently  commenced  and  the  goods  referred  to  in 
the  complaint  in  this  action  are  the  same  as  were  referred  to  in  the  replevin 
papers.  The  question  is  as  to  the  effect  of  the  pendency  of  the  replevin 
suit  upon  the  present  action. 

The  authorities  are  very  clear  to  sustain  the  proposition  that  a  party, 
after  disaffirming  a  contract  of  sale  and  bringing  a  suit  in  replevin  for  the 
goods,  has  no  remedy  on  the  contract  of  sale.  Morris  u.  Rexford,  ante; 
Bank  r.  Beale,  ante  ;  Rodermund  v.  Clark,  ante  ;  Kinney  v,  Kiernan,  ante  ; 
Fields  r.  Bland,  ante ;  Moller  ©.  Tuska,  ante ;  Powers  v.  Benedict,  ant£  ; 
Bowen  v.  Mandevllle,  ante ;  Wile  p.  Brownstein,  ante. 

In  Moller  r.  Tuska,  ante^  it  is  said  very  pointedly,  in  regard  to  an  action 
in  replevin,  that  the  plaintiffs  have  on  discovery  of  the  fraud  an  election 
of  remedies, — that  is,  either  to  disaffirm  the  sale  and  recover  the  property 
or  sue  for  the  price, — and,  having  manifested  their  election  by  bringing  an 
action  to  recover  the  property  itself,  could  not  thereafter  revoke  it  and 
maintain  a  claim  under  the  contract  of  sale. 

Where  the  vendor  of  goods  has  elected  to  rescind  the  sale  as  fraudulent, 
by  commencing  a  proceeding  in  a  court  of  justice  based  upon  such  rescission, 
and  the  relief  which  he  seeks  is  granted,  there  is  no  contract,  while  such 
judgment  or  decree  remains  in  full  force,  that  can  be  enforced  after  such 
an  election.    Grossman  v.  Universal  Rubber  Co.  of  New  York,  57  Super. 
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469.  In  this  case,  plaintiffs  filed  a  bill  against  the  defendant  iu  the  court  of 
chancery  of  New  Jersey,  alleging  fraud  in  a  sale  of  goods  for  which  they 
had  taken  its  notes  repudiating  the  sale  and  offering  to  surrender  the 
notes.  A  receiver  of  defendant' s  property  was  appointed  in  tliis  proceeding. 
It  was  held  that  plaintiffs  were  bound  by  their  election,  at  least  from  the 
time  of  the  appointment  of  a  receiver,  and  could  not  maintain  an  action 
•on  the  notes. 

There  is  no  case  that  holds  that,  where  a  party,  entitled  to  rescind  a  con- 
tract, has  elected  to  rescind  it  and  has,  upon  such  election,  enforced  a  remedy 
against  the  other  contracting  party,  such  election  has  not  been  binding. 
In  Kinney  v.  Kieman,  ante,  the  court  said  that,  after  the  plaintiff  has 
made  a  valid  election  to  avoid  the  sale,  and  has  asserted  his  title  to  the 
goods  by  bringing  an  action,  the  contract  of  sale  was  at  an  end;  and  that 
in  case  the  fraud  is  established,  neither  the  purchasers  nor  their  vendees, 
other  than  hone  fide  purchaser,  can  claim  any  title  under  the  sale,  and  the 
right  of  action  of  the  vendor  against  the  purchasers  upon  the  contract  is 
gone.  No  subsequent  act  of  the  vendor  alone  can  revive  the  contract, 
or  the  right  of  action  thereon,  which  has  thus  been  destroyed.  And 
it  was  held  in'  the  case  last  cited  that  bringing  an  action  against  the 
purchasers  on  a  contract,  and  the  recovery  of  a  judgment  in  that  action, 
did  not  affect  the  right  of  the  vendor  in  the  action  previously  commenced 
for  the  conversion;  and  that  such  an  action  on  contract  could  not  debar 
the  vendor  from  prosecuting  his  action  for  conversion,  because  the  right 
of  action  did  not  exist  at  the  time  the  action  on  contract  was  brought. 

And  in  Moller  v.  Tuska,  ante,  the  same  principle  was  distinctly  asserted. 
In  that  case,  it  was  stated  that  the  plaintiffs  manifested  their  election  by 
bringing  their  action.  After  that  the  other  way  of  ledress  was  not  open 
to  them.  They  cannot  successfully  assert  the  claim  against  the  purchaser 
under  the  contract  after  their  election  to  dlsafi&rm  it  had  been  manifested, 
and  to  revoke  it  was  not  in  their  power. 

In  neither  of  the  cases  of  Kinney  o.  Kiernan,  and  Moller  v.  Tuska  ante, 
had  the  plaintiff  obtained  any  benefit  by  the  action  brought  in  disaffirmance 
of  the  contract,  but  it  was  held  that  bringing  such  an  action  was  of  itself 
such  a  disaffirmance  of  the  contract  that  the  contract  was  at  an  end,  and 
that  no  act  of  the  plaintiff  alone  could  revive  it. 

The  effect  of  an  action  to  recover  the  contract  price  of  goods  sold  upon  a 
subsequent  action  in  disaffirmance  of  the  contract,  has  been  discussed  in 
many  cases,  and  it  is  difficult  to  reconcile  all  that  has  been  said  in  them. 
In  some  of  the  cases,  the  decision  is  put  upon  the  ground  that  the  fraud  was 
not  known  to  the  party  seeking  to  rescind  at  the  time  the  action  was 
commenced  on  the  contract.  It  has  however,  sometimes  been  held  that 
the  mere  commencement  of  an  action  to  recover  the  contract  price,  which 
has  not  resulted  in  any  advantage  to  the  defrauded  party,  and  which  was 
discontinued  before  the  contract  was  sought  to  be  rescinded,  was  not  such 
an  election  as  would  prevent  such  a  rescission .    The  case  of  Conrow  o.  Little, 
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ante,  construes  the  cases  of  Foundry  Co.  v.  Hersee,  anU,  and  Hays  ».  Midas, 
antey  and  holds  that  bringing  an  action  on  the  contract,  with  a  knowledge 
of  the  facts  on  which  fraud  is  subsequently  charged,  is  a  definitive  waiver 
of  the  right  to  proceed  for  fraud.  But  It  has  not  been  held  in  any  case 
that  an  election  to  rescind,  duly  and  deliberately  exercised,  could  be  recalled, 
and  an  action  subsequently  maintained  on  the  contract. 

In  Conrow  v.  Little,  41  Hun,  395,  the  plaintiffs,  upon  discovering  that 
the  note  received  by  them  was  a  forgery,  had  previously  brought  an  action 
in  the  superior  court  of  New  York  against  Branscome,  in  which  an  attach- 
ment was  issued  upon  an  affidavit  charging  him  with  having  obtained  their 
goods  and  money  by  fraud,  and  demanding  damages.  They  afterwards 
ascertained  that  the  defendants  in  tlie  present  action  still  held  a  portion  of 
the  goods  sold  by  them  to  Branscom  and  thereupon  discontinued  the  action 
in  the  superior  court  and  brought  the  present  action  against  the  defendant 
to  recover  the  goods  in  their  possession.  And  it  was  held  that  the  issu- 
ance of  the  attachment  in  the  action  in  the  superior  court,  and  its  discon- 
tinuance without  the  entry  of  a  judgment,  constituted  no  bar  to  this  action. 

In  Conrow  v.  Little,  ante^  the  plaintiffs  agreed  to  manufacture  for,  and 
sell  and  deliver  to,  one  Branscom,  as  he  might  direct,  and  to  such  parties 
as  he  should  employ  to  print  his  book,  such  paper  for  printing  purposes  as 
he  might  require  to  the  value  of  $  7,000.  Branscom  fraudulently  Induced  the 
plaintiffs  to  enter  into  their  agreement  by  delivering  to  them  as  genuine 
a  note  of  $7,000  which  turned  out  to  be  forged.  On  learning  this  fact, 
plaintiffs  commenced  an  action  against  Branscom  for  the  recovery  of  the- 
goods  sold  and  delivered,  alleging  the  fraud  practised  upon  them  to  induce 
the  sale  of  the  goods.  Subsequently  they  obtained  an  attachment  in  that 
suit  against  the  property  of  Branscom,  and  it  was  levied  upon  money  of 
Brancom  on  deposit  in  the  bank.  Later,  part  of  the  money  so  levied  on 
was  drawn  from  the  bank  by  plaintiffs  on  Branscom* s  check,  and  applied 
on  account  of  money  theretofore  loaned  by  them  to  him.  Subsequently  the 
attachment  suit  was  discontinued,  but  in  the  meantime,  the  present  action 
was  begun.  Defendant  set  up  the  attachment  proceedings  and  asked  for  a. 
dismissal  of  the  complaint. 

It  was  held  that  the  contract  between  Branscom  and  the  plaintiff  was, 
upon  the  discovery  of  Branscom* s  fraud,  voidable  at  their  election.  As  to 
him  the  plaintiffs  could  affirm  or  rescind  it.  They  could  not  do  both,  and 
there  must  be  a  time  when  their  election  should  be  considered  final.  That 
time  was  when  they  commenced  an  action  for  the  sum  due  under  the  con- 
tract, and  in  the  coarse  of  its  prosecution  applied  for  and  obtained  their 
attachment  against  the  property  of  Branscom  as  their  debtor.  They  then 
knew  of  the  fraud  practised  by  him,  and  only  became  entitled  to  a  remedy 
by  attachment,  because  it  was  made  to  appear  that  a  cause  of  action  existed 
in  their  favor  by  reason  of  a  breach  of  contract  to  pay  for  goods  obtained 
by  fraud.  The  attachment  was  levied  and  the  action  pending,  when  the 
present  action  of  replevin,  which  repudiates  the  contract  and  has  no  sup- 
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port  except  on  the  theory  of  its  disaffirmance,  was  commenced.  The  two 
remedies  are  inconsistent.  By  one  the  whole  estate  of  the  debtor  is  pursued 
in  a  summary  manner  and  payment  of  the  debt  sought  to  be  enforced  by 
-execution;  by  the  other  specific  articles  are  demanded  as  the  property  of 
the  plaintiff.  One  is  to  recover  damages  in  respect  to  the  breach  of  the 
contract,  the  other  can  be  maintained  only  by  showing  that  there  was  no 
contract.  After  choosing  between  these  modes  of  proceeding,  the  plaintiffs 
had  no  longer  an  option.  By  bringing  a  first  action,  after  knowledge  of 
the  fraud  practiced  upon  them,  the  plaintiffs  waived  the  right  to  disaffirm 
the  contract,  and  the  defendants  may  justly  hold  them  to  their  election. 
The  principle  applied  in  ^Foundry  Co.  v,  Hersee,  ante^  and  Hays  o.  Midas, 
anle^  require  this  construction,  for  the  present  contains  the  elements  lack- 
ing in  those  cases,  viz.:  knowledge  of  the  fraud  practised  by  the  vendee; 
and  by  reason  of  it  the  plaintiffs  were  put  to  their  election. 

The  fact  that  the  plaintiffs  discontinued  the  first  suit  before  bringing 
the  present  action  to  trial,  is  not  at  all  material  to  the  question,  for  it  is 
the  fact  that  they  elected  this  remedy,  and  acted  affirmatively  upon  that 
election,  which  determines  the  present  issue.  Taking  any  step  to  enforce 
the  contract,  was  a  conclusive  election  not  to  rescind  it  on  account  of  any- 
thing  known  at  the  time.  After  that  the  option  no  longer  existed,  and  it 
is  of  no  consequence  whether  or  not  the  plaintiffs  made  their  choice 
-effective. 

The  party  to  a  contract,  after  the  same  is  concluded,  may  have  many 
reasons  for  believing  that  he  has  been  imposed  upon  and  cheated  by  the 
other  party,  and,  at  the  same  time,  be  ignorant  of  the  particular  fact  or 
facts,  upon  which  the  charge  of  fraud  could  be  sustained  as  a  matter  of 
law.  Underhill  r.  Rumsey,  50  Hun,  601.  It  was  held  in  the  case  of  the 
Equitable  Foundry  Co.  u.  Hersee,  ante,  that  the  commencement  of  an  ac- 
tion upon  the  contract,  for  the  purpose  of  enforcing  the  same  according 
to  its  terms,  after  the  plaintiff  has  full  knowledge  that  a  fraud  has  been 
perpetrated  by  the  defendant  in  procuring  the  contract,  was  not  an  election 
to  waive  the  fraud,  in  case  the  action  was  discontinued  or  abandoned 
before  judgment,  and  the  plaintiff  had  derived  no  benefit  or  advantage 
by  the  commencement  of  the  suit.  He  is  not  estopped  by  the  commencement 
of  the  action  on  the  contract,  from  seeking  to  recover  the  goods  on  the 
ground  that  no  title  passed,  by  reason  of  the  alleged  fraud.  Underhill  v. 
Rumsey,  ante. 


326         BOYLE  t;.  N.  T.,  L.  E.  &  W.  R.  R.  CO, 

Opinion  of  the  Court,  by  Earl,  J. 


Margaret  Boyle,  Adminstratrix.,  etc.,  Appellant,  v.  Thb 
New  York,  Lake  Erie  and  Western  Railroad  Co., 
Respondent. 

Court  cf  Appeals^  June  4,  1889. 

Affirming  39  Hun,  171. 

AppeaL  Stipulation, — An  appeal  to  the  court  of  appeals  from  a  general 
term  order  granting  a  new  trial  solely  upon  the  questions  of  fact, 
with  stipulation  for  judgment  absolute  in  favor  of  defendant  in  case 
the  order  should  be  affirmed,  brings  up  nothing  for  review,  and  the- 
proper  practice  is  to  affirm  the  order  instead  of  dismissing  the  appeal. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  reversing  a  judgment  entered  upon  a  verdict. 

Andey  ^  Daire^  for  appellant. 

George  F.  Brownell^  for  respondent. 

Earl,  J. — In  this  action  the  plaintiff  recovered  a  verdict 
at  the  circuit.  The  defendant  then  made  a  motion  for  a  new- 
trial  upon  the  minutes  of  the  trial  judge,  under  section  999 
of  the  Code  of  Civil  Procedure,  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence.  That  motion  was  denied, 
and,  thereafter,  judgment  was  entered  upon  the  verdict. 
The  defendant  then  appealed  to  the  general  term,  both  from 
the  judgment  and  the  order  denying  the  motion  for  a  new  trial, 
and  the  general  terra  reversed  both  the  judgment  and  the 
order  and  granted  a  new  trial  solely,  as  stated  in  its  order,  upon 
questions  of  fact.  Thereafter  the  plaintiff  appealed  to  this 
court,  giving  stipulation  for  absolute  judgment  in  favor  of 
the  defendant,  in  case  the  order  should  be  affirmed. 

This  appeal  clearly  brings  nothing  here  for  review,  and 
the  practice  has  been  so  long  settled  that  instead  of  dismiss- 
ing the  appeal,  for  reasons  stated  in  Jameson  v.  Brooklya 


WALES  V.  STOUT.  827 


Statement  of  the  Case. 


Skating  Rink  Assn.  (54  N,  T.  678) ;  Snebley  v.  Conner 
(78  Id.  218),  and  Kennicut  v.  Parmalee  (109  Id.  650 ;  16 
N.  Y.  State  Rep.  515),  the  order  should  be  affirmed. 

We  come  to  the  conclusion  to  affirm  the  order  instead  of 
dismissing  the  appeal  the  more  readily,  as  we  are  satisfied 
that  there  was  no  error  of  law  upon  the  trial,  and  that  upon 
the  facts,  as  they  appear  in  this  record  and  undoubtedly 
exist,  there  could  be  no  recovery  upon  a  new  trial.  There 
was  no  evidence  that  plaintiff's  horses  were  killed  by  the 
reckless,  wanton  or  malicious  conduct  of  defendant's  engi- 
neer, and  hence  there  was  no  basis  for  a  recovery.  Am.  and 
Eng.  Ency.  of  Law,  Vol.  7,  pp.  906,  916, 918,  and  cases  cited. 

The  order  should  be  affirmed  and  judgment  absolute 
ordered  against  the  plaintiff,  with  costs. 

All  concur,  except  Rtjgeb,  Ch.  J.,  and  Andrews,  J. 

absent. 


Charles  W.  Wales,  An  Infant,  etc.,  Appellant,  v.  Rich* 
ARD  Stout  et  al.^  Impleaded,  etc..  Respondents. 

Court  of  Appeals,  June  11,  1889. 
Reversing  41  Hun,  644,  Mem. 

1.  Contracts.    Statutes  of  frauds, — Where  there  was  no  existing  debt  or 

obligation  until  it  was  created  by  the  contract,  and  the  consideration 
moved  directly  from  the  plaintiff  to  the  defendants,  and  consisted  in 
ihe  waiver  of  his  legal  right  to  an  accounting,  his  consent  to  the  con- 
tinuance of  business  and  employment  of  the  estate  property  for  the 
benefit  of  defendants,  and  the  removal  of  an  obstacle  to  the  appropria- 
tion by  them  of  such  property  to  their  claims  against  the  estate,  it  is 
a  valuable  and  sufficient  consideration  within  the  authorities,  and  con- 
stitutes the  undertaking  of  the  defendants  an  original  promise. 

2.  Same. — ^A  contract  construed  by  the  court  to  be  an  absolute  and  uncon- 

ditional xmdertaking  by  the  defendants  to  execute  their  bonds,  etc. 

Lewis  U.  Carr^  for  appellant. 
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L,  Laflin  Kellogg^  for  respoudents. 

RlTGEB,  Ch.  J. — The  plaintiff  sought  by  this  action  to 
compel  the  defendants,  Richard  Stout  and  George  H.  Stout, 
as  survivors  of  the  firm  of  W.  &  R.  Stout  &  Brother,  to 
execute  their  bond  in  the  sum  of  IH,000  to  the  executors  of 
the  estate  of  Gideon  Wales,  conditioned  to  pay  that  sum, 
and  the  interest  thereon,  in  accordance  with  the  terms  of  a 
legacy  contained  in  the  will  of  Gideon  Wales,  deceased,  for 
the  benefit  of  Henry  Wales  and  his  son,  the  plaintiff,  and  in 
default  of  the  execution  of  such  bond,  to  require  the  payment 
by  them  of  such  sum  to  the  executors  to  be  invested  in  ac- 
cordance with  the  provisions  of  such  legacy. 

The  action,  as  stated  in  the  amended  complaint,  was  based 
upon  an  alleged  contract  made  December  13,  1879,  between 
the  plaintiff  and  W.  &  R.  Stout  &  Brother,  whereby  the 
latter  covenanted  to  execute  such  bond  in  consideration  of 
the  settlement  of  certain  actions  then  pending  in  the  su- 
preme court  between  Charles  Wales  and  Henry  Wales, 
plaintiffs,  and  the  executoi's  of  Gideon  Wales,  deceased, 
defendants.  So  far  as  the  questions  in  dispute  are  concerned, 
the  answer  alleged  that  the  only  contract  made  by  the 
defendants  Stout,  in  relation  to  the  subject  of  the  action, 
was  an  agreement  to  act  as  trustees  of  the  sum  of  $4,000  if 
the  parties  to  said  actions  desired  them  to  do  so,  and  that 
the  executors  should  also  satisfactorily  adjust  the  claims  of 
W.  &  R.  Stout  &  Brother  against  the  estate  of  Gideon 
Wales;  and  alleged  that  such  sum  had  not  been  delivered 
to  them,  or  such  adjustment  had  not  been  made,  and  there- 
fore the  condition  upon  which  the  bond  was  to  be  executed 
had  not  been  complied  with. 

Upon  a  trial  before  the  referee,  he  found  that  the  con- 
tract was  made,  as  alleged  in  the  amended  complaint ;  that  the 
plaintiff  had  fully  performed  all  of  the  conditions  thereof 
required  of  him ;  and  that  the  undertaking  of  the  defend- 
ants, Stout,  to  execute  such  bond,  was  absolute  and  uncon- 
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^tional,  and  was  made  upon  the  consideration  that  Charles 
and  Henry  Wales  should  agree  to  the  entry  of  a  specified 
judgment  in  the  actions  referred  to  as  pending  between 
them,  as  plaintiffs,  and  the  executors  of  Gideon  Wales,  as 
defendants ;  and  which  stipulation  he  found  had  been  made 
And  judgment  entered  into  in  accordance  therewith,  and  he, 
therefore,  directed  judgment  in  favor  of  the  plaintiff,  in  com- 
pliance with  the  prayer  of  the  complaint.  The  judgment 
•entered  on  such  report  was,  upon  appeal,  reversed  by  the 
general  term  on  questions  of  fact.  That  court  found  that 
the  contract  was  made  by  the  Stouts  upon  the  conditions 
that  the  sum  specified  should  be  invested  with  them  by  the 
•executors  or  secured  by  mortgage  to  them. 

The  determination  of  the  appeal  requires  us  to  review  the 
facts  of  the  case.  We  have  carefully  examined  them  and 
are  of  the  opinion  that  the  judgment  of  the  general  term 
was  not  warranted  by  the  evidence. 

The  proof  as  to  the  terms  of  the  contract  was  somewhat 
conflicting;  but  a  consideration  of  the  situation,  motives 
and  interests  of  the  respective  parties,  renders  it  quite  im- 
probable that  the  obligation  of  the  Stouts  depended  upon  a 
condition  that  the  amount  of  the  bond  was  first  to  be  de- 
posited with  them  by  other  parties  or  upon  any  other  con- 
ditions except  that  performed  by  the  plaintiff. 

A  brief  history  of  the  situation  of  the  estate  of  Gideon 
Wales  and  the  relation  thereto  of  the  several  parties  at  the 
time  of  the  making  of  the  contract,  will  disclose  the  motives 
which  influenced  them  respectively,  and  the  objects  which 
they  severally  had  in  view  in  its  execution. 

Previous  to  1877,  Gideon  Wales  had  for  many  yeara  car- 
ried on  the  business  of  a  tanner  at  Pike's  Pond,  in  Sullivan 
county,  and  was  the  owner  of  a  tannery  and  much  other 
property  used  in  connection  with  his  business.  The  de- 
fendants, W.  &  R.  Stout  &  Brother,  and  their  predecessors 
in  business,  had  been  for  many  years  merchants  in  the  city 
of  New  York,  engaged  in  the  hide  and  leather  trade.     For 
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a  long  period  of  time  dealings  in  hides  and  leather  had  beea 
carried  on  between  Wales  and  the  Stouts,  which  consisted 
principally  of  the  purchase  by  the  latter  of  raw  hides,  which 
were  made  into  leather  by  Wales  and  then  shipped  to  the 
Stouts  for  sale.  They  retained  the  ownership  of  the  hides  ; 
charged  Wales  with  the  costs  thereof ;  interest  on  their  in- 
vestments and  commissions  for  their  services ;  and  credited 
him  with  the  proceeds  of  such  sales  of  leather  as  were  made 
by  them  from  time  to  time. 

This  course  of  business  had,  in  1877,  resulted  in  a  large  in- 
debtedness to  them  from  Wales,  which  was  entirely  unse- 
cured. In  January,  1877,  Wales  died,  having  in  his  posses- 
sion a  large  number  of  hides  belonging  to  the  Stouts,  which 
were  then  in  process  of  tanning,  and  owning  a  considerable 
amount  of  property.  He  left  a  will  wherein  he  appointed 
his  widow,  Charlotte  G.  Wales,  executrix,  and  his  two 
sons,  Reuben  H.  Wales  and  Blake  6.  Wales,  executors^ 
and  provided  that  if,  at  the  time  of  his  death,  he  should  be 
carrying  on  the  business  of  tanning,  at  Pike  Pond,  his. 
executors  miglit  continue  the  business  as  long  as  they 
wished,  but  that  such  business  should  be  conducted  in  the 
name  of  the  "  Estate  of  Gideon  Wales."  It  also  provided 
that  at  the  final  settlement  of  his  estate,  the  sum  of  $8,000, 
if  his  estate  amounted  to  $80,000,  and  if  not,  then  one-tenth, 
part  thereof,  after  settlement  with  his  widow,  should  be 
invested  in  securities,  and  the  income  thereof  devoted  to 
the  support  of  his  son,  Henry  Wales,  and  wife,  and  their 
son,  Charles  Wales,  with  remainder  in  the  principal  sum  to 
Charles  Wales.  Charlotte  G.  Wales,  his  widow  Reuben  H* 
Wales  and  Blake  G.  Wales,  his  sons,  and  Grace  E.  Wales, 
his  daughter,  were  made  residuary  legatees. 

The  executors  did  not,  after  his  death,  conclude  to  carry 
on  the  tanning  business  in  the  name  of  the  "Estate  of 
Gideon  Wales,"  but,  under  the  instructions  and  require- 
ments of  the  Stouts,  took  possession  of  the  property  of  the 
estate,  converted  it  to  their  own  use  and  formed  a  partner* 
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ship  consisting  of  the  residuary  legatees,  viz.,  the  widow^ 
Charlotte  G.  Wales,  Reuben  H.  Wales,  Blake  G.  Wales 
and  Grace  E.  Wales,  as  individuals,  to  carry  on  the  busi- 
ness of  tanning  leather  upon,  and  with  the  property  of,  the 
estate. 

After  the  death  of  Gideon  Wales,  and  until  the  time  of 
making  the  contract  in  question,  the  firm,  formed  by  the 
legatees,  carried  on  the  business  of  tanning  leather,  using 
therein  the  property  of  the  estate,  and  having  dealings 
with  the  Stouts,  receiving  as  such  firm,  from  them,  a  large 
quantity  of  hides  to  tan,  under  arrangements  similar  to 
those  formely  existing  during  the  lifetime  of  Gideon 
Wales.  This  course  of  business  continued  for  upwards  of 
two  years,  when,  in  the  summer  of  1879,  the  plaintiff  and 
his  father,  Henry,  becoming  dissatisfied  with  the  use  made 
of  the  property  of  the  estate  by  the  executors,  severally 
commenced  actions  in  the  supreme  court  against  them  to 
enforce  an  accounting  as  to  the  property  of  the  estate,  a 
determination  of  the  amount  of  the  one-tenth  interest  be- 
queathed to  Henry  Wales  and  his  wife  and  son,  and  to  re- 
quire its  investment  according  to  the  provisions  of  the  will. 
Issue  having  been  joined  therein,  the  plaintiff  proceeded  to 
take  evidence  in  respect  thereto,  and,  among  other  things, 
examined  the  accounts  of  the  Stout  Brothers  with  the 
estate  of  Gideon  Wales.  These  actions  not  only  threatened 
a  discontinuance  of  the  business  of  tanning  leather,  estab- 
lished between  the  Stouts,  and  the  new  firm  organized  to 
carry  on  business  with  the  property  of  the  estate,  but  also 
the  security  of  the  Stouts  for  the  payment  of  their  claim 
against  the  estate  of  Gideon  Wales. 

The  action  of  the  Stouts  in  requiring  the  executors  and 
residuary  legatees  of  Gideon  Wales,  to  take  possession  of 
his  property  and  to  devote  it  to  the  prosecution  of  their 
own  business  enterprises,  seriously  complicated  the  situa- 
tion of  the  Stouts,  and  rendered  it,  at  least,  doubtful  how 
far  they  could  follow  the  property,  and  subject  it  to  the 
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2)ayment  of  their  claim  against  the  estate.  In  yiew  of  this 
8ituation,  the  Stouts  required  of  the  executors  that  these 
actions  should  be  settled  and  the  claims  of  Henry  and 
Oharles  Wales  adjusted,  in  order  to  avoid  an  accounting  by 
tlie  executors  in  respect  to  the  estate,  and  the  danger  of 
the  appointment  of  a  receiver  and  the  interruption  of  the 
business  carried  on  by  the  legatees  for  the  Stouts.  To  that 
€nd  the  Stouts,  voluntarily  and  in  their  own  interest, 
undertook  to  conduct  the  negotiations  with  the  plaintiffs  in 
those  actions  and  solicited  the  attendance  of  the  plaintiffs' 
attorneys  at  their  oflSce  in  New  York,  on  December  13, 
1879,  for  the  purpose  of  arranging  a  settlement  and  discon- 
tinuance of  such  actions.  In  pursuance  of  their  request,  an 
interview  was  had  on  that  day  between  the  parties,  at  the 
store  of  the  Stouts  in  New  York,  when  the  contract  in 
question  was  made.  During  the  entire  negotiation  the 
plaintiff's  attorney  occupied  a  room  by  himself,  and  had 
no  personal  communication  with  the  executors.  The 
negotiations,  so  far  as  he  was  concerned,  were  carried 
on  wholly  with  the  Stouts,  and  were  finally  terminated  be- 
tween them.  They  resulted  in  an  agreement  between  the 
plaintiff  and  the  Stouts,  to  the  effect  as  found  by  the 
referee  that  the  Stouts  "  in  consideration  of  the  waiver  by 
the  plaintiff,  Charles  W.  Wales,  of  his  right  to  an  account- 
ing *  *  *  and  of  his  acceptance  of  said  sum  of  $4,000 
as  the  one-tenth  part  of  said  estate,  secured  by  a  bond  of 
said  W.  &  R.  Stout  &  Brother,  and  of  the  ending  of 
the  litigation  at  that  point  without  further  and  additional 
expense  *  *  *  promised  and  agreed  to  execute  their 
bond,  conditioned  as  herein  before  found,  as  soon  as  the 
decree  provided  for  in  said  settlement  should  be  entered. 
The  performance  of  such  agreement  on  their  part  was 
dependent  on  no  conditions  to  be  performed  by  either  of 
the  parties  to  said  actions,  except  the  entry  of  the  decree 
therein  provided  for,  and  furnishing  the  Stouts  with  a  copy 
thereof."     The  referee  further  found  that  the  said  execu- 


WALES  V.  STOUT.  38a 

Opinion  of  the  Court,  by  Rugeb,  Ch.  J. 

tors  consented  to  the  entiy  of  the  decree  referred  to  '*  in 
reliance  upon  the  agreement  and  promises  of  W,  &  R» 
Stout  &  Brother  to  secure  that  amount  to  the  beneficiaries 
thereof  by  their  said  bond  *  *  *  and  upon  the  further 
agreement  of  said  firm  to  continue  business  dealings  with 
them." 

These  findings  are  not  only  in  accordance  with  the  pre- 
ponderance of  direct  evidence  in  the  case,  but  are  supported 
by  every  rational  view  which  can  be  formed  of  the  motives, 
and  objects  of  the  parties  in  making  such  contmct. 

We  think  the  geneml  term  misconceived  the  relation 
which  the  Stouts  bore  to  the  subject  of  the  contract,  and  the 
estate  of  Gideon  Wales.  The  executors  of  the  estate  had 
little  or  no  interest  in  the  result  of  the  actions  pending 
against  them.  It  was  the  interest  of  the  Stouts,  and  the 
security  of  their  claim  against  the  estate  which  was  jeopar* 
dized  by  those  actions.  At  this  time  the  estate  of  Gideon 
Wales  was  confessedly  insolvent,  and  the  Stouts  were  suV 
stantially  its  only  creditors.  The  estate  of  Gideon  Walea 
was  practically,  therefore,  W.  &  R.  Stout  &  Brother ;  as 
the  residuary  legatees  had  no  interest  in  it  except  through  a 
possible  surplus,  arising  upon  its  final  liquidation.  It  was 
owing  the  Stout  brothers  an  amount  largely  in  excess  of 
the  value  of  its  assets,  and  could  continue  busiitess  only 
with  their  permission  and  consent.  If  the  Stouts  refused  to 
permit  the  executors  to  set  apart  any  portion  thereof  to  the 
payment  of  the  plaintiff's  legacy,  they  were  powerless  to  do 
so ;  and  if  the  Stouts  consented  to  do  so,  it  diminished  just 
so  much  the  fund  which  they  were  entitled  to  have  applied 
in  reduction  of  their  claim  against  the  estate.  In  any  events 
a  settlement  of  the  actions  in  question,  and  an  allowance 
of  any  sum  to  the  plaintiffs  therein,  involved  an  appropria- 
tion of  property  which  belonged  to  the  creditors  of  the 
estate,  and  such  property  alone.  It  seems,  therefore,  quite 
absurd  to  suppose  that  the  Stouts  made  it  a  condition  of 
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giving  the  bond  that  they  should  be  secured  on  what  was 
practically  their  own  property. 

It  is  difficult  to  conceive  any  rational  theory  for  the  par- 
ticipation of  the  Stouts  in  the  transaction  upon  the  defend- 
ant's contention.  If  there  was  property  of  the  estate  cap- 
able of  being  set  apart,  mortgaged  or  otherwise  pledged  as 
security  for  the  plaintiff^s  tenth  interest,  the  executors  could 
set  it  apart  and  retain  it  in  their  own  hands  as  the  appointed 
trustees  under  the  will,  to  hold  for  the  beneficiaries  without 
the  intervention  of  the  Stouts. 

The  executors  were  to  be  the  obligees  of  the  bond  which 
was  to  be  given  by  the  Stouts,  and  were  to  collect  and  hold 
it,  as  trustees  for  Henry  and  Charles  Wales,  and  there  was 
no  office  for  other  trustees  to  perform.  The  only  explana- 
tion of  the  intervention  of  the  Stouts  in  the  transaction, 
is  that  as  the  practical  owners  of  the  property  of  the  estate, 
they  were  to  increase  their  advances  to  the  estate,  and  be- 
come its  debtors  for  the  eventual  payment  of  the  stipulated 
legacy  to  the  legatees,  Henry  and  Charles  Wales.  In  this 
sense  their  bond,  however  acquired,  would  constitute  an 
investment  for  such  legatees. 

A  few  references  to  the  testimony  of  Richard  Stout  show 
that  he  fully  understood  the  situation,  and  the  real  object 
and  intent  of  the  contract.  Thus  he  testified  in  answer  to 
the  question,  "  Did  you  not  regard  the  estate  of  Gideon 
Wales  as  able  to  pay  all  its  debts  on  the  thirteenth  of 
December,  1879?"  A.  "If  forced  to  a  settlement,  not ;  it 
was  my  judgment  that  as  matters  then  looked,  it  was 
probable  that  a  continuance  of  the  business  might  result 
favorable  to  the  estate.  *  *  *  I  had  a  general  knowl- 
edge of  what  they  stated  as  their  assets,  of  the  valuation  they 
put  upon  them ;  some  considerable  degree  of  knowledge  as 
to  whether  that  valuation  was  just,  from  my  acquaintance 
with  other  matters,  and  matters  generally  pertaining  to 
tanning ;  I  had  in  my  possession  at  that  time,  unless  I  am 
very  much  mistaken,  an  inventory  that  had  been  made 
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about  the  time  of  Gideon  Wales'  death.  *  *  *  Nearly  all 
the  Pike  Pond  property  belonged  to  the  estate  of  Gideon 
Wales ;  entirely  so ;  it  consisted  of  a  tannery,  and  bark 
lands,  and  wild  lands  and  a  mill,  dwelling  houses,  general 
tannery  property.  *  *  «  I  had  come  to  the  conclusion 
on  the  thirteenth  of  December,  1879,  as  to  the  solvency  or 
insolvency  of  Gideon  Wales'  estate,  that  it  would  not  be 
sufficient  to  pay  the  claims  against  it.  *  *  ♦  In  round 
figures,  tlie  amount  of  the  claims  of  our  firm  against  the  es- 
tate of  Gideon  Wales,  on  the  thirteenth  of  December,  1879, 
was  about  f  100,000 ;  the  other  indebtedness  of  the  estate 
of  Gideon  Wales,  as  I  understood  it,  on  the  thirteenth  of 
December,  1879,  was  almost  nothing  ;  substantially  all  that 
the  estate  of  Gideon  Wales  owed  on  the  thirteenth  of  Decem- 
ber, 1879,  it  owed  our  firm.     *     *     * 

Q.  Well,  then,  you  understood,  as  you  told  me  before, 
that  in  consequence  of  your  claims  against  the  estate,  they 
could  not  use  the  property  to  raise  money  to  pay  this 
^,000?     A.     Yes,  sir.     ♦     ♦     * 

Q.  Now,  I  ask  you  why  that  was  made  one  of  the  condi- 
tions, if  the  property  was  entirely  under  your  control,  as 
you  have  stated  you  so  understood  it?  A.  Well,  I  did  not 
understand  that  it  was  entirely  under  my  control. 

Q.  You  understood  that  it  could  not  be  divei-ted  from 
your  claims  and  disposed  of,  you  say  ?  A.  Not  by  the  ex- 
ecutors; no  *  *  *  I  understood  that  the  executoi-s 
could  not  dispose  of  this  property  as  long  as  they  held  it  as 
executors,  except  in  settlement  of  debt ;  *  *  *  I  did 
not  know  how  I  was  to  form  executors  into  a  firm ;  *  *  * 
I  did  understand  that  if  these  executors  became  members 
of  a  private  copartnei-ship,  they  could  with  more  freedom 
dispose  of  the  property  than  they  could  as  executors ; 
*  *  *  I  had  declined  to  go  on  in  business,  or  do  any 
business  with  these  people,  as  executors. 

The  evidence  further  showed  that  the  residuary  legatees 
of  Gideon  Wales  had  between  March  25,  1877,  and  March 
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4, 1879,  upon  the  requirement  of  tba  Stouts,  entered  inta 
and  executed  five  several  agreements  of  partnership  between 
themselves  to  carry  on  the  business  of  tanning  leather, 
which  agreements  were  caused  to  be  prepared  by  the  Stouts, 
and  were,  after  execution,  kept  in  their  possession. 

In  April,  1880,  the  Stouts,  in  an  action  in  the  supreme 
court  against  Charlotte  G.  Wales,  Reuben  H.  Wales,  Blake 
G.  Wales  and  Grace  E.  Wales,  caused  an  attachment  to  be 
issued  and  levied  upon  the  property  at  Pike  Pond,  formerly 
belonging  to  Gideon  Wales,  as  the  property  of  some  or  one 
of  the  defendants  in  that  action.  Prior  to  that  time  the 
Stouts  had  induced  the  firms,  composed  of  the  residuary 
legatees,  to  assume  the  indebtedness  of  the  estate  of  Gideon 
Wales  to  them,  and  at  that  time  supposed,  by  the  agreement 
of  December  18,  1879,  and  otherwise,  that  the  property  of 
the  estate  had  become  vested  in  the  residuary  legatees. 
In  no  other  way  can  the  levy  of  the  attachment  upon  the 
property  of  the  estate  be  accounted  for. 

In  August,  1880,  an  agreement  was  executed  between 
the  Stouts,  the  executora  of  Gideon  Wales,  and  the  several 
firms  composed  of  the  residuary  legatees,  whereby  the  ex- 
ecutors adjusted  the  claims  of  the  Stouts  against  the  estate 
of  Gideon  Wales  at  jf75,000,  and  agreed  to  transfer  to  the 
Stouts,  in  satisfaction  thereof,  all  the  property  formerly 
owned  by  Gideon  Wales  at  Pike  Pond,  with  some  incon- 
sidei-able  exceptions,  valued  at  $50,000.  The  Stouts  agreed 
to  accept  the  same  and  discharge  their  claims  against  the 
estate.  Each  party  also  thereby  agreed  to  discharge  any 
liability  which  the  plaintiff  in  this  action  should  establish 
against  them  on  account  of  his  claim  to  one-tenth  shai^e  in 
said  estate,  without  recourse  to  or  claim  therefor  against 
the  other  parties  to  the  contract. 

I  have  not  thought  it  necessary  to  refer  particularly  to 
the  business  of  tanning  leather  carried  on  at  High  Lake, 
Pa.,  by  the  executors,  as  it  could  not  affect  the  bearing  of 


WALES  V.  STOUT.  837 

opinion  of  the  Court,  by  Ruoeb,  Ch.  J. 


the  argument,  and  would  serve  only  to  obscure  the  ques- 
tions to  be  considered,  and  prolong  the  discussion. 

The  evidence  quoted  seems  to  me  to  show,  that  in  the 
view  of  the  defendants  Stout,  there  were  but  two  parties 
in  interest  to  the  negotiations  resulting  in  the  contract 
sued  upon ;  that  while  the  executors  were  necessary  parties 
to  any  proceeding  to  settle  the  suit  pending  against  them, 
they  were  so  in  form  only  as  they  represented  the  property 
which  in  reality  was  wholly  claimed  by  the  Stouts.  The 
Stouts,  although  believing  the  one-tenth  interest  in  the 
estate  claimed  by  Henry  and  Charles  Wales  to  be  worthless, 
were  still  willing  and  desirous  of  compromising  it  at  some 
sums,  rather  than  have  the  property  of  the  estate  sold,  its  af- 
fair closed  up,  and  the  business  of  tanning  leather  terminated 
by  the  dissolution  of  the  firms  carrying  it  on.  The  plain 
motive  of  the  Stouts,  by  the  contract  in  question,  was  to 
secure  the  continuance  of  relations  which  were  profitable  to 
them,  although  it  entailed  the  necessity  of  increasing  their 
advances  for  the  Wales'  estate. 

The  general  term  based  its  conclusions  wholly  upon  what 
it  called  documentary  evidence.  This  consisted  of  the  stip- 
ulation entered  into  between  the  attorneys  of  Henry  and 
Charles  Wales,  on  one  side,  and  the  executora  on  the  other^ 
to  settle  and  adjust  the  litigations  pending  between  them^ 
and  the  judgment  entered  thereon.  It  must  be  observed  in 
the  first  place  that  these  documents  did  not  purport  to  con- 
tain the  contract  between  the  Stouts  and  the  plain tiif,  and 
threw  a  reflected  light  only  upon  the  contract  sued  upon^ 
These  documents  were  executed  as  the  consideration  from 
the  plaintiff  for  the  promise  of  the  Stouts.  The  judgment 
was  procured  with  a  view  of  terminating  the  plaintiff's 
enterest  in  the  estate,  and  vesting  the  residuary  legatees 
with  title  to  the  property  of  the  estate,  subject  only  to  the 
payment  of  its  debts.  The  stipulation  was  substantially  to 
the  effect  that  the  two  actions  of  Henry  and  Charles  Wales 

against  the  executoi*s  should  be  consolidated ;  that  the  sum. 
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of  f  4,000  should  be  estimated  as  the  amount  represented  by 
the  one-tenth  interest  of  Charles  and  Henry,  under  the  will 
of  Gideon  Wales ;  that  such  sum  should  be  invested  with 
W.  &  R.  Stout  and  Brother,  and  that  they  should  execute  a 
bond  for  the  payment  thereof  to  the  executors,  in  accord- 
ance with  the  terms  of  the  will  of  Gideon  Wales.  Judgment 
was  entered  upon  tliis  stipulation  substantially  in  accord 
with  its  provisions.  We  think  the  word  "  invested  "  as  used 
in  this  stipulation  signified  a  snm  of  money  or  security, 
wliich  represented  tlie  interest  of  the  legatees,  Henry  and 
Cliarles  Wales,  in  the  estate  and  in  that  sense,  however 
procured,  could  properly  be  called  an  investment.  It  was 
a  very  natural  word  to  use  to  signify  the  relation  which 
the  sum  represented  by  the  bond  bore  to  the  legatees  for 
whose  benefit  it  was  designed  and  it  was  straining  its  legiti- 
mate signification  to  say  that  it  was  intended  to  indicate  the 
relations  existing  between  the  executors  and  the  obligors  in 
the  proposed  bond.  The  plaintiff  here  took  no  part  in  the 
contract  between  the  executors  and  the  Stouts  which  pro- 
cured the  inducement  to  the  giving  of  the  security,  and 
the  breach  of  that  contract  by  the  executoi-s  formed  no 
excuse  for  a  breach  of  the  Stouts'  obligation  to  the  plaintiff. 
The  meaning  of  the  word  investment  as  used  in  the  judg- 
ment is  somewhat  equivocal,  but  interpreted  in  the  light  of 
the  surrounding  circumstances,  all  doubt  as  to  its  significa- 
tion must  be  removed. 

It  is  also  claimed  by  the  respondents  that  the  contract  is 
void  under  the  statute,  as  being  a  promise  to  answer  for  the 
debt,  default  or  miscarriage  of  another,  and  should  have  been 
in  writing.  We  think  the  statute  has  no  a[)plicati()n  to  the 
case.  There  was  no  existing  debt  or  obligation  until  it  was 
created  by  the  contract,  and  then  it  was  to  be  a  debt  from 
the  Stouts  to  the  executors,  for  trust  purposes.  The  newly 
created  fund  was  to  be  invested  in  a  bond,  and  this  having 
been  done  by  the  consent  of  the  legatees,  the  liability  of  the 
estate  to  them,  whatever  it  may  have   been  before,  would 
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thereafter  be  discharged.  If  the  bond  proved  uncollectible, 
the  loss  would  be  that  of  the  legatees,  and  they  could  not 
thereafter  resort  to  the  estate  for  indemnity.  The  under- 
taking was  clearly  an  original  one,  as  it  consisted  of  an 
agreement  to  create  a  fund  for  a  fixed  sum  in  the  place  of 
a  contingent  and  uncertain  claim,  which  might  or  might  not 
result  to  the  benefit  of  the  legatees.  The  consideration  for 
the  promise  moved  directly  from  the  plaintiflE  to  the  Stouts, 
and  consisted  in  the  waiver  by  him  of  his  legal  right  to  an 
accounting  by  the  executors,  his  consent  to  the  continuance 
of  business  by  the  executors,  the  employment  of  the  property 
of  the  estate  in  business  for  the  benefit  of  the  Stouts,  which 
would  otherwise  have  been  unlawful,  and  the  removal  of  an 
obstacle  to  the  appropriation  by  the  Stouts  of  such  property 
in  the  payment  of  their  claims  against  the  estate  and  the 
firms  succeeding  to  it.  This  was  a  valuable  and  sufficient 
consideration  within  the  authorities,  and  constituted  the 
undertaking  of  the  Stouts  an  original  promise.  Mallory  v, 
Gillett,  21  N.  Y.  412 ;  Prime  v.  Koehler,  77  Id.  91. 

We  have  considered  other  points  made  by  the  respond- 
ents, but  are  of  the  opinion  that  they  furnish  no  valid  grounds 
for  supporting  the  decision  of  the  general  term. 

The  order  for  a  new  trial  should,  therefore,  be  reversed 
and  judgment  entered  upon  the  report  of  the  referee  and 
affirmed,  with  costs. 

All  concur,  except  Andbbws,  J.,  not  voting,  and  Peck- 
ham,  J.,  not  sitting. 
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The  Emigrant  Industrial  Savings  Bank,  Bespondentt 
V.  Thomas  J.  Clute  et  al.^  Appellant. 

Court  qf  AppecUSf  June  4,  1889. 
Affirming  37  Hun,  644,  Mem. 

1.  Mortgage,  fiu&ro^afion.— Where  money  is  raised  on  plaintifTsmortgage^ 

to  pay  off  an  existing  mortgage  on  tlie  premises,  on  which  a  loan  had 
been  made  to  discharge  a  mortgage  then  existing  and  prior  to  a  judg- 
ment, wlilch  judgment  was  a  Hen  superior  to  the  second  mentioned 
mortgage,  and  under  which  the  real  estate  had  been  sold  before  the 
execution  of  said  mortgage,  and  such  payments  were  made  in  igno- 
rance of  such  judgments  and  sale  thereunder,  the  plaintiff  is  entitled 
to  be  subrogated  to  the  rights  of  the  mortgagee  in  the  first  mortgage, 
and  to  a  judgment  cancelling  the  record  of  Its  discharge,  restoring  ita 
lien  and  directing  Its  foreclosure. 

2.  Quentiona  of  fact    Case, — Where  the  case  does  not  show  that  it  con- 

tains all  the  evidence,  or  all  bearing  upon  the  propositions  which  the 
appellant  requested  the  trial  courts  to  find,  the  findings  of  fact  and  re- 
quests to  find  will  not  be  reylewed. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  the  report 
of  a  referee. 

Bartholomew  Skaats^  for  respondent* 

Thomas  J.  Clute^  for  appellant. 

Per  Curiam. — The  judgment  in  Clute  v.  Emmerich  (99 
N.  Y.  842)  is  decisive  of  this  case.  It  was  there  held  that 
the  title  of  Isabella  B.  Clute  was  subject  to  the  plaiiitifiTs 
morgtage.  There  is  no  merit  in  the  point  that  the  complaint 
is  insufficient  to  authorize  a  judgment  cancelling  the  record 
of  the  discharge  of  the  mortgage  from  Hale  to  Chamber- 
lain,  restoring  the  lien  of  the  mortgage,  and  directing  its 
foreclosure.  The  plaintiff  alleges  in  its  complaint  the  con- 
sideration upon  which  that  mortgage  was  given,  its  cancel- 
lation, that  the  money  with  which  it  was  paid  was  borrowed 
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upon  the  mortgage  given  by  Hyde  to  the  Pearsalls,  and 
that  the  mortgage  from  Hyde  to  the  Pearsalls  was  subse- 
quently paid  and  cancelled  by  money  borrowed  of  the 
plaintiff  upon  its  mortgage ;  and  very  clearly  indicates  that 
the  plaintiff  is  entitled  to  be  subrogated  to  the  rights  of 
Chamberlain  under  the  first  mortgage.  Several  exceptions 
to  the  refusal  of  the  court  to  find  certain  facts  requested, 
pursuant  to  section  1023  of  the  Code  of  Civil  Procedure,  are 
discussed,  but  all  of  them  are  subordinate  to  the  main  ques- 
tion, which  has  been  determined  by  the  court  of  appeals, 
and  would  be  unavailing,  if  found  in  the  appellant's  favor ; 
besides,  the  case  does  not  show  that  it  contains  all  of  the 
evidence,  or  all  bearing  upon  the  propositions  which  the 
appellant  requested  the  trial  court  to  find. 
The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Pabkeb  and  Brown  J  J.,  dissenting. 


David  H.  Cbane,  Respondent,  v.  Maetha  McDonald, 

Appellant. 

Court  of  Appeals,  March  11,  1890. 
Affinning41  Hon,  640. 

1.  Interpleader. — ^Where  a  person  is,  without  coUusion,  subject  to  a  double 

demand  to  pay  an  acknowledged  indebtedness,  he  is  entitled  to  an  action 
of  interpleader,  to  relieve  him  from  the  risk  of  deciding  who  is  entitled 
to  the  money. 

2.  Same,    Reaaonahle  doubt — To  justify  him  in  bringing  such  action,  it 

is  not  necessary  for  him  to  decide,  at  his  peril,  either  close  questions 
of  fact  or  nice  points  of  law,  but  it  is  sufficient,  if  there  is  a  reasonable 
doubt  as  to  the  rights  of  the  conflicting  claimants. 

3.  Same. — The  plaintiff  in  such  an  action  has  the  right  to  rely  upon  what 

is  claimed  to  be  true,  in  case  he  acts  in  good  faith. 

4.  Same.    PHvity. — Where  the  adverse  titles  of  the  claimants  arc  both 

derived  from  a  common  source,  it  is  a  sufficient  privity  to  authorize  an 
interpleader. 
See  Note  at  end  of  case. 
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Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  entered  upon  the  de- 
cision of  the  court. 

The  plaintiff  held  in  his  hands  the  sum  of  $808  then  due 
from  him  upon  a  contract  that  he  had  entered  into  with  one 
Jennie  L.  Gi-aves.  At  the  same  time  the  defendant,  Martha 
McDonald,  who  is  the  mother  of  said  Jennie  L.  Graves, 
claimed  said  sum  as  the  assignee  of  the  latter*s  interest  in 
said  contract,  and  had  brought  an  action  against  the  plaintiff 
to  recover  the  same. 

The  defendant,  George  E.  Goodrich,  as  administrator^ 
etc.,  of  Milo  Goodrich,  deceased,  also  claimed  said  sum  on 
the  ground  that  he  had  an  attorney's  lien  thereon  and  had 
obtained  an  attachment  pursuant  to  which  the  sheriff  of 
Cortland  county  had  levied  upon  the  claim  in  question  and 
had  forbidden  the  plaintiff  to  pay  said  money  to  Mra.  Mc- 
Donald or  to  any  one  except  himself.  The  plaintiff  was 
ready  to  pay  it  into  court  to  abide  the  event  of  any  action 
between  the  defendants,  and  was  willing  to  pay  it  to  either 
upon  being  indemnified,  and  had  so  notified  them,  but  both 
had  refused  to  indemnify  him.  He  could  not  without 
hazard  pay  the  same  to  either  and  he  was  not  in  collusion 
with  either,  but  in  good  faith  desired  that  they  should  settle 
the  matter  between  themselves. 

Before  this  action  was  commenced  he  paid  the  amount 
involved  into  court,  pursuant  to  an  order  made  at  special 
term,  to  abide  its  decision  as  to  who  was  entitled  thereto. 

The  court  found  as  a  conclusion  of  law  that  this  was  a 
proper  case  for  an  interpleader  and  for  an  injunction  per- 
petually restraining  Mrs.  McDonald  from  the  further  pros- 
ecution of  the  action  brought  by  her  against  the  plaintiff. 

The  defendant,  McDonald,  alone  appealed  from  the  judg- 
ment of  the  special  term. 

W.  B.  French  and  Matthew  Hale^  for  appellant. 

A,  P.  Smithy  for  respondent. 
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Vann,  J. — The  material  allegations  in  a  bill  of  inter- 
pleader, according  to  an  early  decision  by  the  court  of  errors, 
are  *  1.  That  two  or  more  persons  have  preferred  a  claim 
against  the  complainant.  2.  That  they  claim  the  same  thing. 
8.  That  the  complainant  has  no  beneficial  interest  in  the 
thing  claimed,  and  4,  that  he  cannot  determine,  without 
hazard  to  himself,  to  which  of  the  defendants  the  thing 
belongs.  Atkinson  v.  Manks,  1  Cow.  691,  708.  It  was  also 
held  in  that  case  that  the  complainant  should  annex  to  his 
bill  an  affidavit  that  there  is  no  collusion  between  him  and 
any  of  the  paities,  and  that  he  should  bring  the  money  or 
thing  claimed  into  court  so  that  he  could  not  be  benefited 
by  the  delay  of  payment  which  might  result  from  the  filing 
of  his  bill.  This  method  of  procedure  still  prevails.  Dorn 
V.  Fox,  61  N.  Y.  268.  The  plaintiff  insists  that  he  has  con- 
formed to  the  practice  thus  laid  down  in  every  pai*ticular, 
while  the  appellant  contends  that  the  complaint  is  not  suf- 
ficiently specific  with  reference  to  the  claims  of  the  de- 
fendants, and  that  no  privity  is  shown  between  them  in 
relation  to  their  respective  demands. 

The  complaint  describes  the  claim  of  the  defendant  Mc- 
Donald more  fully  than  that  of  the  defendant  Goodrich, 
because  the  former  had  sued  him  and  had  thus  furnished 
him  with  a  definite  description.  While  the  claim  of  the 
latter  was  not  clearly  nor  fully  described,  enough  was  set 
forth  to  show  that  it  was  not  a  mere  pretext,  but  that  it 
apparently  rested  upon  a  reasonable  and  substantial  foun- 
dation. If  the  appellant  desired  that  it  should  be  made  more 
definite  and  certain,  her  remedy  was  by  motion  under  §  546 
of  the  Code  of  Civil  Procedure.  Neftel  v.  Lightstone,  77 
N.  Y.  96.  Upon  the  trial,  according  to  the  old  chancery 
practice,  as  it  appeared  by  the  answers  of  the  defendants 
that  each  claimed  the  fund  in  dispute,  no  other  evidence  of 
that  fact  was  required  to  entitle  the  plaintiff  to  a  decree. 
Balchen  v.  Crawford,  1  Sandf.  Ch.  880. 

In  this  case,  however,  the  point  was  not  left  to  be  de- 
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termiued  by  the  pleadings,  but  evidence  was  introduced 
upon  the  subject,  and  it  appeared  that  at  least  a  fair  doubt 
existed  as  to  the  rights  of  the  conflicting  claimants.  It 
was  not  necessary  for  the  plaintiff  to  decide,  at  his  peril, 
either  close  questions  of  fact  or  nice  questions  of  law,  but  it 
was  sufficient  if  there  was  a  reasonable  doubt  as  to  which 
claimant  the  debt  belonged.  When  a  pei*son,  without  col- 
lusion, is  subjected  to  a  double  demand  to  pay  an  acknowl- 
edged debt,  it  is  the  object  of  a  bill  of  interpleader  to 
relieve  him  of  the  risk  of  deciding  who  is  entitled  to  the 
money.  If  the  doubt  rests  upon  a  question  of  fact  that  is 
at  all  serious,  it  is  obvious  that  the  debtor  cannot  safely 
decide  it  for  himself,  because  it  might  be  decided  the  other 
way  upon  an  actual  trial,  while  if  it  rests  upon  a  question 
of  law,  as  was  said  in  Dorn  v.  Fox,  61  N.  Y.  264,  ^'so  long 
as  a  principle  is  still  under  discussion,  *  *  *  it  would 
seem  fair  to  hold  that  there  was  sufficient  doubt  and  hazard 
to  justify  the  protection  which  is  afforded  by  the  bene- 
ficent action  of  interpleader.*'  Although  the  claim  of  Mr. 
Goodrich  has  since  been  held  untenable  by  this  court,  Good- 
rich V.  McDonald,  112  N.  Y.  157  ;  20  N.  Y.  State  Rep.  609 ; 
it  does  not  follow  that  no  doubt  existed  when  this  action 
was  commenced,  because  the  supreme  court,  both  at  special 
and  general  term,  held  that  it  was  valid  and  attempted  to 
enforce  it.  This  conflict,  in  the  decisions  of  the  courts, 
shows  that  the  adverse  claims  of  the  defendants  involved  a 
difficult  and  doubtful  question,  and  is  a  conclusive  answer 
to  the  contention  of  the  appellant  that  the  plaintiff  did  not 
need  the  aid  of  an  action  of  this  character.  Was  it  possible 
for  him  to  safely  decide  a  point  so  intricate  as  to  cause  those 
learned  in  the  law  to  differ  so  widely  ? 

The  law  did  not  place  so  great  a  responsibility  upon  him, 
but  provided  him  with  a  remedy  to  protect  himself  against 
the  double  liability,  or,  to  speak  more  accurately,  against  a 
double  vexation  on  account  of  one  liabilit3\  Dorn  v.  Fox, 
supra;  Caulkins  v.  Bolton,  31  Hun,  458;  S.  C,  98  N.  Y, 
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511 ;  Johnson  v.  Stimmel,  89  lA  117  ;  Schuyler  v.  Pelissier, 
8  Edw.  Ch.  191 ;  Bedell  v.  Hoffman,  2  Paige,  199 ;  M.  &  H. 
R  B.  Co.  V.  Clute,  4  Id.  884 ;  Bell  v.  Hunt,  8  Baib.  Ch. 
891 ;  Badeau  v.  Tylee,  1  Sand£  Ch.  270 ;  German  Ex.  Bank 
V.  Comm'ra  of  Excise,  6  Abb.  N.  C.  894 ;  B.  &  O.  R  R  Co. 
V.  Arthur,  10  Id.  147;  Pomeroy  Eq.  Jur.,  §§  1820-1327; 
Story  Eq.  Jur.,  §§  800-824. 

It  required,  however,  that  he  should  act  in  good  faith 
and  he  insists  that  he  furnished  ample  evidence  upon  that 
question.  He  offered  to  pay  the  money  to  Mre.  McDonald 
if  she  would  indemnify  him  against  the  claim  of  Mr.  Good- 
rich, but  she  refused  to  do  so  and  commenced  an  action  to 
recover  the  amount  involved.  A  like  offer  to  Mr.  Goodrich 
upon  the  condition  that  he  should  furnish  indemnity  was 
declined  and  l^al  proceedings  were  threatened.  Neither 
defendant  would  recede  from  the  position  thus  taken,  but 
both  persisted  in  their  respective  demanda  The  plaintiff, 
thereupon,  paid  the  money  into  court  pursuant  to  its  order 
and  then  commenced  this  suit,  annexing  to  his  complaint, 
in  addition  to  the  usual  verification,  an  affidavit  stating  that 
the  action  was  brought  in  good  faith  and  without  collusion 
with  either  defendant,  or  with  any  person  "  in  their  behalf." 
It  did  not  appear  that  he  had  attempted  to  favor  the  position 
of  either  claimant  These  facts,  with  others  appearing  in 
the  record,  furnished  adequate  support  of  the  conclusion  of 
the  trial  judge  that  the  plaintiff  acted  in  good  faith. 

The  appellant  contends  that  no  such  privity  was  shown 
to  exist  between  the  defendants  as  to  authorize  the  plaintiff 
to  bring  an  action  to  cause  them  to  interplead. 

While  the  early  authorities  were  exacting  upon  this  sub- 
ject, many  of  the  later  cases  have  been  less  rigid,  and  some 
have  ignored  it  altogether.  The  doctrine  seems  to  have 
been  abrogated  in  England,  partly  by  statute  and  partly  by 
judicial  decisions.  Mr.  Pomeroy,  referring  to  the  rule,  says 
that,  "It  is  a  manifest  imperfection  of  the  equity  juris- 
diction that  it  should  be  so  limited.     A  person  may  be  and 
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is  exposed  to  danger,  vexation  and  loss  from  conflicting  in- 
dependent claims  to  the  same  thing,  as  well  as  from  claims 
that  are  dependent,  and  there  is  certainly  nothing  in  the 
nature  of  the  remedy  which  need  prevent  it  from  being  ex- 
tended to  both  classes  of  demands/'  Pomeroy  Eq.  Jur.,  § 
1824,  note. 

Our  statutory  interpleader  by  order  apparently  does  not 
recognize  the  doctrine.  Code  Civil  Procedure,  §  820.  A 
somewhat  similar  statute  in  England  led  the  couits  of  that 
country  to  declare  that  they  no  longer  felt  bound,  even 
in  an  equity  action,  by  the  naiTow  principle  previously  laid 
down.  Attenborough  v,  London,  etc..  Dock  Co.,  L.  R.,  8  C. 
P.  Div.  460.  It  is  not  necessary,  however,  for  us  to  decide 
whether  the  rule  still  exists,  or  to  what  extent  it  exists  in 
this  state,  because,  according  to  the  most  exacting  authorities, 
where  the  adverse  titles  of  the  claimants  are  both  derived 
from  a  common  source,  it  is  sufficient  to  authorize  an  in- 
terpleader. Such  is  the  case  under  consideration.  Mrs* 
Graves,  as  the  owner  of  the  contract  in  question,  and  of  the 
money  that  was  invested  therein,  was  the  common  source  of 
title  to  both  defendants.  The  title  of  Mrs.  McDonald,  as 
claimed,  for  it  is  the  claim  only  that  is  here  material,  was  by 
assignment  of  the  legal  title  from  Mrs.  Graves,  while  the 
claim  of  Mr.  Goodrich  was  by  an  equitable  assignment  from 
the  same  person.  Each  defendant  acknowledging  the 
original  title  of  Mrs.  Graves,  claimed  the  same  debt  under 
her,  and  the  title  of  each  was  therefore  derivative,  as  that 
word  is  used  with  reference  to  this  subject.  Bomeroy  Eq. 
Jur.,  §  1327. 

The  plaintiff  held  the  money  to  discharge  the  debt 
substantially  as  a  stakeholder,  having  no  beneficial  interest 
therein,  and  being  under  no  independent  liability  to  either 
claimant.  He  does  not  deny  the  title  of  Mrs.  Graves,  but, 
affirming  it,  places  himself  upon  the  uncertainty  as  to  which 
of  the  two  persons  claiming  from  her  is  entitled  to  receive 
the  fund. 
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Whether  the  claim  of  Mr.  Goodrich  was  based  on  a  lien 
by  contract,  or  a  lien  by  attachment,  or  both,  it  originated 
with  Mrs.  Graves,  who,  at  one  time,  owned  all  that  was 
claimed  by  either  defendant.  His  lien  had  been  sanctioned 
by  a  decree  of  the  supreme  court  nearly  a  year  before 
the  trial  of  this  action,  and  although  that  judgment  waa 
subsequently  reversed,  it  was  still  in  force  when  the  judg- 
ment now  under  review  was  rendered. 

The  lien  of  the  attachment,  as  it  was  claimed  to  exist, 
arose  after  the  covenant  to  pay  the  sum  in  question  was 
entered  into  by  the  plaintiff,  and,  although  tliat  lien  also 
was  subsequently  held  invalid,  it  was  sufficient  to  support 
an  action  of  interpleader,  and  is  a  complete  answer  to  the 
contention  of  the  appellant  that  this  suit  was  not  regularly 
brought  owing  to  the  conti-actual  relation  between  herself 
and  the  plaintiff. 

If  the  actual  truth  was  a  defense  to  a  bill  of  interpleader, 
the  argument  of  the  appellant  would  be  conclusive,  but^ 
necessarily,  the  plaintiff  in  such  an  action  has  the  right  to 
rely  upon  what  is  claimed  to  be  true,  as  otherwise  the  remedy 
would  be  of  no  value. 

After  carefully  examining  all  of  the  exceptions  involving 
questions  of  law,  we  think  that  none  of  them  were  well  taken, 
and  that  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

All  concur,  except  Follett,  Ch«  J.,  not  sitting. 


NOTB  ON  IKTEBPI1EA.DEB. 

The  action  of  strict  Interpleader,  or  the  suit  In  the  nature  of 
Interpleader,  and  the  mode  of  procedure  In  them,  are  borrowed  or  con- 
tinued from  the  former  practice.  The  Code  has  provided  an  additional 
remedy  by  motion  for  an  Interpleader. 

Section  820  of  the  present  CJode  reads  as  follows : 

§  820.    A  defendant,  against  whom  an  action  to  recover  upon  a  con- 
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tract,  or  an  action  of  ejectment,  on  an  action  to  recover  a  chattel,  is 
ponding,  may,  at  any  time  before  answer,  upon  proof,  by  affidavit, 
that  a  person,  not  a  party  to  the  action,  makes  a  demand  against  him 
for  the  same  debt  or  property,  without  collusion  with  him,  apply  to 
the  court,  upon  notice  to  that  person  and  the  adverse  party,  for  an 
order  to  substitute  that  person  in  his  place,  and  to  discharge  him  from 
liability  to  either,  on  his  paying  into  court  the  amount  of  the  debt,  or 
delivering  the  possession  of  the  property,  or  its  value,  to  such  person 
as  the  court  directs.  The  court  may,  in  its  discretion,  make  such  an 
order. 

Esaenlial,  CoUwnon. — ^The  material  allegations  In  a  bill  of  inter- 
pleader, according  to  an  early  decision  by  the  court  of  errors,  are :  (1. ) 
That  two  or  more  persons  have  preferred  a  claim  against  the  com- 
plainant. (2.)  That  they  claim  the  same  thing.  (3.)  That  the  com- 
plainant  has  no  beneficial  interest  in  the  thing  claimed.  And  (4),  that 
he  cannot  determine,  without  hazard  to  himself,  to  which  of  the  de- 
fendants the  thing  belongs.  Crane  v.  McDonald,  118  N.  Y.  648 ;  At- 
kinson V.  Manks,  1  Cow.  691.  It  was  also  held  in  the  latter  case  that 
the  complainant  should  annex  to  his  bill  an  affidavit  that  there  is  no 
collusion  between  him  and  any  of  the  parties,  and  that  he  should  bring 
the  money  or  thing  claimed  into  court,  so  that  he  could  not  be  bene- 
Uted  by  the  delay  of  payment  which  might  result  from  the  filing  of 
his  bill.  This  mode  of  procedure  still  prevails.  Crane  «.  McDonald, 
cfUe  ;  Dorn  v.  Fox,  61  N.  Y.  268. 

According  to  the  old  chancery  practice,  where  it  appeared  by  the 
answers  of  the  defendants  that  each  claimed  the  fund  in  dispute,  no 
other  evidence  of  that  fact  was  required  to  entitle  the  plaintiff  to  a 
decree  of  interpleader.     Balchen  v.  Crawford,  1  Sandf.  Ch.  380. 

Reaaonahle  doubt. — It  is  not  necessary  for  the  plaintiff  to  decide,  at 
his  peril,  either  close  questions  of  fact  or  nice  questions  of  law,  but  it 
is  sufficient  if  there  is  a  reasonable  doubt  as  to  which  claimant  the 
debt  belongs.  Crane  v.  McDonald,  ante.  When  a  person,  without 
collusion,  is  subjected  to  a  double  demand  to  pay  an  admitted  debt, 
it  is  the  object  of  a  bill  of  interpleader  to  relieve  him  from  the  risk  of 
deciding  who  is  entitled  to  the  money.  If  the  doubt  rests  upon  a 
question  of  fact  that  is  at  all  serious,  it  is  obvious  that  the  debtor  cannot 
safely  decide  it  for  himself,  for  the  reason  that  it  might  be  decided 
the  other  way  upon  an  actual  trial ;  while,  if  it  rests  upon  a  question 
of  law,  it  would  seem  fair,  so  long  as  a  principle  is  still  under  discus- 
sion, to  hold  that  there  is  sufficient  doubt  and  hazard  to  justify  the 
protection  which  is  affoi*ded  by  the  beneficent  action  of  interpleader. 
Id. ;  Dorn  v.  Fox,  ante.  Though  a  claim  is  subsequently  held  unten- 
able by  the  court  of  appeals,  it  does  not  follow  that  no  doubt  existed  at 
the  time  the  action  was  commenced,  especially  where  it  was  held  valid 
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both  at  special  and  general  tenns.  Such  conflicts,  in  the  decision  of 
the  courts,  shows  that  the  adverse  claims  of  the  defendants  involve  & 
difficult  and  doubtful  question,  and  that  the  plaintiff  needs  the  aid  of 
an  action  of  this  character.    Id. 

The  law  does  not  place  so  great  a  responsibility  upon  him,  but  pro- 
vides him  with  a  remedy  to  protect  himself  against  the  double  liability ; 
or,  to  speak  more  accurately,  against  a  double  vexation  on  account  of 
one  liability.  Id. ;  Born  v.  Fox,  arite;  Caulkins  v.  Boltoo,  31  Hun,  458 ; 
S.  C.  68  N.  Y.  511 :  Johnston  r.  Stimmel,  89  Id.  117 ;  Schuyler  Pelis- 
sier,  3  Edw.  Ch.  191 ;  Bedell  n.  Hoffman,  2  Paige,  199 ;  M.  &  H.  R.  B.  C. 
Co.  r.  Clute,  4  Id;  384;  Bell  v.  Hunt,  3  Barb.  Ch.  391;  Badeau  v. 
Tylde,  1  Sandf.  Ch.  270 ;  German  Ex.  Bank  v.  Com'rs  of  Excise,  6  Abb. 
N.  C.  364 ;  B,  &  O.  B.  B.  Co.  v,  Arthur,  10  Id.  147. 

It  is  required,  however,  that  the  plaintiff  shall  act  in  good  faith  and 
evidence  that  he  has  offered  to  pay  to  either  party,  if  he  would  in- 
demnify him  against  the  other,  and  been  refused  by  both  parties, 
shows  such  good  faith.  Crane  v.  McDonald,  ante.  It  seems  that  pri- 
vity need  not  be  shown  to  exist  between  the  defendants,  in  order  to 
entitle  the  plaintiff  to  bring  an  action  to  cause  them  to  interplead. 
Id. 

While  the  early  authorities  were  exacting  upon  this  subject,  many 
of  the  later  cases  have  been  less  rigid,  and  some  have  ignored  it  alto- 
gether. The  doctrine  seemed  to  have  been  abrogated  in  England, 
partly  by  statute  and  partly  by  judicial  decisions.  Our  statutory  in- 
terpleader by  order  apparently  does  not  recognize  the  doctrine.  §  820 
of  the  Code.  A  somewhat  similar  statute  in  England  led  the  courts 
of  that  country  to  declare  that  they  no  longer  felt  bound,  even  in  an 
equity  action,  by  the  narrow  principle  previously  laid  down.  Atten- 
borough  V.  London,  etc..  Dock  Co.,  L.  R.  3  C.  P.  Div.  450.  According 
to  the  most  exacting  authorities,  where  the  adverse  titles  of  the  claim- 
ants are  both  derived  from  a  common  source,  it  is  sufficient  to  au- 
thorize an  interpleader.    Crane  v,  McDonald,  aide. 

In  this  case,  an  action  of  interpleader  was  brought,  and,  at  its  com- 
mencement, the  plaintiff  held  in  his  hands  the  sum  of  $808,  then  due 
from  him  upon  a  contract  that  he  had  entered  into  with  one  Jennie  L. 
Graves.  At  the  same  time  the  defendant,  Martha  McDonald,  who  Is 
the  mother  of  said  Jennie  L.  Graves,  claimed  said  sum  as  the  assignee 
of  the  latter's  interest  in  said  contract,  and  had  brought  an  action 
against  the  plaintiff  to  recover  the  same.  The  defendant,  George  £. 
Goodrich,  as  administrator,  also  claimed  said  sum  on  the  ground  that 
he  had  an  attorney's  lien  thereon,  and  had  forbidden  the  plaintiff  from 
paying  said  money  to  Mrs.  McDonald,  or  to  any  one  except  himself. 
Plaintiff  was  ready  to  pay  the  money  into  court  to  abide  the  event  of 
any  action  between  the  defendants,  and  was  willing  to  pay  it  to  either 
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upon  being  indemnifiod,  and  bad  so  notified  them,  but  both  had  re- 
fused to  indemnify  him.  He  waB  not  in  collusion  with  either  defend- 
ant. Before  the  present  action  was  commenced,  he  paid  the  amount 
involved  into  court,  pursuant  to  an  order  made  at  special  term,  to 
abide  its  decision  as  to  whom  was  entitled  thereto.  From  this  order 
t!ie  defendant  McDonald  appealed  to  the  general  term,  and  then  to  the 
court  of  appeals. 

Mrs.  Graves,  as  the  owner  of  the  contract  in  question,  and  of  the 
money  that  was  invested  therein,  was  the  common  source  of  title  to 
both  defendants.  The  title  of  Mrs.  McDonald  was  by  assignment  of 
the  legal  title  from  Mrs.  Graves,  while  the  claim  of  Mr.  Goodrich  was 
by  an  equitable  assignment  from  the  same  person.  Each  defendant, 
acknowledging  the  original  title  of  Mrs.  Graves,  claimed  the  same  debt 
under  her,  and  the  title  of  each  was  therefore  derivative,  as  that  word 
is  used  in  reference  to  this  subject.  And  although  the  lien  of  Mr. 
Goodrich  by  attachment  was  held  invalid  after  the  rendition  of  the 
Judgment  of  interpleader,  it  was  operative  at  the  commencement  of 
the  action,  and  sufficient  to  support  the  action  of  interpleader. 

A  stake-holder  has  always  a  right,  where  there  are  conflicting  claims 
to  money  or  property  in  his  hands,  to  go  into  court,  and  ask  to  deposit 
the  money  or  property  in  court  and  leave  the  litigation  of  the  questions 
to  be  carried  on  between  the  conflicting  claimants.  Nassau  Bank  v. 
Tandes,  44  Hun,  65.  It  was  formerly  held  that  all  that  was  necessary 
for  him  to  establish  was  that  suits  had  been  brought,  or  threatened, 
by  divers  claimants  to  the  same  fund.  In  order  to  entitle  him  to  the 
protection  of  the  court,  and  that  the  stake-holder  was  entitled  to  be 
removed  beyond  the  shadow  of  risk  in  paying  over  the  money,  where 
antagonistic  rights  were  asserted.  Id.  This  view  is  sustained  by  the 
case  of  Atkinson  v.  Manks,  ante,  where  the  court,  in  substance,  said 
that,  where  a  party  had  forbidden  a  stake-holder  to  pay  over  money  to 
another  and  threatened  him  with  a  suit,  the  latter  was  not  bound  to 
exercise  any  judgment  upon  the  subject.  This  does  not  seem  to  be  the 
prevailing  rule  now  in  reference  to  this  matter.  The  courts  have  re- 
ceded from  the  doctrine  that  all  that  it  is  necessary  to  establish  is  that 
some  claim  has  been  presented,  and  have  held  that  it  is  necessary,  in 
addition,  to  prove  that  such  claim  has  some  reasonable  foundation,  and 
that  there  is  some  reasonable  doubt  as  to  whether  the  stake-holder 
will  be  reasonably  safe  in  the  payment  over  of  the  money.     Id. 

It  has  been  held  by  the  courts  of  this  state  that  a  verbal  assignment 
of  a  balance  of  account  in  bank  was  valid  and  the  bank  was  liable  to  a 
suit  to  recover  such  balance  by  the  assignee,  and  that  the  bank  was 
required  to  take  the  risk  of  the  existence  of  facts,  the  evidence  of  which 
rested  exclusively,  perhaps,  with  the  assignee  and  claimant.  Bisley  o. 
The  Phcenlx  Bank,  83  N.  Y.  318.    The  bank,  in  paying  out  the  money 
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of  its  depositors  upon  their  cheeks,  takes  a  risk  of  the  forgery  of  the 
<;heGk  either  in  the  maker's  signature  or  in  the  filling  in  or  the  amount ; 
in  its  transactions  with  its  customers,  it  runs  a  risk  that  the  indorse- 
ments of  commercial  paper  may  also  be  forged,  and  it  gets  no  title ; 
and,  therefore,  the  courts  seem  to  have  inclined  to  the  rule  that  a  mere 
pretext  of  a  conflicting  claim  is  not  enough  to  show  that  the  bank  is  in 
any  danger  of  loss  from  inability  to  determine  to  whom  a  debt  should 
be  paid.     Nassau  Bank  v.  Yandes,  ante. 

In  the  case  of  The  B.  &.  O.  Ky.  C5o.,  v.  Arthur,  90  N*.  Y.  234,  it  was 
held  that  the  plaintiff,  in  an  action  of  interpleader,  must  show  that 
there  is  some  question,  as  between  the  claimants,  to  be  tried,  and  that 
he  will  incur  hazard  in  paying  to  either  party. 

In  the  case  of  Dorn  r.  Fox,  ante,  the  following  rule  was  laid  down  by 
the  court :  "  The  rule  requiring  that,  in  actions  of  interpleader,  the 
plaintiff  should  be  in  doubt  as  to  which  of  the  claimants  is  in  the  right, 
must  be  construed  in  a  reasonable  manner.  It,  of  course,  excludes  all 
eases  where  the  rights  of  parties  are  clearly  settled.  On  the  other  hand, 
eo  long  as  a  principle  is  still  under  discussion,  it  would  seem  fair  to 
hold  that  there  was  sufficient  doubt  and  hazard  to  justify  the  protec- 
tion which  is  afforded  by  the  beneficent  action  of  interpleader." 

The  rule  now  is  that  a  reasonable  doubt  must  exist  in  order  to  justi- 
fy the  bringing  of  an  action  of  interpleader,  and  that  any  doubt  is  not 
«nfficient  as  was  held  in  the  case  of  Atkinson  v.  Manks,  anJte, 

It  has  been  uniformly  held  that  the  provision  of  §  820  of  the  Ck>de 
for  interpleader  by  order  is  a  substitute  for  the  old  action  of  inter- 
pleader, and  is  governed  by  the  same  principles.  Pustet  v,  Flannelly, 
60  How.  67.  It  appeals,  as  the  closing  paragraph  of  the  section  indi- 
cates, to  the  equitable  discretion  of  the  court.  According  to  all  the 
<iases  reported,  such  an  application  ought  not  to  be  granted,  where  it 
clearly  appears  on  the  face  of  the  papers  that  the  claim  of  the  third 
party  is  frivolous  and  without  validity.  Id. ;  Trigg  v.  Hitts,  17  Abb. 
436 ;  Johnston  c.  Lewis,  4  Abb.  N.  S.  150 ;  M.  &  H.  R.  R.  Co.  c.  Clute, 
4  Paige,  384;  Shawv.  Coster,  8  Id.  347;  Wilson  tj.  Duncan,  8  Abb.  354; 
Doran  tJ.  Fox,  ante. 

Where  the  defendant  cannot  determine  without  hazard  to  itself  to 
which  of  the  parties  claimant  the  subject-matter  of  the  litigation  be- 
longs, he  is  entitled,  under  §  820  of  the  Code,  to  be  relieved  from  the 
litigation  by  depositing  the  money  in  court,  so  that  the  two  hostile 
claimants  may  be  allowed  to  litigate  their  respective  claims,  Norton 
u.  Union  Trust  Co.,  27  W.  Dig.  22. 

In  this  case  a  deposit  was  made  with  defendant  by  a  trustee.  After 
his  death,  actions  to  recover  the  fund  were  brought  by  his  executrix 
and  by  one  claiming  to  be  beneficially  entitled  to  the  fund.  And  it  was 
held  that  an  interpleader  was  proper. 
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In  Koenig  v.  N.  Y.  L.  Ins.  Co.,  47  Hun,  634,  the  insurance  moneys 
in  the  hands  of  the  defendant  were  conceded  to  be  due  to  the  childrea 
of  Thercse  Sand.  The  plaintiffs  claim  to  be  her  only  lawful  children. 
Bertha  Koehler  was  substituted  as  defendant  by  the  order  from  which 
the  appeal  herein  is  taken  and  claims  that  she,  also,  is  a  lawful  child 
of  Therese  Sand,  and  demands  that  she  be  allowed  to  share  in  the  dis- 
tribution of  the  insurance  moneys.  The  plaintiffs  deny  her  legitimacy 
and  contend  that,  inasmuch  as  she  was  not  born  in  wedlock,  there  is 
no  reasonable  doubt  that  they,  and  they  alone,  are  entitled  to  the  pro- 
ceeds of  the  insurance  policy.  There  was  a  substantial  controversy 
upon  the  question  of  legitimacy,  and  enough  appears  to  indicate  that 
the  claim  of  Beilha  Koehler  could  not  safely  be  disregarded  by  the- 
insurance  company.  The  company  was  not  acting  in  collusion  with 
the  claimant. 

And  it  was  held  on  a  motion  to  interplead  the  claimants  that  the- 
question  of  illegitimacy  could  not  properly  be  determined  on  thi& 
motion ;  and  that,  as  to  the  identity  of  the  debt  alleged  to  be  in  dis- 
pute, it  is  sufficient  if  the  claimants'  demand  is  one  which  must  be 
Batisflod  out  of  the  fund,  even  though  he  does  not  claim  the  whole. 
Id. ;  Barnes  r.  Mayor,  27  Hun,  236;  Suart  v.  Welch,  4  Mylne  &  Craig» 
31G. 

Where  the  substituted  defendant  appears  in  no  event  to  be  entitled 
to  more  than  a  part  of  the  amount  in  controversy,  the  plaintiff,  upon 
making  a  proper  application  to  the  court,  should  be  allowed  to  receive 
the  remainder  without  awaiting  the  termination  of  the  suit. 

In  Smith  v.  Emigrant  Ind.  Savings  Bank,  N.  T.  City  Court,  1888,  an 
action  at  law  was  brought  to  recover  money  deposited  by  plaintiff  with 
the  defendant.  A  stranger  to  the  defendant  claims,  by  a  notice  served 
to  be  entitled  to  said  money,  and  has  forbidden  any  payment  thereof 
by  said  bank  to  the  plaintiff.  The  bank  asked  for  an  order  of  inter- 
pleader under  §  820  of  the  Code.  And  it  was  held  that  this  was  a  pi*o- 
per  case  for  a  motion  to  interplead  under  said  section.  See  Norton  v. 
Union  Trust  Co.,  ante;  Brugemann  ©.  Metropolis  Bank,  1  City  Courts 
86 ;  Wehle  «.  Bowery  Savings  Bank,  8  J.  AS.  98 ;  Barnes  «.  Mayor» 
ante.  The  bank  is  put  upon  inquiry  by  such  notice,  and  the  fund  in 
question  may  be  impressed  with  a  trust  of  latent  ownership,  which  the 
defendant  cannot  disregard  after  notice  received.  Smith  v.  Emigrant 
Ind.  Sav.  Bank,  ante;  Baker  o.  N.  Y.  Nat.  Ex.  Bank,  100  N.  Y.  34.  In 
the  latter  case,  it  was  held  that  a  bank  having  notice  cannot  appro- 
priate the  money  to  its  depositor,  even  on  his  consent,  to  the  preju- 
dice of  the  actual  oestiii  que  trust. 

By  §  820  of  the  Code,  it  is  provided  that  a  defendant,  against  whom 
an  action  to  recover  a  chattel  is  pending  at  any  time  before  answer, 
upon  proof  by  affidavit  that  a  person  not  a  party  to  the  action  makefr 
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a  demand  against  him  for  the  same  property,  without  ooUdsion  with 
him,  may  apply  to  the  courts,  upon  notice  to  that  person  and  the 
adverse  party,  for  an  order  to  substitute  that  person  in  his  place  and 
to  discharge  himself  from  liability  to  either  party  by  delivering  pos- 
session of  the  property  or  its  value  to  such  person  as  the  court  directs. 
Dreyfus  «.  Casey,  62  Hun,  95.  And  the  section  further  provides  that 
the  court  may,  in  its  discretion,  make  such  an  order.  This  section 
was  considered  and  interpreted  in  Bowery  Nat.  Bank  «.  The  Mayor» 
42  Hun,  659 ;  and  it  was  there  declared  that  the  right  of  the  defendant 
to  succeed  in  an  application  made  under  its  provisions  was  not  re- 
stricted to  demands  which  might  probably  be  made  successfully 
against  the  subject  of  the  controversy.  It  is  only  necessary  for  the 
defendant  to  show,  in  order  to  avail  himself  of  its  provisions  that  a 
person  not  a  party  to  an  action,  makes  a  demand  for  the  same  debt  or 
property,  without  collusion  with  him.  The  section  applies  only  to 
proceedings  by  motion  and  by  the  defendant.  Id. ;  B.  &  O.  B.  B.  Co.  v. 
Arthur,  ante. 

The  effect  of  the  section  is  to  create  a  distinction  between  a  pro- 
ceeding, under  its  provisions,  and  an  action  in  the  nature  of  an  inter- 
pleader, for  the  reason  that  in  the  latter  it  is  necessary  to  show  that 
the  claim  interposed  is  substantial  and  will  probably  be  successful,  in 
order  to  entitle  the  plaintiff  to  maintain  his  action.  Dreyfus  v.  Casey, 
52  Hun,  95 ;  Nassau  Bank  v.  Yandes,  anJte.  The  decision  in  Yosburg  v. 
Huntington,  15  Abb.  254,  is  not  in  conflict  with  this  view ;  but  if,  by 
any  interpretation,  it  may  be  regarded  as  in  conflict,  it  is  overruled  by 
the  case  of  the  Bowery  Sav.  Bank  x.  The  Mayor,  avte,  and  it  does  not 
consider  the  precise  question  here  discussed  as  paramount  in  im- 
portance. 

An  order  entered  upon  the  application,  which  does  not  state  what 
shall  be  done  with  the  property  during  the  pendency  of  the  action,  is 
deflcient,  but  this  omission  may  be  supplied  on  a  motion  to  amend, 
and  does  not  affect  the  propriety  of  the  order  allowing  the  substitution. 
Dreyfus  u.  Casey,  aiUe. 

By  §  820  of  the  Code,  the  right  of  the  defendant  to  succeed  in  au 

application  for  an  order  of  interpleader  has  not  been  restricted  to< 

demands  which  may  probably  be  made  successfully  against  the  subject 

of  the  controversy;  but  what  the  legislature  has  required  is,  that 

where  a  person  not  a  party  to  the  action  makes  a  demand  for  the  same 

debt,  without  collusion  with  the  defendant,  the  latter  may  apply  to 

the  court  upon  notice  to  the  claimant  and  the  adverse  party,  for  an 

order  to  substitute  the  claimant  in  his  or  its  place,  and  to  discharge 

the  defendant  from  liability  on  paying  into  court  the  amount  of  the 

debt,  or  delivering  the  possession  of  the  property  or  its  value,  to  such 

person  as  the  court  directs.    Bowery  Nat.  Bank  «.  The  Mayor,  aiUe^ 
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This  is  all  which  the  law  has  required  to  be  proven  to  authorize  the 
making  of  the  order.     Id. 

In  this  case,  an  action  was  brought  by  the  plaintiff,  as  assignee  of 
the  late  sheriff  of  the  county  of  New  York,  to  recover  the  sum  of 
$5,485.75,  for  services  rendered  by  the  sheriff  for  which  he  was  entitled 
to  payment  from  the  city  of  New  York.  The  city  did  not  deny  its 
liability  to  pay  this  sum  of  money  upon  the  account  and  for  the  ser- 
vices rendered  by  the  sheriff.-  But  other  parties  claimed  the  money ; 
and  a  motion  was  made  to  permit  the  city  to  pay  the  money  into  court 
and  for  an  order  bringing  in  the  other  parties  as  defendants  to  contest 
and  determine  their  conflicting  claims  to  the  fund  in  controversy. 

It  was  made  to  appear  that  there  was  no  collusion  between  the 
claimants  and  the  city.  And  it  was  held  that,  under  the  language  of 
§  820  of  the  Code,  as  well  as  the  construction  given  to  it  in  Barnes  v. 
The  Mayor,  anUe^  the  city  was  entitled  to  the  order ;  and  that  the  right 
to  the  order  was  not  excluded  by  the  fact  that  the  apparent  right  to 
the  money  may  have  been  transferred  to  the  plaintiff,  for  the  adverse 
claimants  wore  entitled  to  contest  the  legality  of  the  transfer  upon  a 
trial,  before  it  could  be  determined  that  they  should  receive  no  part  of 
this  fund.  It  does  not  follow  that,  because  the  plaintiff  has  received 
a  former  agreement  entitling  it  to  this  fund  prior  to  the  rendition  of 
the  services,  or  a  copy  of  the  sheriff's  account  after  such  account  has 
been  rendered,  it  will  be  able  to  succeed  in  maintaining  its  rights 
against  the  adverse  claims.  But  this  is  a  matter  which  can  only  be 
ascertained  after  a  trial  shall  have  taken  place.  And  as  the  defendant 
has  no  Interest  in  that  trial  and  claims  no  part  of  the  fund  itself,  it 
should  not  be  required  to  contest  with  each  of  the  claimants  the  prior- 
ity or  rights  to  this  sum  of  money.  The  case  of  the  Baltimore,  etc., 
R.  R.  Co.  V.  Arthur,  aniey  does  not  refer.  In  Its  decision,  to  the  points 
now  in  controversy.  The  interpleader  was  there  denied  by  reason  of 
the  fact  that  there  was  a  contest  as  to  the  legality  of  the  debt,  for  a 
part  of  the  demand  In  suit. 

The  authorities  distinguish  between  a  strict  bill  of  interpleader  and 
a  bill  in  the  nature  of  an  Interpleader.     Dom  v.  Fox,  ante. 

These  are  governed  by  rules  differing  to  some  extent.  In  the  former 
the  following  ingredients  are  necessary:  (1.)  Two  or  more  persons 
must  have  preferred  a  claim  against  the  pluiutllT.  (2.)  They  must 
claim  the  same  thing,  whether  it  is  a  debt  or  duty.  (3.)  The  plaintiff 
must  have  no  beneficial  Interest  In  the  thing  claimed.  (4.)  It  must 
appear  that  he  cannot  determine,  without  hazard  to  himself,  to  which 
of  the  defendants  the  thing,  or  right,  belongs.  (5.)  There  must  also 
be  an  offer  to  bring  the  money  or  thing  In  dispute  Into  court. 

In  the  bill,  in  the  nature  of  an  Interpleader,  the  same  strictness  is 
not  required.    Other  elements  of  an  equitable  nature  may  enter  into 
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the  case,  and  the  jurisdiction  of  the  court  may  be  derived  from  them. 

The  distinction  is  well  pointed  out  in  M.  &  H.  B.  B.  v.  Glute,  4  Paige, 
385.     Id. 

Where  an  action  is  brought  upon  the  theory  of  a  strict  bill  of  inter- 
pleader, ignorance  of  the  respective  rights  of  the  claimants  must  be 
shown,  or,  at  least,  it  must  appear  that  there  is  some  doubt  to  which 
of  such  claimants  the  debt  or  duty  belongs,  so  that  he  cannot  safely 
pay  or  render  it  to  one  without  some  risk  of  subsequently  being  made 
liable  for  the  same  debt  to  the  other  claimant.  M.  &  H.  B.  B.  v.  Glute, 
4jmte  ;  Dom  v.  Fox,  ante. 

In  the  latter  case,  an  unoccupied  farm,  situate  partly  in  each  of  two 
adjoining  towns,  and  was  assessed  and  taxed  in  both  towns,  and  war- 
rants for  the  collection  of  the  taxes  were  placed  in  the  hands  of  the 
respective  town  collectors.  And  it  was  held  that  an  action  in  the 
nature  of  a  bill  of  interpleader  may  be  maintained  by  the  owner  and 
occupant  against  the  two  collectors  for  the  purpose  of  determining  in 
which  town  his  farm  was  properly  taxable.  The  owner  could  not  have 
safely  rendered  the  tax  to  one,  without  some  risk  of  subsequently 
being  made  liable  to  pay  the  tax  to  the  other,  collector.  Though  the 
amount  of  the  tax  is  not  the  same  in  the  two  towns,  the  duty  is,  how- 
ever, the  same,  as  it  grows  out  of  the  statutory  power  of  assessors  to 
levy  taxes.  The  owner  must  in  such  case  pay  into  court  the  largest 
sum  assessed  upon  him,  so  as  not  to  violate  the  settled  rule  in  this 
class  of  cases,  that  he  cannot  litigate  any  part  of  the  claim  of  either 
defendant.  Dom  v.  Fox,  ante.  This  action  was  brought  in  1870,  and 
at  that  time  there  was  a  sufficient  doubt  upon  the  question  as  to 
the  effect  of  a  decision  of  assessors  that  facts  exist  giving  them  juris- 
diction, to  authorize  the  maintenance  of  an  action  as  one  of  strict 
Interpleader. 

In  such  a  case  the  plaintiff  may  show  that,  by  reason  of  conflicting 
claims,  his  property  is  in  danger  of  being  sacrificed.  He  may  insist 
that  he  has  an  equitable  right  to  have  relief  from  the  effects,  on  his 
property,  of  an  Illegal  assessment.  If  the  statute  makes  the  tax  a  lien 
upon  his  land,  he  may  urge  that  it  is  a  cloud  on  his  title.  If  it  is  per- 
sonal property,  he  may  assert  that  it  is  in  danger  from  the  rival  claims 
of  the  collectors.  Though  the  plaintiff  may  sue  the  assessor  for  his 
wrongful  act,  the  law  does  not  confine  him  to  so  uncertain  a  remedy. 
Oomplete  justice  may  be  done  by  bringing  both  claimants  before  the 
court,  ordering  the  amount  of  the  lawful  tax  to  be  paid  over  to  the 
collector  who  turns  out  to  be  in  the  right,  restraining  the  rival  col- 
lector from  further  proceedings,  and  declaring  the  unauthorized  tax, 
as  well  as  the  warrant  for  its  collection,  illegal  and  void. 

The  case  of  Bedfleld  v.  The  Supervisors,  1  Clarke,  42 ;  affirmed  by 
the  chancellor  In  3  Ch.  Deo.  92,  clearly  support  these  propositions. 
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In  this  case,  a  person  who  was  taxed  in  two  different  places  for  what 
was  claimed  to  be  the  same  property,  filed  a  bill  of  interpleader  to 
compel  a  settlement  of  the  right  of  taxation  as  between  the  parties  as- 
suming it.  It  was  filed  against  the  supervisors  of  the  two  counties^ 
before  they  had  issued  their  warrants  for  its  collection.  In  this  re- 
spect, the  case  differed  from  the  case  of  M.  k  H.  R.  B.  Co.  v.  Clute, 
OTite,  and  Thomson  v.  Ebbetts,  1  Hopk.  272,  since,  in  these  cases,  the 
bill  was  filed  against  the  collectors  after  the  assessment  rolls  had  been 
placed  in  their  hands.  But  the  court  held  that  this  difference  had  no- 
effect  on  the  principle. 

In  M.  &  H.  B.  B.  Co.  v.  Clute,  anJie^  an  action  of  interpleader  was 
brought  by  a  party  taxed  in  two  different  towns  for  the  same  property, 
which  was  liable  to  be  taxed  only  once.  The  court  held  that  the  only 
ground  on  which  it  assumes  jurisdiction  in  a  strict  bill  of  interpleader 
is  the  danger  of  injury  to  the  plaintiff  from  the  doubtful  rights  and 
conflicting  claims  of  the  several  defendants  between  themselves.  The 
plaintiff  must  accordingly  state  his  own  situation  in  reference  to  the 
fund  In  question,  or  as  to  the  duty  to  be  performed,  and  the  nature  of 
the  claim  of  the  defendants ;  and  if,  on  this  showing,  there  can  be  no 
doubt,  the  party  who  Is  entitled  to  the  debt  is  not  to  be  subjected  to 
the  delay  and  expense  of  a  chancery  suit.  On  the  other  hand,  where 
there  are  other  grounds  of  equitable  relief,  he  may  file  a  bill  in  the 
nature  of  an  interpleader  against  both  of  the  claimants.  So  it  waa 
also  held  In  Thomson  v.  Ebbetts,  ante,  where  an  action  was  brought 
by  a  tax-payer  to  compel  the  collectors  of  different  towns,  in  which  the 
plaintiff  was  taxed  for  the  same  property,  to  interplead. 

In  Mathot  r.  North  Blver  Bank,  16  N.  Y.  C.  P.  3"14,  it  was  held  that 
a  bank  sued  upon  a  check,  and  an  assignment  of  the  drawer's  account 
to  that  extent,  will  not  be  permitted  to  substitute  in  its  place  as  de- 
fendant an  attaching  creditor  who  served  notice  of  his  attachment 
upon  the  same  day  that  the  deposit  to  the  drawer's  account  was  made, 
upon  the  claim  of  such  defendant  that  it  does  not  know  which  occurred 
first,  the  making  of  the  deposit,  or  the  levy  of  the  attachment. 

In  Yonkers  Gaslight  Co.  t>.  Taylor,  25  W.  Dig.  220,  the  plaintiff' 
entered  Into  a  contract  with  defendant  Young  to  lay  gas  pipe  through 
a  street  in  Yonkers.  Young  thereafter  borrowed  some  money  from 
Taylor  to  pay  for  labor  under  said  contract,  and  at  the  same  time  gave 
Taylor  an  order  on  plaintiff,  assigning  to  him  an  amount  equal  to  the 
borrowed  money  then  due  or  to  grow  due  on  said  contract.  This  order 
was  accepted  by  plaintiff.  After  the  money  became  due  on  the  con- 
tract, Taylor  demanded  payment  on  the  order,  which  was  refused. 
Young  afterward  served  a  notice  on  plaintiff  countermanding  the  order. 
Plaintiff  thereupon  brought  this  action  of  interpleader  against  Young^ 
and  Taylor.    Taylor  answered  setting  up  the  above  facts,  and  that  at 
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the  time  of  his  demand,  Toung  bad  not  countermanded  the  order,  and 
«8ked  judgment  for  the  amount  of  the  order.  Plaintiff  demurred  to 
the  claim.  And  it  was  held  that  the  answer  set  up  a  good  defense  to 
the  complaint.  The  drawing  and  acceptance  of  the  order  constituted 
an  assignment  of  the  sum  expressed  therein,  and,  when  the  plaintiff 
4iccepted  said  order  and  promised  to  pay  the  amount,  it  became  liable. 
The  court  held  that  the  facts  stated  and  admitted  by  the  demurrer 
were  sufficient  to  entitle  the  defendant  to  judgment,  and  that  an  action 
of  interpleader  woutd  not  lie. 

In  American  Telegraph,  etc.,  Co.  v.  Bay,  52  Super.  128,  it  was  held 
that,  where  a  corporation  accepts  a  surrender  of  certain  certificates  of 
its  stock,  and  issued  new  ones,  under  an  alleged  forged  power  of  at- 
torney from  the  owner,  and  such  owner  brings  an  action  against  the 
company  to  compel  it  to  deliver  the  surrendered  certificates  to  him,  to 
pay  the  dividends  to  him,  and  to  recognize  him  as  the  owner,  the  com" 
pany  cannot  maintain  an  action  of  interpleader,  or  of  that  nature' 
against  such  owner,  and  the  persons  who  procured,  and  who  hold  the 
new  certificates,  to  compel  the  owner  of  the  surrendered  certificates  to 
litigate  his  claim  with  the  other  defendants.  The  company's  duty  not 
to  issue  new  certificates  without  authority  of  the  owner  of  the  old  cer. 
tificates  was  absolute,  and  the  alleged  perplexity  as  to  the  ownership 
has,  therefore,  not  arisen  without  its  fault,  but  from  an  act  done 
voluntarily  and  advisedly  by  itself. 

Multiplicity  of  actions  will  not,  of  Itself,  constitute  an  equity  on 
which  to  base  an  equitable  action  in  the  nature  of  a  bill  of  peace  or 
Interpleader.  It  is  necessary  that  the  anticipated  issues  between  the 
plaintiff  in  the  equity  action  and  the  various  defendants  should  be  ad 
idem.     Id. 

In  Sulzbacher  v.  National  Shoe  &  Leather  Bank,  62  Super.  269,  the 
following  facts  existed :  After  the  deposit  in  bank  of  a  sum  of  money 
by  an  assignee  for  the  benefit  of  creditors,  the  assignment  was  set 
aside  as  fraudulent,  the  assignee  and  another  appointed  receivers  of 
the  property,  the  assignee  thereupon  drew  his  check  in  favor  of  the  re- 
ceivers for  the  balance  of  the  deposit,  payment  thereof  was  refused  by 
the  bank,  and  an  action  brought  against  it  by  the  receivers.  An  action 
was  also  pending  against  the  bank  for  the  deposit  by  other  creditors, 
who  claimed  the  fund  under  an  attachment.  And  it  was  held  that  the 
bank  was  not  in  danger  of  being  compelled  to  pay  twice,  which  is  the 
equitable  foundation  of  a  right  to  have  rival  claimants  intervene,  but 
that  the  nature  of  the  controversy  was  such  that  the  use  of  ordinary 
diligence  would  enable  the  bank  to  learn  of  facts  which  would  make  it 
clear  to  whom  payment  should  be  made ;  and  that  a  motion  to  require 
the  claimants  to  interplead  should,  for  this  reason,  be  denied. 

In  Price  9.  Holman,  22  W.  Dig.  475,  a  trust  had  been  declared  In 
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favor  of  plalntifT  In  a  bond  and  mortgage  held  by  executors,  who  were 
ready  to  pay  the  amount,  when  several  attorneys  gave  them  notice  that 
they  claimed  a  lien  on  this  fund  for  services.  The  executors  thereupon 
made  a  motion  to  be  allowed  to  pay  the  money  into  court  for  the  benefit 
of  plaintiff  and  the  attorneys.  And  it  was  held  that  an  order  of  inter- 
pleader should  be  entered,  and  that,  upon  paying  the  fund  into  court, 
the  executors  were  entitled  to  be  discharged.  An  appeal  from  this 
decision  was  dismissed  without  opinion,  and  reported  in  101  N.  Y.  683. 

In  Snyder  v.  Bliss,  19  W.  Big.  304,  it  was  held  that  a  sheriff  holding 
attachments  against  property  involved  in  an  action  of  interpleader,  has 
no  interest  in  the  subject-matter  of,  and  is  not  a  necessary  party  to, 
such  action. 

An  attachment  creditor,  as  he  is  not  in  a  position  to  assail  the  title 
of  an  assignee  of  his  debtor  to  chose  in  action  assigned  prior  to  the 
attachment,  cannot  be  substituted  as  defendant  on  motion  in  an  action 
to  enforce  such  claim.  Yenable  v,  N.  T.  Bowery  Fire  Ins.  Ck).  49  Super. 
481. 

Purl  of  claim. — ^In  Progressive  Handlanger  Union  «.  The  German  Sav. 
Bank,  23  Abb.  N.  G.  42,  it  was  held  that  an  application  by  a  savings 
bank  to  compel  an  adverse  claimant  of  a  deposit  to  interplead  with  the 
depositor,  under  §  259,  Chap.  439,  Laws  of  1882,  may  be  granted,  though 
he  does  not  claim  the  whole  of  the  deposit.  This  section  contemplated 
that  an  action  at  law  may  be  brought  by  a  person  in  whose  name  the 
account  with  the  bank  stands,  and  then  that  a  third  person  may  claim 
the  deposit  as  a  fund  equitably  belonging  to  himself,  and  that  In  such 
case,  the  section  should  be  applicable. 

The  rule  is  that  an  action  for  interpleader  will  not  lie  where  there 
is  a  dispute  as  to  the  amount  due  from  the  plaintiff.  YanZandt  v.  Van- 
Zandt,  17  N.  Y.  G.  P.  448.  This  rule  cannot  be  invoked,  where  the 
plaintiff  admits  that  the  whole  amount  of  the  claimant*s  share  of  the 
rents  and  profits  is  due  from  him,  but  avers  that  he  cannot  safely  pay 
the  whole  of  such  rents  and  profits  to  either  of  the  claimants.  '  Id. 

Where  there  are  several  claimants  to  parts  of  the  fund,  a  bill  of 
interpleader  will  lie  to  compel  the  parties  to  ascertain  their  shares  and 
settle  their  priorities.  Id.  The  case  of  Railroad  Gompany  v.  Arthur, 
ante,  is  not  opposed  to  this  view.  In  that  case  it  was  held,  that  the 
amount  due  from  a  plaintiff  cannot  be  the  subject  of  controversy  in  an 
action  of  interpleader,  and  that  the  action  can  only  be  maintained, 
where  the  plaintiff  admits  liabilities  for  the  full  amounts  claimed  to  one 
or  other  of  the  claimants.  The  plaintiff  in  this  case  had  purchased 
goods  of  one  of  the  defendants  at  an  agreed  price,  but  claimed  to  be 
entitled  to  deduct  from  that  price  a  certain  sum  for  transportation. 
This  claim  the  vendee  disputed,  and  the  court  held  that  the  action 
oould  not  be  maintained.    But  this  case  Is  not  in  point,  where  the 
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plaintiff  does  not  dispute  the  amount  due,  but  admits  that  he  owes  it 
to  one  or  the  other  of  the  defendants,  and  is  unable  to  determine  which. 
In  such  case  it  would  be  unjust  to  compel  the  plaintiff  to  determine 
between  the  rival  claimants. 

But  the  plaintiff  must  offer  to  bring  the  amount  of  the  rents  and 
profits  into  court.  VanZandt  0.  VanZandt,  ante;  Atkinson  v.  Manks,  1 
Cow.  704;  Yosburgh  v.  Huntington,  15  Abb.  254. 

The  fact  that  the  sum  which  the  plaintiff  is  willing  to  pay  Is  not  the 
sum  which  the  defendant  claims,  is  fatal  to  the  maintenance  of  an 
action  of  interpleader.  N.  E.  Mut.  L.  Ins.  C!o.  v.  Odell,  50  Hun,  279 ;  B« 
&  O.  B.  B.  Co.  V.  Arthur,  atUe.  In  the  latter  case,  the  principle  is 
distinctly  enunciated  that,  in  an  action  of  interpleader,  the  amount 
due  from  a  plaintiff  cannot  be  4ihe  subject  of  controversy ;  and  this 
seems  to  be  simply  restating  a  rule  which  appears  always  to  have 
prevailed. 

Nor  is  the  case,  because  the  defendant  claims  more  than  the  plaintiff 
admits  to  be  due,  thereby  turned  into  an  action  in  the  nature  of  an 
interpleader.  N.  £.  Mut.  L.  Ins.  Oo,  0.  Odell,  ante.  The  distinction 
between  strict  actions  of  interpleader  and  actions  in  the  nature  of 
interpleader  is  simply  this:  In  strict  actions  of  interpleader,  legal 
rights  only  are  enforced ;  but  in  actions  in  the  nature  of  interpleader, 
equitable  relief  in  addition  is  sometimes  given.    Id. 

Acording  to  the  settled  doctrine  of  equity,  a  party  acknowledging 
himself  a  debtor,  may,  when  subjected  to  a  double  demand  for  pay* 
ment,  have  relief  on  showing  that  there  is  a  question  to  be  tried  and 
that  he  is  ignorant  which  claimant  has  the  better  right.  B.  &  0.  B. 
B.  Ck>.  9.  Arthur,  ante.  But  where  the  sum  admitted  to  be  due  is  not 
the  sum  for  which  the  action  is  brought,  the  amount  due  cannot  be  the 
subject  of  controversy  in  an  interpleader  suit;  and  this  difference 
between  the  deb|  claim  and  the  sum  which  the  party  is  willing  to  pay, 
presents  an  insuperable  objection  to  its  prosecution ;  for  as  to  so  much, 
the  title  .or  right  of  payment  is  not  admitted  to  be  in  either  claimant. 
The  action  can  only  be  maintained  when  the  plaintiff  admits  liability 
for  the  full  amount  claimed,  to  one  or  the  other  of  the  claimants.     Id. 

The  plaintiff  in  such  an  action  must  also  show  that  there  is  a  ques- 
tion as  between  the  claimants,  and  that  he  will  incur  hazard  in  paying 
to  either  party.    Id. 

The  mere  pretext  of  a  conflicting  claim  is  not  enough  to  show  that 
the  plaintiff  is  in  any  danger  of  loss  from  an  inability  to  determine  to 
whom  the  debt  should  be  paid.  Where  the  relation  between  the  plaint- 
iff and  one  of  the  defendants  is  the  ordinary  one  of  vendor  and  vendee, 
it  is  a  sufficient  answer  that  no  claim  of  right  in  the  co-defendant  is 
shown,  as  the  plaintiff  might  interplead  for,  and  by  its  allegations 
bring  in  question,  the  amount  due  to  either  party.    A  debtor  cannot^ 


860  CRANE  v.  McDONALD. 

Note  on  Interpleader. 

In  this  summary  way,  discharge  a  creditor  with  partial  payment  or 
prevent  him  from  enjoying  the  fruits  of  his  bargain.    Id. 

Where  a  person  commences  an  action  to  recoyer  a  sum  of  money 
claimed  to  be  due  from  the  defendant,  and  two  other  persons  also 
claim  the  same  sum  adversely  to  the  plaintiff  and  to  each  other,  and 
one  of  them  claims  only  a  portion  of  such  sum,  the  remedy  of  the 
defendant,  who  makes  no  claim  to  the  money,  is  by  an  action  in  the 
nature  of  an  interpleader,  and  not  by  a  motion  under  §  820  of  the  Code, 
to  substitute  the  two  other  claimants  as  defendants  in  the  action 
brought  against  him.  K.£.  Mut.  L.  Ins.  Go.  v.  Keller,  20  W.  Dig.  482; 
7  N.  Y.  O.P.  109. 

The  case  is  not  covered  by  the  strict  letter  of  §  820,  because  the 
assignee  of  the  deceased  policy  holder  did  not  claim  or  assert  a  demand 
for  the  same  debt  for  which  the  action  was  brought.  Even  though 
this  section  will  bear  a  construction  that  will  admit  the  bringing  in 
of  both  these  claimants  as  defendants  in  that  action,  nevertheless  the 
facts  in  the  case  present  a  different  contest  than  that  contemplated  by 
the  section.  Id.  There  is  not  only  a  contest  between  the  plaintiff, 
the  widow,  and  these  two  claimants,  but  one  between  the  claimants 
themselves,  which  must  also  be  litigated  before  the  rights  of  all  the 
parties  can  be  fully  determined ;  such  contest  cannot  be  carried  on 
under  §  820,  and  hence  the  rights  of  all  the  parties  as  to  the  money 
cannot,  in  a  contingency  which  may  arise,  be  disposed  of  in  the  action 
brought  by  the  defendant. 

It  is  a  general  rule  that  an  agent  cannot  defend  against  the  action 
of  his  principal  by  setting  up  the  title  of  others,  so  long  as  he  retains 
the  property.  McKay  v.  Draper,  27  N.  T.  256.  If  he  choose  to  take 
the  responsibility  of  delivering  the  property  to  a  third  person  who 
claims  it,  and  such  person  has  a  legal  right  to  the  property,  he  may  do 
so  and  show  this  in  defense.  Id.  But  in  a  proper  case,  an  action  of 
interpleader  can  be  maintained.  And  the  Code  has  provided  a  more 
simple  remedy  than  an  action  of  interpleader,  by  which  the  agent  in 
such  case,  after  the  actfon  was  commenced  and  before  answer,  could 
have  applied  to  the  court  for  an  order  to  substitute  the  claimant  in 
his  place,  and  discharge  him  from  liability  on  depositing  the  money  in 
court.  Upon  such  application,  the  court,  in  its  discretion,  can  make 
such  order. 

Distinct  claima. — In  Bassett  v.  Leslie,  Supm.  Gt.  June  6,  1890,  it  was 
held  that  the  theory  upon  which  bills  of  interpleader  can  be  maintained, 
is  that  the  plaintiff  owes  a  debt  of  a  conceded  sum  to  one  of  two  or 
more  clafmants,  but  to  which  he  cannot  tell,  and  if  he  owes  this  sum 
to  one  claimant,  the  others  have  of  necessity  no  claim  upon  him. 
Such  action  will  not  lie  where  the  defendants  present  entirely  distinct 
claims  arising  upon  different  instruments,  and  it  does  not  necessarily 
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appear  that,  if  plaintiff  is  liable  to  one,  he  is  not  liable  to  the  other 
defendant.    This  case  went  up  on  appeal  to  the  court  of  appeals. 

To  entitle  the  plaintiff  to  file  a  bill  of  interpleader,  it  must  appear 
that  two  or  more  persons  severally  claim  the  same  thing  under  dif- 
ferent titles  or  separate  interests  from  aaother  person,  and  that  the 
plaintiff,  not  claiming  any  title  or  interest  therein  himself,  and  not 
knowing  to  which  of  the  claimants  he  ought  of  right  to  render  the  debt 
due  or  the  duty  claimed,  or  to  deliver  the  property  in  his  custody,  is 
either  molested  by  action  or  actions  brought  against  him,  or  fears  that 
he  may  suffer  injuries  from  the  conflicting  claims  of  the  parties.  D., 
L.  &  W.  B.  R.  Co.  V.  Corwith,  Supm.  Ct.  Special  Term,  May  14,  1889. 
In  this  case  the  defendant  brought  an  action  against  the  plaintiff  for 
the  conversion  of  certain  lead  for  which  there  were  other  claimants. 
The  company  thereupon  brought  this  action  to  compel  the  several 
claimants  to  interplead.  And  it  was  held  that  the  defendant,  in  an 
•action  for  the  convei-sion,  cannot  maintain  an  action  to  interplead  the 
plaintiff  with  other  claimants  of  the  property,  where  it  does  not  appear 
that  such  other  claimants  allege  that  they  are  entitled  to  a  sum  of 
money  from  the  property,  or  that  they  have  sued  for  its  conversion ; 
and  that,  before  the  plaintiff  can  be  enjoined  from  prosecuting  his 
action  for  conversion  brought  in  another  state,  defendant  must  admit 
the  indebtedness  due  and  pay  the  amount  claimed  in  that  action  into 
•court. 

In  the  case  of  Bassett  v.  Leslie,  Ct.  of  Ap.,  Oct.  1890,  the  plaintiff, 
who  had  purchased  certain  goods  of  AlcockA  Co.,  arranged  with  Ameri- 
•can  Ex.  Bank  to  give  its  acceptance  for  the  price,  and  gave  their 
•own  acceptance.  Tlie  bank  assigned  plaintiff's  acceptance  to  defend- 
4mt,  and  failed  before  it3  own  acceptance  matured.  Actions  were 
brought  by  Alcock  &  Co.  for  the  goods  sold,  and  by  defendant  upon  the 
acceptance ;  the  plaintiff  thereupon  brought  this  action  of  interpleader. 
And  it  was  held  that,  though  Alcock  &  Co.,  and  defendant  claim  the 
same  amount  of  the  plaintiff,  the  one  claims  it  for  goods  sold,  and  the 
other  upon  a  draft,  and  it  was,  therefore,  not  a  case  for  interpleader. 

If  the  two  defendants  were  both  claiming  the  money  due  upon  the 
draft,  or  both  claiming  the  money  due  for  the  price  of  the  goods,  the 
<;a8e  would  be  different.  But  in  the  present  case,  the  payment  of  the 
one  would  be  no  defense  to  an  action  for  the  other. 

In  Fulton  Bank  v.  Chase,  reported  above,  the  claims  of  the  various 
parties  against  the  plaintiff  were  separate  and  distinct,  each  depended 
on  its  own  circumstances,  and  they  had  no  inherent  connection  with 
oach  other.  The  plaintiff  sold  collaterals  placed  with  it  to  secure  a 
loan,  realizing  $3,157  more  than  was  due  on  the  loan.  Various  parties 
who  claimed  portions  of  the  collaterals  brought  their  several  actions 
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against  plaintiff  for  conversion.  Tiie  debtor's  executors  thereupoa 
notified  plaintiff  that  they  claimed  this  surplus.  And  it  was  held  that 
an  action  of  interpleader  would  not  lie. 

In  Shipman  v,  Scott,  14  Daly,  233 ;  12  N.  T.  C.  P.  109,  an  action  wa» 
brought  by  plaintiff  to  recover  a  broker's  commission  amounting  to 
$710  for  negotiating  the  sale  of  a  piece  of  real  estate  formerly  owned 
by  defendant.  The  defendant  has  not  answered,  but  in  an  affidavit  h» 
admits  his  liability  to  pay  such  amount,  averring  therein  tliat  another 
broker  claimed  such  commission  for  procuring  such  sale.  An  oitier  ot 
interpleader  was  thereupon  granted  directing  defendant  to  pay  said 
sum  into  court,  and  substituting  the  claimant  as  defendant.  From 
this  order  an  appeal  was  taken.  And  it  was  held  that,  in  case  of  a  said 
of  a  piece  of  property  in  which  each  of  two  brokers  claim  brokerage, 
to  have  negotiated  the  sale,  and  induced  the  purchaser  to  sign  a  con- 
tract, and  one  brings  an  action  to  recover  his  commission,  it  is  proper 
for  the  court  to  make  an  order  of  interpleader  substituting  the  othe^ 
broker  as  defendant. 

If  the  contracts  of  sale  claimed  by  each  to  have  been  negotiated  are 
different  agreements,  then  in  determining  which  was  the  procuring 
cause,  there  will  necessarily  have  to  be  determined  which  contract  the 
purchaser  as  a  matter  of  fact  executed.  If  they  are  essentially  dif- 
ferent and  inconsistent,  the  purchaser  cannot  have  entered  into  both, 
and,  under  the  circumstances,  the  determination  to  which  contract  he 
became  a  party  and  followed  In  making  a  purchase,  will  in  itself  deter*^ 
mine  which  broker  was  the  procuring  cause. 

In  Beer  v.  Benner,  2  N.  Y.  0.  P.  262,  an  action  was  originally  brought- 
against  one  Diehl,  for  commissions  claimed  to  be  due  plaintiff  for  hi? 
services  as  broker  In  the  sale  of  certain  real  property  situate  in  the 
city  of  New  York.  The  present  defendant  claimed  that  he,  and  not. 
the  plaintiff,  was  the  broker  who  sold  the  property ;  and  that  what- 
ever services  the  plaintiff  had  rendered  were  rendered  by  him  as  the 
defendant's  servant,  and  not  as  the  broker  of  Diebl.  It  was  held  thal^ 
this  was  a  proper  case  for  interpleading  the  defendant,  as  he  alleged 
himself  to  be  the  actual  contractor  with  the  owner  of  the  real  estate* 
The  owner  therefore  stood  as  a  mere  stake-holder  of  a  fund  which  be- 
longed to  one  of  two  claimants,  and  was  properly  relieved  of  the  suit 
on  paying  the  money  into  court  and  substituting  Benner  as  defendant. 

P.vjmenior  tender  into  court. — In  Sibley  v.  The  Equitable  L,  Ass.  Soc. 
56  Super.  274,  the  complaint  claimed  the  principal  sum  with  Interest 
thereon  from  a  certain  date  to  be  due  from  the  defendant  upon  a  con- 
tract made  by  it.  The  defendant  answered  admitting  the  sum  to  be 
due  to  some  person,  but  alleging  that  other  persons  claimed  the  sum 
to  be  payable  to  them ;  that  It  was  ignorant  of  the  rights  and  interests 
of  the  claimants  in  said  sum  and  of  their  equities  in  respect  thereto^ 
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and  had  no  means  of  ascertaining  the  same ;  that  since  the  amount 
had  become  due,  it  had  not  been  able  to  make  payments  to  any  one 
with  safety,  and  that  it  was  ready  and  willing,  and  had  ever  since  the 
amount  became  due  been  ready  and  willing,  to  pay  the  same  to  the 
persons  rightfully  entitled  to  receive  it ;  and  praying  that  it  might  be 
allowed  to  pay  the  principal  sum  into  court,  and  that  it  be  discharged 
from  all  liabilities  thereon,  and  that  the  claimants  be  restrained  from 
prosecuting  any  action  against  it,  on  the  policy  of  insurance  or  anything 
connected  therewith.  On  the  complaint,  answers  and  an  affidavit,  the 
defendant  moved  for  the  relief  asked  for  it  in  its  answer,  and  the  court 
made  an  order  to  that  eflect,  without  imposing  costs  or  requiring  the 
interest  on  the  principal  sum  to  be  brought  into  court.  And  it  was 
held  that  the  court  had  no  power  to  discharge  the  defendant  without 
payment  of  the  interest  as  well  as  principal ;  and  that,  if  it  had  an 
equitable  defense  to  the  claim  for  interest,  it  must  remain  a  party  to 
the  action  and  set  it  forth  by  answer. 

In  The  Pelham  Hod  Elevating  Co.  v.  Bageley,  N.  Y.  City  Ct.  Dec.  26, 
1890,  an  action,  in  form  of  replevin,  was  begun  to  recover  an  engine 
and  boiler  and  for  the  detention  thereof.  The  property  was  taken  in- 
to the  custody  of  the  sheriff,  but  the  defendant  failed  to  counter  bond, 
and  no  claim  was  made  to  the  property  by  any  third  person  in  the 
manner  prescribed  by  §  1709  of  the  Code.  The  defendant  subse- 
quently applied  for  an  order  substituting  a  receiver  as  defendant,  in 
the  place  of  the  defendant,  on  the  ground  that  he  claimed  title  to  the 
property.  The  application  was  granted,  and  from  this  order  the 
plaintiff  appealed.  And  it  was  held  that  the  defendant  was  not  entitled 
to  an  order  of  interpleader  under  §  820  of  the  Code,  because  he  did  not 
tender  into  court  the  property  claimed.  He  had  lost  the  right  of  pos- 
session and  could  not  deliver  the  property.  The  plaintiff  became  en- 
titled to  possession  under  the  provisions  of  the  Code  and  the  Code 
could  make  no  different  direction  concerning  it.  Id.  The  authorities 
are  in  accord  with  this  view.  Edgerton  v.  Boss,  6  Abb.  189 ;  Vosburg 
V.  Huntington,  15  Id.  254;  Lynch  v.  St.  John,  66  How.  144.  §  820  of 
the  Code  must  be  construed  in  harmony  with  the  provisions  of  the 
Code  relating  to  the  action  of  replevin,  so  that  all  may  have  effect 
without  infringing  upon  or  impairing  the  purpose  of  either  pro- 
vision. 

Indifferent. — ^Where  the  holder  of  property,  to  which  claims  are  made 
by  different  parties,  does  not  stand  indifferent  between  them,  but  has 
voluntarily  assumed  the  position  of  a  bailee  to  one,  to  the  detriment 
of  the  others,  he  cannot  maintain  an  action  of  interpleader.  Cromueli 
V.  Amer.  Loan  &  Trust  Co.,  57  Hun,  149. 

In  this  case,  one  of  the  plaintiffs  was  the  assignee  of  Judgment  upon 


864  CRANE  ».  McDONALD. 

Note  on  Interpleader. 

which  execution  was  iaaued  to  the  eheriff;  and  for  the  purpose  of  sub- 
jecting certain  shares  of  stock  to  a  levy  under  the  executions,  the 
plaintiffs  accepted  the  custody  of  the  stock  and  notified  the  sheriff  to 
make  his  levy.  This  was  done  for  the  purpose  of  anticipating  other 
claims  against  the  stock.  And  it  was  held  that  the  plaintiffs  did  not 
stand  indifferent  between  the  claimants,  but  had  been  assisting  the 
one  to  the  detriment  of  the  other.  They  do  not  stand  in  the  relation 
of  persons  who  have  come  into  the  possession  of  property  innocently 
and  have  been  unexpectedly  assailed  without  instrumentality  of  theirs 
by  different  claimants.  They  have  assumed  a  contractual  relation  to 
the  sheriff,  have  agreed  to  hold  the  stock  for  him ;  have  alleged  that 
the  sheriff  has  made  a  valid  levy  upon  the  stock,  and  that  they  are 
holding  the  same  as  receiptors.  They  are  therefore  bailees  thereof, 
and  where  such  a  relation  exists,  such  bailees  cannot  compel  other 
parties  to  come  into  court  and  litigate  their  claims  with  the  bailor. 

In  Friedman  v.  Piatt,  51  Hun,  639,  the  defendants  were  the  cus- 
todians of  a  certain  fund  which  was  demanded  by  two  separate  parties, 
and  stood  indifferent  as  between  them.  There  was  no  evidence  of  any 
collusion  between  the  defendants  and  either  claimant.  And  it  was 
held  that  an  order  of  interpleader  substituting  one  of  the  claimants  in 
the  place  of  defendants,  was  properly  made. 

Stakeholder. — To  maintain  an  action  of  interpleader,  it  is  necessary  to 
allege  and  show  that  two  or  more  persons  have  preferred  a  claim 
against  the  plaintiff;  that  they  claimed  the  same  thing,  whether  a  debt 
or  a  duty;  that  the  plaintiff  has  no  beneficial  interest  in  anything 
claimed,  and  that  it  cannot  be  determined  without  hazard  to  himself 
to  which  of  the  two  defendants  the  money  or  thing  belongs.  There 
must  also  be  an  offer  to  bring  the  money  or  thing  into  court.  Bassett 
V.  Leslie,  Ct.  of  Ap.  Oct.  28,  1890;  M.&  H.  B.  B.  B.  Ck>.  v.  Clute,  anU; 
Dorn  V.  Fox,  ante ;  B.  A  O.  B.  B.  Go.  v.  Arthur,  anU, 

Such  an  action  always  supposes  that  the  plaintiff  is  a  mere  stake- 
holder for  one  or  the  other  of  the  defendants  who  claim  the  stake,  and 
the  case  must  be  such  that  he  can  pay  or  deposit  the  money  or 
property  into  court  and  be  absolutely  discharged  from  all  liability  to 
either  of  the  defendants,  and  thus  pass  utterly  out  of  the  controversy, 
leaving  it  to  proceed  between  the  several  claimants ;  and  an  action  of 
interpleader  cannot  be  sustained  where,  from  the  complaint  itself,  it 
appears  that  one  of  the  complainants  is  clearly  entitled  to  the  debt  or 
thing  claimed  to  the  exclusion  of  the  other.  M.  &  H.  B.  B.  B.  Co.  v. 
Clute,  arUe ;  Bassett  v.  Leslie,  anie. 

Where  a  stakeholder  is  allowed  to  drop  out  of  the  contest,  upon  the 
theory  that  it  was  ready  to  pay  the  rightful  claimant,  the  payment  of 
the  money  into  court  does  not  in  any  way  better  or  prejudice  the 
position  of  either  party  against  the  other  interpleaded  party.    The 
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party  that  succeeds  must  make  a  case  that  would  have  entitled  him  to 
succeed  against  the  stakeholder.  Ireland  v.  Ireland,  42  Hun,  212; 
Vosburgh  v.  Huntington,  16  Abb.  254;  McKay  «.  Draper,  27  N.  Y. 
260 ;  Ballou  v.  Gile,  GO  Wis.  619. 

Laches, — In  The  United  States  Land  &  Investment  Go.  v.  Bussey,  54 
Hun,  636,  it  was  held  that  a  defendant  is  bound  to  move  with  diligence 
if  he  desires  to  withdraw  himself  from  the  contest  upon  the  ground  of 
no  interest.  And  where  a  defendant  postponed  making  his  motion 
for  an  order  of  interpleader  from  January  until  June,  without  reasonable 
excuse,  his  application  was  denied. 

The  fact  that  the  claimant  was  a  non-resident  at  the  time  of  the 
commencement  of  the  action,  will  not  aid  the  defendant,  where  such 
non-resident  has  returned  long  prior  to  the  motion  to  Interplead ;  nor 
will  a  written  demand,  in  such  case,  served  by  the  claimant  upon  the 
defendant  just  prior  to  the  motion,  sustain  the  application,  where  it  i& 
apparent  that  this  paper  came  into  existence  for  the  purpose  of  the 
motion,  and  conveys  no  information  to  the  defendant  of  any  claim  of 
which  he  had  not  been  fully  aware  at  the  time  of  the  commencement 
of  the  action. 

When  motion  made. — Although  a  motion  for  an  interpleader  must 
ordinarily  be  made  before  answer,  yet,  in  an  action  against  the  savings 
bank  for  a  deposit,  such  a  motion  may  be  made  subsequently,  under 
the  provisions  of  §  259,  Chapter  409,  Laws  of  1882.  Paysou  v.  Savings 
Bank,  N.  Y.  Daily  Reg.,  Nov.  24,  1883.    See  Section  820  of  the  Code. 

Ground  of  refusal. — In  Flanery  v.  Emigrant  Ind.  Sav.  Bank,  23  Abb. 
N.  C.  40,  the  plaiatifiF  sued  the  defendant  to  recover  moneys  deposited 
with  it  by  one  Margaret  Kilfoyle  in  her  own* name.  The  depositor  Is. 
now  deceased,  and  her  administrator  claimed  the  fund.  The  bank 
applied  to  interplead  the  plaintiff  and  the  administrator.  And  it  was. 
held  that,  where  the  party  who  is  ostensibly  a  stranger  to  the  contract 
between  the  depositor  and  the  bank,  brings  an  action  claiming  to  be 
the  actual  depositor,  the  bank,  on  its  application  for  such  purpose, 
should  be  relieved,  and  the  rival  claimants  compelled  to  litigate  the 
title  to  the  deposit  between  themselves.  And  the  fact  that  the  plaintiff 
in  an  action  against  the  bank  could  give  evidence  of  personal  trans- 
actions with  the  deceased,  which  she  would  not  be  permitted  to  testify 
to  as  against  the  administrator,  is  no  ground  for  refusing  the  inter- 
pleader. If  the  motion  was  denied  and  it  was  sued  by  the  adminis- 
trator, the  bank  would  suffer  the  hardship ;  and  as  between  the  bank 
and  the  plaintiff,  the  former  is  the  innocent  party  and  should  not  suffer. 

Award. — In  Barnes  v.  Mayor,  ante,  the  fund  in  controversy  was 
created  by  an  award  made  for  the  value  of  the  plaintifTs  interest  in 
land  taken  for  certain  street  openings  in  the  city  of  New  York.  After 
its  creation,  a  claimant  served  a  notice  upon  the  department  of  finance 
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claiming  an  interest  in  the  award  to  the  extent  of  the  sum  of  $3,000, 
beside  the  interest  which  had  accrued  upon  it,  by  virtue  of  a  mortgage 
held  by  him  against  the  property.  The  claim  was  made  without  col- 
lusion with  the  city ;  and  the  city  claimed  no  right  or  title  to  the 
money,  but  held  it  solely  for  the  purpose  of  paying  the  award. 

The  application  was  brought  within  the  terms  of  §  820  of  the  €k)de, 
which  is  simply  remedial  in  its  nature.  This  section  provides  an 
inexpensive  and  speedy  method  for  the  litigation  and  settlement  of 
controversies  of  this  nature,  and  it  should  not  be  either  so  restricted 
or  clogged,  by  technical  qualifications,  as  to  deprive  it  of  any  of  the 
advantages  intended  to  be  secured  by  it  under  a  Just  and  liberal  con- 
struction and  application  of  it.  The  fact  that  the  mortgagee  has  not 
claimed  the  entire  fund  is  not  an  important  consideration.  He  does 
claim  a  part  of  the  identical  money  claimed  by  the  plaintiff.  Since 
this  provision  of  the  section  has  contemplated  such  a  controversy, 
there  is  no  reason  whatever  in  such  a  construction  as  will  require  the 
contesting  claimants  to  settle  their  rights,  when  they  respectively 
relate  to  the  whole  of  the  fund,  and  which  should  be  held  to  deny  such 
a  disposition,  where  the  adverse  claim  only  included  a  portion  of  it. 

What  the  Code  intends  by  demand  for  the  same  debt,  is  such  a 
demand  as  is  entitled  to  be  satisfied  or  discharged  out  of  the  fund. 

This  principle  of  the  law,  as  it  is  now  embodied  in  this  section  of 
the  Code,  was  so  applied  to  a  controversy,  dependent  upon  a  partial 
claim,  inCanfield  V.  Morgan,  Hopk.  Ch.  224,  and  in  Thompson  v.  Ebbitts, 
Id.  272,  and  a  like  conclusion  was  followed  in  Yates  v.  Tisdale,  8  Edw. 
Oh.  71.  It  was  applied  to  controversies  relating  to  awards  of  this 
nature,  by  the  court  of  appeals  in  the  unreported  case  of  Spears  v. 
Mayor,  etc.  See  87  K.  Y.  359.  In  this  case,  it  was  said  In  the  opinion 
of  the  court,  that  the  city  would  be  justified  to  pay  the  person  named 
in  the  award,  unless  it  had  received  notice  of  an  adverse  claim.  After 
such  notice,  and  certainly  after  suit  commenced  for  the  award  by  a 
person  not  named  in  the  report  as  entitled  thereto,  the  city  would  pay 
to  the  person  named  therein  at  its  peril.  Such  construction  of  the 
statute  can  lead  to  no  serious  embarrassment  of  the  city  in  paying  such 
award,  because,  in  the  case  of  confiicting  claims  known  to  it,  it  can 
compel  an  interpleader  and  thus  relieve  itself  from  embarrassment  or 
double  responsibility. 

It  was  held,  in  Pollock  v.  Morris,  51  Super.  112,  that,  in  an  action 
against  the  city  of  New  York  for  an  award  made  to  unknown  owners, 
in  a  proceeding  for  widening  the  Boston  road,  in  the  23rd  ward,  under 
§  184  of  the  act  of  1813  re-enacted  as  §  993  of  the  New  York  consolidated 
act,  a  rival  claimant  may  be  substituted  as  defendant  in  place  of  the 
city,  and  the  latter  discharged  from  all  liability  on  paying  the  money 
Into  court 
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Mortgages. — In  VanLoan  v.  Squires,  the  plaintifif  brought  an  action 
against  the  said  defendant  and  others  to  foreclose  a  mortgage.  All  the 
defendants  made  default,  and  a  sale  of  the  premises  was  had,  which 
was  subsequently  set  aside,  and  Mary  E.  McEinley  and  M.  Louise 
Jarvis  were  made  new  defendants.  Simon  Stern  moved  to  be  substi- 
tuted as  plaintiff  on  the  ground  that  he  was  the  assignee  of  the  bond 
and  mortgage  from  the  plaintiff.  M.  Louise  Jarvis  also  olainfied  to  be 
the  owner  of  the  bond  and  mortgage,  contending  that  she  purchased 
the  same  from  the  plaintiflT.  Mary  E.  McEinley,  the  present  owner  of 
the  equity  of  redemption,  also  moved  to  be  allowed  to  pay  into  court 
the  sum  due  on  the  bond  and  mortgage. 

As  Mr.  Stern  and  Mrs  Jarvis  are  the  only  persons  entitled  to  the 
iund,  and  purpose  contesting  each  other's  right  thereto  it  would  be 
inequitable  to  compel  the  owner  of  the.  equity,  who  Is  ready  and  willing 
to  pay  what  Is  claimed  in  the  complaint,  to  either  tender  to  one  who 
may  not  be  authorized  or  entitled  to  receive  the  money,  or  be  subjected 
to  further  interest,  or  to  costs  of  further  proceedings  to  determine  the 
ownership  of  the  fund,  in  which  matter  she  is  not  interested.  §  820  of 
the  Code,  together  with  the  general  equitable  power  vested  in  the 
court,  is  sufficient  to  warrant,  in  a  proper  case,  the  granting  of  leave 
to  pay  into  court  moneys  due  on  a  mortgage,  the  ownership  of  which 
is  claimed  by  two  pei*sons,  who  desire  to  proceed  in  the  action  and 
litigate  their  rights. 

In  Caulkins  v.  Bolton,  31  Hun,  458,  an  action  of  interpleader  was 
1t>rought  by  a  mortgagor  to  determine  to  whom  he  may  pay  the  mort- 
:gage.  The  facts  were  as  follows:  Lucinda  CJomstock,  executrix  of 
Z&TB.  Comstock,  deceased,  loaned  money  of  the  estate  to  the  plaintiff 
and  took  this  bond  and  mortgage  in  her  own  name,  not  as  executrix. 
She  was,  under  the  will,  entitled  to  the  use  of  all  the  property  of  the 
testator  during  her  natural  life  for  her  support,  and  to  use  any  portion 
of  the  principal,  if  necessary,  for  her  support,  and  of  this  she  was  to 
be  the  sole  judge.  She  died,  and  letters  of  administration  on  her  estate 
were  issued  to  the  defendant  Gray.  Letters  of  administration,  with 
the  will  annexed  de  bonis  non  of  the  estate  of  Zara  Comstock,  were 
Issued  to  the  defendants,  Bolton  and  Scriber.  The  bond  and  mortgage 
are  in  their  possession,  and  they  claim  the  payment.  Gray  also  claims 
the  payment.  The  mortgagor  then  brought  this  action  to  interplead. 
And  it  was  held  that  the  bill  of  interpleader  was  properly  brought,  as 
the  mortgagor  ought  not  to  be  required  to  pay  Gray  without  receiving 
the  bond  and  mortgage,  nor  to  pay  Bolton  and  Scriber,  when  the  ad- 
ininistrator  of  the  mortgagee  claimed  the  debt. 

Vendor  and  vendee,— In  Johnston  v.  Lewis,  4  Abb.  N.  S.  460,  in  an 
action  upon  a  note,  the  defendant  shows  that  the  note  was  given  for 
the  price  of  goods  sold  to  the  defendant,  and  that  a  third  person  had 
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Bued  defendant  for  the  proceeds  of  the  same  sale,  alleging  that  he  sold 
the  goods  to  the  defendant  In  his  own  right.  The  plaintiff  claimed 
that  such  third  person,  in  -selling  the  goods,  had  acted  as  his  agent. 
The  defendant  moved  for  an  order  eubstituting  such  third  party  in  his 
place  as  defendant.  And  it  was  held  that  the  case  was  a  proper  one 
for  an  order  that,  upon  defendants  paying  the  amount  of  the  note  and 
interest  into  court,  such  third  person  should  be  substituted  as  defend- 
ant, and  the  present  defendant  be  discharged. 

In  the  case  of  Trigg  v.  Hitz,  anU^  there  was  no  dispute  as  lo  the  per- 
son from  whom  the  goods  were  purchased.  The  vendor  in  that  case, 
though  he  had  fraudulently  come  into  possession  of  the  goods,  had  a. 
title  sulficient  to  transfer  the  same  to  a  bona  fide  purchaser,  and  It  was 
held  that  the  vendees  were  in  such  a  position  that  they  could  not  dis- 
pute  the  title  of  their  vendor. 

But  in  the  preseat  case,  two  persons  claimed  to  have  been  the  ven- 
dor, and  each  claims  to  have  been  not  only  the  owner,  but  the  seller 
of  the  goods.  The  defendant,  it  is  true,  cannot  dispute  the  title  of 
his  vendor ;  but  the  question  to  be  determined  is,  who  was  the  vendor 
in  this  instance,  and  which  of  the  contestants  is  entitled  to  the  amount 
of  the  note  in  suit. 

In  such  case,  the  defendant  should  be  relieved  from  embarrassment, 
and  not  be  vexed  with  the  claims  of  two  adverse  parties,  or  annoyed  by 
two  suits  for  the  same  debt,  when  he  is  ready  to  respond  to  the  person 
having  the  legal  claim  to  the  money ;  and,  having  expressed  his  read- 
iness to  pay  the  amount  to  the  court,  he  should  be  allowed  to  do  so, 
leaving  the  contestants  to  settle  the  controversy  between  themselves 
as  to  which  is  entitled  to  the  amount. 

It  was  held,  in  Tynan  v.  Oadenas,  3  How.  N.  S.  78,  that,  when  twa 
persons,  each  claiming  to  be  entitled  to  the  price  of  goods,  sold  to  the 
defendant,  brought  separate  actions  against  him,  a  motion  to  inter- 
plead the  plaintiff  in  the  two  suits  was  properly  denied.  See  M.  A  B. 
R.  R.  CJo.  V.  Arthur,  ante ;  Sherman  «.  Partridge,  4  Duer,  646 ;  Trigg  «. 
Hitz,  ante. 

In  Tynan  r.  Cadenas,  7  N.  Y.  C.  P.  305,  a  vendor  brought  an  action 
against  the  vendee  for  the  reasonable  value  of  goods  alleged  to  have 
been  sold  by  him  to  such  vendee;  and  a  third  party,  who  claimed 
to  have  sold  the  same  goods  to  the  vendee,  brought  an  action  against 
him  to  recover  the  alleged  agreed  price  thereof.  And  it  was  held  that 
the  two  vendors  could  not  be  required  to  interplead  on  the  motion  of 
the  vendee,  and  that  the  motion  must  be  denied,  with  costs,  on  the 
authority  of  Sherman  t>.  Partridge,  4  Duer,  646;  1  Abb.  256;  11  How. 
164 ;  and  Trigg  v.  Hitz,  ainlR, 

In  the  former  case,  it  was  held  that,  in  an  action  for  the  recovery  of 
a  debt  arising  from  a  sale  of  goods,  the  vendee  cannot  require  his 
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vendor  to  interplead  with  another  person  who  claims  to  be  the  owner 
of  the  goods. 

In  the  latter  case,  the  supreme  court  held  that  an  action  of  inter- 
pleader cannot  be  maintained  by  the  vendee  of  chattels  to  settle  the 
conflicting  demand  of  the  vendor  in  the  third  person,  who  claims  the 
purchase  money,  on  the  ground  that  the  vendor  has  obtained  the  goods 
from  him  by  fraud. 

New  York  cUy  court.  Procedure. — §  820  fully  applies  to  the  city  court 
of  New  York.  Smith  v.  Emigrant  Ind.  Sav.  Bank,  arUe,  Where  the 
motion  to  this  court  is  proper  and  is  granted,  it  must  necessarily  allow 
the  case  to  proceed  further  In  this  court ;  for  the  court  cannot,  without 
a  trial,  relinquish  or  throw  out  a  cause  properly  begun  and  pending,  or 
decline  its  continuance,  Alexander  v.  Bennett,  60  N.  Y.  204,  and  upon 
the  granting  of  the  interpleader,  the  city  court  must  have  implied 
power  to  try  the  cause  thereafter  in  the  manner  according  to  law ; 
else,  after  the  payment  of  the  money  into  court  under  the  order  of 
interpleader,  plaintiff  would  be  tied  up  in  the  suspended  action  and 
prevented  from  ever  trying  his  suit ;  and  should  he  then  sue  in  another 
court,  he  could  there  be  met  with  a  plea  of  pendency  of  former  action, 
or  the  bank  would  have  to  bring  elsewhere  an  equity  interpleader  and 
pay  the  amount  into  court  a  second  time  on  plaintiff's  refusal  to  discon- 
tinue the  action.  Id.  In  this  case,  it  was  held,  therefore,  that  inter- 
pleader cases  should  proceed  in  the  city  court  after  the  granting  of  the 
motion  to  interplead. 

District  court.  Procedure. — The  district  court  had  power,  at  the 
date  of  the  order  of  interpleader  in  this  action,  April  3,  1882,  to  make 
such  an  order.  Prior  to  the  Code  of  Civil  Procedure  the  district 
courts  had  such  power.  Dreyer  v.  Bauch,  10  Abb.  N.  S.  344 ;  Beer  v. 
Benner,  ante.  There  are  no  provisions  of  the  present  Code  which  su- 
persede the  old  practice  as  to  Interpleader  in  district  courts. 

It  is  settled  by  the  decision  of  the  court  of  common  pleas  in  Bauch 
V.  Dreyer,  4  Daly,  434,  and  Beer  «.  Bender,  2  N.  Y.  C.  P.  362,  that  th& 
statutory  interpleader,  which  is  not  in  the  nature  of  a  suit  in  equity^ 
but  a  remedy  designed  for  use  in  common  law  courts,  is  a  measure  of 
relief  to  which  suitors  in  a  district  court  in  the  city  of  New  York  may' 
resort.    MoElroy  v.  Baer,  9  N.  Y.  C.  P.  133. 

The  borrowing  only  the  relief  and  omitting  to  provide  a  way  by 
which  that  relief  could  be  attained,  have  thrown  upon  the  courts  of 
this  state  the  necessity  of  framing  for  themselves  a  system  of  practice 
that  will  make  the  statutory  interpleader  effectual,  McElroy  v.  Baer,  9- 
N.  Y.  C.  P.  133.  One  of  the  first  efforts  in  that  direction  was  made  in 
the  case  of  Van  Buskirk  o.  Boy,  8  How.  425,  in  which  the  court 
directed  that  the  order  should  provide  that,  if  the  party  interpleaded 
did  not  appear  and  defend  the  action  within  twenty  days  after  the  ser^ 
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vice  upon  him  of  a  copy  of  the  order  of  interpleader,  the  money  in 
court  should  be  paid  to  the  plaintiff.  The  Code  nowhere  provided  for 
the  proceedings,  but  they  were  adopted  because  in  no  other  way  could 
effect  be  given  to  the  Intent  of  the  legislature  in  creating  the  remedy 
of  an  interpleader  in  a  common  law  action.     Id. 

In  Lawrence  v.  Wilson,  8  Hun,  593,  the  court  held  that,  as  the  Code 
prescribes  no  mode  of  proceeding  under  this  section,  the  practice 
under  it  should  be,  as  far  as  practicable,  that  adopted  by  the  courts  of 
equity  in  case  of  interpleader  in  analogous  cases.  It  was  suggested 
that  the  practice  be  such  as  is  recommended  by  Moak'sVan  Santvoord's 
pleadings,  page  358. 

In  the  district  courts,  after  the  order  of  interpleader  is  made,  a  copy 
of  the  order  and  a  copy  of  the  complaint  should  be  served  upon  the 
party  brought  in  by  the  interpleader.  The  order  should  require  him 
to  appear  and  answer  the  complaint  in  the  same  time  that  a  defend- 
ant is  required  to  answer  a  summons,  and  should  provide  that  the 
money  in  court  shall  be  paid  to  the  plaintiff,  in  case  of  the  failure  to 
appear  in  answer  to  the  party  who  is  interpleaded.  If  the  party  ap- 
pear and  answer,  the  issue  raised  may  be  tried  by  the  court,  unless  a 
Jury  is  demanded  at  the  joinder  of  issue.  Upon  the  entry  of  judgment, 
the  money  must  be  paid  to  the  prevailing  party,  unless  an  undertaking 
sufficient  to  stay  proceedings  is  given,  and  cause  should  be  awarded 
against  the  losing  pai-ty.  The  common  debtor  Is  discharged  from  all 
liability,  and  has  no  interest  In,  or  concern  with,  the  litigation  that 
may  follow  the  payment  by  him  of  the  money  into  court. 

Pleadings. — The  provision  in  §  122  of  the  former  Code  was  designed 
to  give  a  new  remedy  as  a  substitute  for,  and  concurrent  with,  a  bill 
of  interpleader  in  equity.  Wilson  v.  Lawrence,  8  Hun,  593 ;  McKay  v. 
Draper,  ante;  Patterson  v.  Perrj-,  14  How.  505.  The  Code  prescribes 
no  mode  of  procedure  under  this  section,  and  the  practice  under  it 
should  be,  as  far  as  practicable,  that  adopted  by  the  courts  of  equity 
In  suits  of  Interpleader  In  analogous  cases.     Id. 

The  order  usually  made,  upon  bills  of  interpleader,  after  both  par- 
ties have  appeared  and  answered,  adjudges  that  the  plaintiff  in  such 
bill  be  paid  his  costs,  and,  upon  depositing  the  money  In  dispute  with 
the  clerk,  be  dismissed  from  the  further  prosecution  of  the  action,  and 
that  the  defendants  interplead,  settle  and  adjust  their  claim  and  de- 
mands in  respect  to  such  funds  as  between  themselves.     Id. 

The  plaintiff  should  obtain  an  order  of  the  court,  allowing  hira  to 
make  a  supplemental  complaint  alleging  the  facts  occurring  after  the 
commencement  of  said  action,  the  making  of  the  order  of  substitution 
and  the  dismissal  of  the  stake-holder  as  a  defendant,  the  substitution 
of  the  claimant  in  his  place,  and  the  deposit  of  the  amount  due  upon 
the  claim  with  the  clerk,  with  such  other  appropriate  allegations  in 
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relation  to  the  defendant  as  the  plaintiff  would  be  required  to  prove  to 
maintain  the  action  against  him.     Id. 

The  defendant  is  entitled  to  have  a  complaint  served  upon  him,  con- 
taining proper  allegations  relating  to  him  or  his  claims,  which  he  may 
controvert  in  his  answer.  Id.  Of  this  right  the  defendant  is  not,  and 
cannot  be,  deprived  by  an  order  of  the  court,  certainly  not  by  an  ex 
parte  order.  He  is  entitled  to  have  his  rights  presented,  contested  and 
asserted  in  appropriate  pleadings.  Id.  But  if  the  plaintiff  fails  to 
serve  a  supplemental  complaint,  and  proceeds  to  trial  upon  the  orig- 
inal complaint,  the  substituted  defendant  may  move  to  dismiss  the 
same,  on  the  ground  that,  as  to  him,  it  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.     Id. 

Jury  trial. — As  now  decided  by  the  court  of  appeals,  under  said  §  820 
of  the  Code,  after  the  new  defendant  is  substituted  and  the  amount  or 
thing  is  deposited  with  the  court  or  in  its  custody,  the  controversy  be- 
tween the  plaintiff  and  the  former  defendant  is  at  an  end,  and  the  ac- 
tion thereupon  becomes  an  equity  suit  between  the  plaintiff  and  the 
new  defendant,  without  any  right  to  trial  by  Jury,  and  in  which  a  de- 
cree must  be  made.    Clark  v.  Mosher,  107  N.  Y.  118. 

In  this  case,  plaintiff  brought  this  action  originally  against  the  Phoe- 
nix Mut.  L.  Ins.  Co.,  upon  a  policy  of  life  insurance  issued  by  the  com- 
pany. The  defendant,  upon  an  affidavit  showing  that  one  Mosher 
claimed  to  own  the  policy  and  to  be  entitled  to  the  amount  due  there- 
on, moved  under  §  820  of  the  Code,  that  said  Mosher  be  substituted  as 
defendant,  and  that  it  be  discharged  on  payment  of  the  money  into 
court.  The  motion  was  granted,  and  Mosher  died  pending  the  litiga- 
tion ;  and  his  administrator,  the  present  defendant,  was  substituted. 
When  the  case  was  called  for  trial,  the  defendant's  counsel  claimed  that 
it  was  an  equity  case.  The  court  directed  a  Jury  to  be  empannelled, 
and  submitted  to  them  one  question  of  fact  which  they  decided  in 
plaintiff's  favor.  The  court  set  aside  the  verdict  on  motion  of  defend- 
ant's counsel,  found  the  fact  contrary  to  such  verdict,  and  directed 
Judgment  for  defendant.  Plaintiff  moved  to  set  aside  the  judgment  on 
the  ground  that  the  action  was  one  of  law  triable  by  a  jury. 

The  court  at  general  term  held  that  the  action  was  one  at  law,  for 
the  recovery  of  money  only  in  which  the  plaintiff  was  entitled  to  a  trial 
by  jury;  that  the  trial  judge  consequently  had  no  power  to  disregard 
the  verdict  and  substitute  his  own  findings,  and  that  the  judgment  was 
Irregular. 

But  the  court  of  appeals  held  that  the  action  was  of  an  equitable 
nature,  and  triable  by  the  court.  The  plaintiff  had  no  right  of  action 
at  law  against  the  defendant,  and  did  not  seek  to  recover  any  money 
from  him.  The  money  in  controversy  was  in  court,  having  been  paid 
into  court  by  the  insurance  company,  under  an  order  made  on  the  ap* 
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plication  of  the  compaDy  pursuant  to  §  820  of  the  Code.  Neither  party- 
had  any  right  of  action  at  law  against  the  other,  but  by  this  equitable- 
proceeding,  authorized  by  the  Code,  the  insurance  company,  against 
whom  both  parties  claimed  a  legal  cause  of  action,  was  discharged,  and 
they  were  brought  together  to  litigate  the  question  which  of  them  had 
the  better  right  to  the  fund  in  controversy.  No  right  to  trial  by  jury 
ever  existed  In  such  a  case.    Id. 

Coat8. — The  action  of  interpleader  is  of  equitable  origin,  and  the 
remedy  provided  by  the  Code  is  merely  concurrent.  Gronln  «.  Cronin, 
9  N.  Y.  G.  P.  137 ;  3  How.  N.  S.  184 ;  Beck  v.  Stephaui,  9  How.  193 ;  Cham* 
berlain  ©.  O'Conner,  1  E.  D.  Smith,  665 ;  8  How.  45 ;  Patterson  ©.  Perry, 
14  Id.  505.  The  principles  which  govern  the  remedy,  either  in  equity  or 
under  the  Code,  are  alike,  and  the  rule  formerly  prevailing  as  to  costs 
should,  as  far  as  practicable,  be  applied  to  the  present  practice.  Cronin 
V.  Cronin,  ante.  The  legislature  did  not  intend,  even  under  the  inter- 
pleader allowed  by  the  Code,  that  a  defendant  whoso  defense  was 
meritorious,  and  who  succeeded  in  it  to  the  extent  of  prevailing  In  the 
action  equally  with  the  plaintiff,  should  be  arbitrarily  mulcted  with 
costs,  as  of  course,  for  presenting  a  claim  fully  as  Just  as  that  made  by 
his  adversaries.  Such  an  interpretation  would  be  harsh  and  oppres- 
sive, and  tend  to  establish  an  immutable  rule  which  might  in  some* 
case  work  great  injustice.  The  intention  was  to  avoid  this  possible 
result  by  leaving  the  question  of  costs  in  such  actions  to  the  discre- 
tion of  the  court,  so  that  they  might  be  allowed  or  withheld,  according- 
to  equitable  principles,  and  in  furtherance  of  justice.     Id. 

In  this  case,  money  was  deposited  in  a  savings  bank,  to  the  credit 
of  a  husband  and  his  wife,  or  either,  and  the  wife,  claiming  the  entire 
deposit,  brought  suit  against  the  bank  therefor.  The  bank  obtained 
an  order  interpleading  and  substituting  the  husband  as  defendant,  in 
its  place,  on  the  ground  that  he  also  claimed  the  same  fund.  Both  the 
husband  and  the  wife  established,  on  the  trial,  title  to  a  substantial 
part  of  the  fund  in  dispute.  And  it  was  held  that  the  award  of  coste 
rested  entirely  in  the  discretion  of  the  court,  and  that  neither  pai'ty 
should  recover  costs  against  the  other  out  of  the  fund,  but  that  the  die- 
bursements  of  each  party  should  be  taxed  and  charged  upon  the  fund. 
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Fbakois  J.  MoissEN,  Appellant,  v.  Adolphb  Elosteb, 

et  (d.^  Executors,  Respondents. 

Court  qfAppealSf  «7une25,  1889. 
AfBrming  30  Hon,  657,  Mem. 

1.  Pleading,    Answer.    Denial. — An  answer,  which,  after  admitting  some 

of  the  allegations  in,  denies,  upon  information  and  belief,  the  rest  of, 
the  complaint,  is  sufficient  to  put  plaintiff  to  the  proof  of  all  the 
allegations  of  the  complaint,  except  those  admitted  by  the  answer. 

2.  ^idence. —Where  the  plaintiff  rests  his  case  and  announces  that  his 

cause  of  action  will  stand  upon  the  insufficiency  of  the  answer  and  its 
verification,  an  answer  to  his  question  upon  cross-examination,  as  to 
who  was  the  legal  adviser  of  defendant's  testator,  has  no  relation  to 
his  cause  of  action,  and  is  properly  excluded  in  an  action  brought  to 
recover  for  professional  services  rendered  by  plaintiff  to  such  testator. 

S,  IHamisaal  oj  complaint.  When  need  not  he  made. — ^When  the  defend- 
ant sets  up  a  counterclaim  on  account  ot  money  loaned  to  plaintiff,  and 
demands  an  affirmative  judgment  therefor,  and,  if  proved,  will  be  en- 
titled to  it  in  the  action,  the  complaint  should  not  be  dismissed  until 
defendant  has  had  an  opportunity  to  introduce  his  proofs  upon  this 
branch,  and  he  is  not  bouna  to  move  for  a  dismissal  of  the  complaint, 
in  order  to  entitle  him  to  such  a  disposition  of  the  case  by  the  referee. 

4.  B^eree.  Power  to  open  a  case. — The  referee  has  the  same  power  as  the 
court  upon  the  trial  of  an  action  to  open  the  case,  after  the  evidence  is 
closed  and  the  case  submitted  to  him. 

&  Same.  Cancellation  of  note. — ^Af  ter  a  note  is  admitted  in  evidence  under 
a  counterclaim  setting  it  up,  its  cancellation  and  tender  are  unneces- 
sary, and  the  opening  of  the  case  for  this  purpose  can  work  no  harm  or 
benefit  to  either  party. 

F.  J.  Moissen^  plaintiff  in  person,  and  appellant. 
Wm.  D.  Veeder,  for  defendants  and  respondents. 

Potter,  J. — This  is  an  appeal  from  a  judgment  of  the 
general  term  of  the  second  department,  affirming  a  judg- 
ment upon  the  report  of  a  referee  in  favor  of  the  respond- 
ent, against  the  plaintiff,  for  $346.42,  in  an  action  in  the 
county  court  of  Kings  county. 

The  action  was  brought  by  plaintiff  to  recover  a  bill  (an- 
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nexed  to  the  complaint)  for  professional  services  rendered 
for  the  testator  by  the  plaintiff,  amounting  to  $400.  The 
answer  admits  the  residence  in  Brooklyn  of  the  testator  at 
the  time  of  his  death,  January  28,  1883 ;  that  the  defend- 
ant are  his  executors,  etc.;  also,  that  the  plaintiff  presented 
said  bill,  and  that  they  declined  to  pay  the  same. 

The  further  answer  denies  the  rest  of  the  complaint^ 
upon  information  and  belief.  The  answer  further  alleges^ 
upon  information  and  belief,  payment  by  the  testator  in 
his  lifetime  for  all  plaintifiTs  work,  labor  and  services  per- 
formed by  said  plaintiff  for  said  testator ;  also,  the  further 
answer,  upon  information  and  belief,  that  the  plaintiff  bor- 
rowed of  the  testator  money,  amounting  to  the  sum  of  t200» 
which  has  never  been  paid,  and  the  plaintiff  is  indebted  to 
the  defendants,  as  representatives  of  said  Masson,  in  said 
sum,  with  interest  thereon.  The  plaintiff  replied  to  the 
answer  herein,  first,  denying  such  indebtedness,  upon  infor- 
mation and  belief ;  and,  second,  said  plaintiff,  further  re- 
plying to  said  answer,  says :  That  on  or  about  the  15th  day 
of  August,  A.  D.,  1883,  said  plaintiff  made  his  promissory 
note,  bearing  date  on  that  day,  whereby  he  promised  to  pay, 
five  months  after  the  date  thereof,  the  sum  of  $200,  for 
value  received  ;  and  for  value  received  by  said  plaintiff  of 
and  from  Joseph  Masson,  now  deceased,  said  plaintiff 
delivered  the  said  note  unto  the  said  Joseph  Masson,  which 
claim  upon  said  note,  plaintiff  verily  believes,  is  the  claim 
for  money  loaned  by  said  Joseph  Masson  to  said  plaintiff, 
mentioned  and  set  forth  by  the  defendants  herein  in  their 
answer  in  this  action. 

Third.  Plaintiff,  further  replying,  says :  That  plaintiff 
has  no  knowledge  or  information  sufficient  to  form  a  belief 
as  to  whether  the  defendants  herein  are  the  lawful  owners 
and  holders  of  said  note,  but  avers,  upon  information  and 
belief,  that  the  same  is  not  now  in  their  possession,  but  in 
the  possession  of  some  person  or  persons  unknown  to  said 
plaintiff. 
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The  issues  were  referred  by  consent.  Upon  the  trial  the 
plaintiff  asked  judgment  upon  the  pleadings,  ^*  wherefore, 
the  plaintiff  demands  judgment  against  the  said  defendants 
as  executors  as  aforesaid,  for  the  said  sum  of  $400,  together 
with  interest  thereon  from  the  28th  day  of  January,  A.  D. 
1884,  besides  the  costs  of  this  action/'  The  referee  held 
^^  that  there  is  a  sufficient  denial  to  raise  an  issue  on  all  facts 
stated  in  complaint  not  expressly  admitted  by  the  answer/' 
To  this  ruling,  plaintiff  did  not  except.  The  plaintiff  then 
proved  the  interest  upon  the  account  or  claim  amounting  to 
sixteen  dollars. 

Plaintiff  then  ^*  rested  on  the  pleadings.''  After  several 
adjournments,  and  upon  the  27th  of  October,  1884,  **  plamt- 
ififs  counsel  moves  to  open  the  case  for  the  plaintiff,  in 
order  to  enable  the  plaintiff  to  introduce  evidence  that  the 
defendant's  executor,  Adolphe  Kloster,  who  does  not  verify 
the  answer,  had  personal  knowledge  of  all  matters  alleged 
in  the  complaint." 

The  defendant  proved,  by  one  of  the  defendants  (who 
was  a  banker,  and  the  depository  of  Masson),  that  by  direc- 
tion of  Masson,  and  in  his  presence,  the  witness  delivered  to 
plaintiff  the  sum  of  $150,  and  on  the  same  occasion  received 
pbiintifiTs  note,  and,  at  another  time,  the  witness  gave 
plaintiff  some  money  by  direction  of  Masson.  The  defend- 
ant then  produced  and  proved  plaintiff's  signature  to  a  note, 
as  follows: 

"  $200.  New  York,  August  16, 1888. 

'•  Five  months  after  date  I  promise  to  pay  to  the  order  of 
Joseph  Masson,  Esq.,  $200,  at  National  Park  Bank,  with 
interest.     Value  received.  P.  J.  MOISSEN." 

To  this  proof,  plaintiff  objected  as  immaterial,  and  ex- 
cepted to  the  ruling  of  the  referee  to  the  contrary. 

The  plaintiff  also  objected  to  the  proof  of  the  note  of  $200, 
"as  immaterial,  and  on  the  ground  that  this  note  had  not 
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been  pleaded  in  the  answer,  and  that  the  defendants  had 
full  knowledge  of  it  before  pleading  ;  objection  overruled ; 
plaintiff  excepts." 

The  defendants  then  produced  a  paper,  and  proved  it  had 
on  the  back  something  subscribed  by  plaintiff.  To  this, 
plaintiff  objected,  and  the  objection  was  overruled,  and 
plaintiff  excepted. 

It  will  be  somewhat  embarrassing  to  pass  upon  the  merits 
of  this  objection,  for  what  the  paper  contained  or  its  en- 
dorsement, other  than  plaintiff's  name,  does  not  appear  in 
the  case.  Defendant  then  proved  the  interest  on  the  loan 
by  Masson  to  plaintiff,  amounting  to  $14.40.  The  plaintiff 
then  cross-6xamined  this  witness,  and  after  the  witness  had 
answered  the  question  that  he  knew  who  attende(f  to  Mas^ 
Bon's  legal  business,  was  asked,  "  Who  was  it  ?  "  To  this  the 
defendant's  counsel  objected  as  ^'  irrelevant  and  incompe- 
tent." The  objection  was  sustained,  and  the  plaintiff  ex- 
cepted. Upon  further  cross-examination  of  this  witness,  in 
relation  to  his  knowledge  of  plaintiff's  handwriting,  he  pro- 
duced a  receipt  for  money  of  Masson  which  the  witness  saw 
plaintiff  sign.  The  plaintiff  on  further  cross-examination 
of  the  defendant  proved  in  addition  to  the  fact  that  he 
delivered  some  money  to  the  plaintiff  by  direction  of  Ma^ 
son ;  that  Masson  told  the  witness,  just  after  the  witness 
had  delivered  the  money  to  the  plaintiff  for  Masson,  that 
plaintiff  had  applied  to  him  for  a  loan  of  $200,  and  further 
that  the  witness  was  not  present  at  the  loan  of  $50,  which 
makes  the  loan  of  $200. 

This  is  the  substance  of  the  evidence,  and  upon  it  the 
case  was  submitted  to  the  referee.  While  the  case  was 
under  consideration  by  the  referee,  the  defendant  made  a 
motion  upon  affidavit  and  pleadings  and  notice  to  the 
referee  for  leave  to  the  defendant  ^^  to  open  the  case  for  the 
purpose  of  bringing  before  said  referee  and  into  court  to  be 
delivered  up  and  cancelled,  the  note  of  plaintiff  to  Joseph 
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Tilasson  for  $200,  dated  August  15, 1883,  and  marked  by  the 
referee  as  Ex.  No.  1,  October  27, 1884." 

The  plaintiff  opposed  the  motion  upon  the  ground  that  the 
oase  having  been  submitted,  the  referee  had  no  jurisdiction 
to  open  the  same.  The  referee  granted  the  leave,  and 
plaintiff  took  no  exception.  The  reference  was  then  set 
•down  for  November  twentieth,  and  in  the  meantime  the 
referee  was  served  with  a  writ  of  prohibition  against  further 
proceedings  until  a  hearing  upon  the  question  whether  the 
«ame  should  be  made  absolute. 

In  due  time  this  question  was  presented,  and  the  court  re- 
fused to  make  the  prohibition  absolute  and  vacated  the  stay. 

Thereafter,  and  upon  the  19th  day  of  December,  1883,  an 
adjourned  day,  the  parties  appeared  before  the  referee,  and 
<iefendants  surrendered  to  the  referee.  Exhibit  1,  of  October 
27,  1884,  in  evidence,  for  cancellation,  and  offered  it  to 
plaintiff,  after  cancellation,  indorsed  by  referee.  Plaintiff 
refused  to  accept  tender  on  the  grounds : 

Fir%U  That  he  is  not  properly  before  the  referee,  not 
having  received  any  notice  of  reference  for  any  new  hearing 
of  this  matter. 

Second.  On  the  further  ground  that  the  tender  of  the  note 
is  improper  under  the  evidence  and  pleadings  in  this  case. 
Objection  overruled,  and  plaintiff  excepts.  "  Defendants 
rest."     The  referee  in  due  time  made  his  report,  as  follows : 

**'  To  the  County  Court  of  the  County  of  Kings^  89.  : 

"  I,  Daniel  W.  Northrup,  to  whom,  by  an  order  herein, 
dated  the  8th  day  of  September,  1884,  this  action  was  re- 
ferred to  hear  and  determine  all  the  issues*  therein,  do 
hereby  make  and  file  this,  my  report,  as  follows :  I  have 
been  attended  by  the  respective  parties  to  this  action. 
Before  proceeding  to  hear  this  case,  the  parties  to  this  action 
waived  the  taking  of  the  oath  by  the  referee.  I  have  heard 
such  evidence  as  was  offered  before  me.  I  find  as  mattei*s 
of  fact : 
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I.  That  said  Joseph  Masson,  deceased,  was  a  resident  of 
the  city  of  Brooklyn  at  the  time  of  his  death,  which  oc- 
curred on  or  about  January  28, 1884. 

That  he  left  a  last  will  and  testament  bearing  date  Sep- 
tember 15, 1883,  wherein  and  whereby  said  defendants  were 
appointed  as  his  sole  executors. 

That  on  the  15th  day  of  April,  1884,  said  will  was  duly 
admitted  to  probate  by  the  surrogate  of  said  Kings  county,, 
and  letters  testamentary  thereon  were  duly  issued  to  said 
defendants  as  such  executors  who  reside  in  said  Kings- 
county, 

II.  That  the  defendants  are  not  indebted  to  the  plaintiff 
as  alleged  in  the  complaint  herein. 

III.  That  at  divers  times,  after  July  1, 1883,  and  before 
the  said  death  of  said  Masson,  said  Masson  loaned  to  the- 
plaintiff  herein,  divers  sums  of  money,  amounting  in  all  to 
$200,  for  which  said  amount  said  plaintiff  made  and  de- 
livered to  said  deceased,  his  promissory  note,  dated  August 
15,  1883,  payable  five  months  from  the  date  thereof,  with 
interest,  which  said  note  was  brought  into  court  and  de» 
livered  up  by  said  defendants  upon  the  trial  of  this  actioa 
for  cancellation. 

IV.  That  said  plaintiff  has  never  repaid  the  said  money 
so  loaned,  or  the  note  so  given  for  the  same,  and  the  whole 
thereof  is  now  justly  due  and  payable  to  said  defendants  as- 
such  executors,  with  interest  thereon  from  the  15th  of 
August,  1883. 

And  I  find  as  conclusions  of  law : 

That  said  defendants,  as  such  executors,  are  entitled  to- 
judgment  against  the  plaintiff,  that  the  complaint  herein  be 
dismissed,  and  for  the  sum  of  $200  and  interest  thereon,, 
from  the  15th  day  of  August,  1884,  amounting  to  sixteen 
dollars  and  twelve  cents,  in  all,  the  sum  of  $216.12,  besides 
the  costs  of  this  action,  and  I  direct  that  judgment  be  en- 
tered accordingly. 

Dated,  December  19,  1884. 

D.  W.  NORTHUP,  Refereer 
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The  plaintiff,  before  or  at  the  time  the  referee  made  his 
report,  proposed  findings  of  fact  and  conclusions  of  law  which 
the  referee  refused  to  sign,  and  the  plaintiff  excepted  ^^  to 
the  failure  of  the  referee  to  find  as  requested  by  plaintiff," 
and  also  excepted  to  the  report  made  by  the  referee,  as  fol- 
lows: 

First  exception.  Plaintiff  excepts  to  the  first  finding  of 
fact  on  the  ground  that  the  same  is  not  warranted  by  any 
fact  proven  on  the  trial  of  this  action.  No  proof  having 
been  offered  by  or  against  the  claim  of  plaintiff  in  the  com- 
plaint herein  by  the  plaintiff  or  defendant. 

Second  exception.  Plaintiff  excepts  to  said  first  finding  of 
fact  on  the  further  ground  that  under  the  pleadings  in  this 
action,  plaintiff  was  not  called  on  to  prove,  nor  had  the 
referee  power  to  require  him  to  prove  any  of  the  allega^ 
tions  in  the  plaintiff's  complaint.  The  answer  of  the  de- 
fendant not  denying  the  material  allegations  of  the  com* 
plaint  in  the  form  required  by  the  Code  of  Civil  Procedure^ 
and  constituting  no  defense  to  plaintiff's  cause  of  action. 

Third  exception.  Plaintiff  excepts  to  the  third  finding  of 
fact  on  the  ground  that  the  same  is  an  incorrect  statement 
of  the  facts  proven  on  said  trial,  and  that  after  the  state- 
ment in  said  finding  relative  to  the  making  and  delivery  of 
the  note  therein  mentioned,  the  said  referee  should  have 
added  the  statement  that  said  note,  though  so  made  and 
delivered  by  plaintiff,  was  not  paid  by  him  to  the  defendant. 

Fourth  exception.  Plaintiff  also  excepts  to  said  third 
finding  of  fact  on  the  ground  that  the  defendant  did  not 
prove,  on  said  trial,  any  loan  of  moneys  by  Joseph  Masson, 
deceased,  to  said  plaintiff,  which  could  and  did  form  a  sub- 
ject of  counterclaim  under  the  law  to  the  claim  of  the 
plaintiff  in  this  action. 

Fifth  exception.  Plaintiff  also  excepts  to  that  part  of  said 
third  finding  of  fact  relative  to  the  surrender  of  the  note 
upon  trial  for  cancellation,  on  the  ground  that  that  part  of 
said  finding  is  untrue. 
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Sixth  exception.  Plaintiff  excepts  to  the  fourth  finding  of 
fact,  on  the  ground  that  the  same  is  not  warranted  by  the 
proof  produced  before  said  referee  on  the  trial  of  this  action. 
It  having  been  aflBrmatively  shown  by  the  defendant  that 
the  note  given  for  the  pretended  loan  made  by  Joseph  Masson 
to  the  plaintiff  was  not  to  be  paid  by  the  plaintiff. 

Seventh  exception.  Plaintiff  excepts  to  the  conclusion  of 
law  in  said  report,  on  the  ground  that,  without  any  motion 
made  for  that  purpose,  or  any  motion  made  for  judgment  of 
dismissal  of  complaint  by  the  defendant,  the  referee  assumes 
to  dismiss  the  complaint  herein,  without  any  authority  to 
do  so. 

Eighth  exception.  Plaintiff  excepts  to  the  conclusion  of 
law  in  said  report,  on  the  further  ground  that  it  proceeds 
to  render  judgment  in  favor  of  the  defendant  and  against 
the  plaintiff,  for  a  sum  of  money  proven  on  the  trial  of  the 
action  not  to  have  been  payable  to  the  said  Joseph  Masson, 
and  necessarily  not  to  his  executors  as  such. 

Ninth  exception.  Plaintiff  further  excepts  to  said  re- 
port, on  the  ground  that  the  same  should  have  been  in 
form  as  requested  by  plaintiff's  request  to  find,  hereto 
annexed,  and  should  have  directed  judgment  in  favor  of 
plaintiff  and  against  the  defendant  for  the  amount  claimed 
in  the  complaint,  with  costs. 

P.  J.  MOISSEN, 

Dated  April  23, 1885.  Plaintiff  in  Person. 

It  is  very  plain,  from  this  history  of  the  case,  that  the 
referee  held  that  the  allegations  of  defendant's  indebtedness, 
in  the  complaint,  to  plaintiff,  were  put  in  issue  by  the  an- 
swer, and  the  plaintiff  gave  no  evidence  to  prove  such  alle- 
gations, and  that  the  counterclaim  of  defendant,  that 
plaintiff  was  indebted  to  the  defendant's  testator  in  tlie 
sum  of  $200  for  money  loaned,  was  both  proven  by  the  de- 
fendant's evidence  and  admitted  by  plaintiff's  reply  to  said 
counterclaim. 

To  the  ruling  by  the  referee,  that  the  answer  was  suffi- 
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cient  to  put  plaintifiE  to  the  proof  of  the  allegations  of  th& 
complaint,  except  to  those  admitted  by  the  answer,  the 
plaintiff  took  no  exception.  But  if  an  exception  had  been 
taken  to  the  ruling  of  the  referee  in  that  regard,  we  think 
the  answer  was  manifestly  in  conformity  with  subdivisioa 
1,  section  500,  and  the  decisions  under  said  section. 

The  exceptions  of  plaintiff  to  the  ruling  of  the  referee  in 
excluding  an  answer  to  his  question  upon  cross-examina* 
tion,  as  to  who  was  the  legal  adviser  of  the  testator,  was 
proper.  It  had  no  conceivable  relation  to  any  subject  of 
inquiry  upon  the  direct  examination  of  the  witness  by  de- 
fendants. Clearly  it  would  have  no  relation  to  plaintiff's 
cause  of  action,  for  he  had  rested  his  case  and  announced, 
if  he  had  not  virtually  agreed,  that  his  cause  of  action 
should  stand  upon  the  insufficiency  of  the  answer  and  its* 
verification. 

If  the  plaintiff  intended  to  abandon  his  position,  that  the 
pleadings  established  his  cause  of  action,  and  to  offer  proof 
to  support  the  allegations  of  his  complaint,  he  should  hav& 
made  such  announcement,  and  stated  how  an  answer  to 
this  question  and  other  proofs  to  be  made  by  him  would 
have  tended  to  show  that  the  plaintiff  rendered  the  services 
specified  in  the  bill  annexed  to  the  complaint  at  the  request 
of  the  defendants  testator.  We  think  this  exception 
should  not  give  the  plaintiff  a  new  trial. 

There  is  nothing  in  the  point  that  the  defendants  should 
have  moved  for  a  dismissal  of  the  complaint  in  such  a  case 
as  this.  The  defendants  had  set  up  a  counterclaim  on 
account  of  money  loaned  to  plaintiff  and  demanded  an 
affirmative  judgment  against  the  plaintiff  therefor,  and,  if 
proved,  would  be  entitled  to  it  in  this  action.  Hence,  the 
complaint  should  not  be  dismissed  until  defendants  were 
afforded  an  opportunity  to  introduce  their  proofs  upon  that 
subject. 

The  defendants  then  proceeded  to  introduce  their  proofs 
of  the  indebtedness  of  the  plaintiff  to  the  defendant's  testa- 
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tor  to  the  amount  due  upon  a  note  dated  August  15,  1884, 
of  $200,  payable  with  interest  at  five  months.  The  execu- 
tion and  delivery  of  this  note  was  admitted  in  plaintiff's 
leply,  and  it  is  not  alleged  in  plaintiff's  reply  that  the  note, 
or  any  part  of  it,  has  ever  been  paid  by  the  plaintiff,  but 
the  utmost  of  plaintiff's  allegations  in  his  reply  is  that  he 
has  no  knowledge  or  information  sufficient  to  form  a  belief 
whether  the  defendants  are  the  lawful  owners  of  said  note, 
but  avers  upon  information  and  belief,  that  the  defendants 
are  not  now  (the  date  of  verifying  the  reply),  in  the  posses- 
sion of  said  note.  As  if  this  proof  in  the  case  of  a  loan  to 
plaintiff  by  Masson  was  not  sufficient,  the  plaintiff  himself 
introduces  the  declaration  of  Masson  that  the  plaintiff  had 
applied  to  him  for  a  loan  of  $200,  three  or  four  days  previous 
to  the  date  of  the  note. 

We  think  there  is  nothing  in  plaintiff's  point  that  after 
the  evidence  was  closed  and  the  case  submitted  to  the 
referee,  he  opened  the  case  to  allow  the  defendants  to  de- 
liver the  note,  which  had  been  proved  and  admitted  to  have, 
the  referee  cancel  the  note,  and  to  tender  it  to  plaintiff. 

A  referee  has  the  same  power  as  the  court  upon  the  trial 
of  an  action,  and  the  cancellation  and  tender  of  the  note 
was  uncalled  for  and  inconsequential,  and  could  work  no 
harm  or  benefit  to  either  of  the  parties. 

I  see  nothing  in  the  exceptions  to  the  findings  of  the 
referee  or  his  conclusions  of  law  that  calls  for  any  further 
notice.  Indeed,  the  plaintiff  in  his  brief  has  not  discussed 
or  referred  to  them. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  YAHOif  and  Bbowk,  JJ.^  not  voting. 
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Rensselaer  Winchell,  Appellant,  v.  AbchiBald  Scott 

et  al.y  Respondents. 

Court  qf  Appeals,  June  28,  1889. 
Affirming  1  N.  Y.  St.  Rep.  614. 

1.  Contract. — Where  a  contract  gives  defendants  the  option  to  rescind 

upon  plaintiffs  failure  to  pay  as  therein  specified,  his  failure  to  so  pay 
after  demand  of  payment  and  notice  of  an  election  to  annul  the  con- 
tract, violated  the  contract,  and  he  cannot  thereafter  enforce  it. 

2.  Same. — Even  though  the  plaintiff  had  the  right  to  require  the  defend- 

ants to  continue  the  contract  after  such  failure  of  payment,  he  had  no 
right  to  make  his  payment  of  arrearages,  when  demanded,  conditional 
upon  the  assumption  and  continuance  of  such  contract  by  an  independ- 
ent corporation,  though  all  or  some  of  the  defendants  were  stock- 
holders and  trustees  in  the  new  company  in  connection  with  other 
persons. 

JB.  Doran  Killian^  for  appellant. 
William  &.  Cooke.,  for  respondents. 

Potter,  J. — This  is  an  appeal  from  a  judgment  of  the 
general  term  of  the  court  of  common  pleas  of  the  city  of 
New  York,  affirming  the  judgment  of  that  court  rendered 
upon  the  report  of  a  referee,  dismissing  the  complaint,  with 
costs. 

The  action  was  brought  to  recover  damages  for  an  alleged 
breacli  of  a  contract  between  plaintiff  and  defendants,  made 
March  5,  1868,  for  the  delivery  of  ice  by  defendants  to 
plaintiff,  for  five  years.  The  damages  are  alleged  to  have 
arisen  in  consequence  of  the  plaintiff  having  been  compelled 
to  pay  a  price  for  ice  for  the  last  four  years  of  the  period  of 
five  years,  considerably  above  the  price  provided  in  the  con- 
tract. The  contractual  period  expired  April,  1873.  The 
action   was    commenced   in   1875,   and   the    damages   are 
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alleged  to  have  amounted  to  the  sum  of  $86,000.  Th& 
defense  was  that  the  contract  provided  that  in  case  the 
plaintiff  failed  to  perform  his  obligations  under  the  con- 
tract, to  pay  weekly,  for  the  ice  delivered,  the  defendants 
had  an  option  to  declare  the  contract  thereafter  void ;  that 
the  plaintiff  failed  to  pay  for  ice  delivered  from  October, 
1868,  to  January,  1869 ;  that  payment  therefor  was  duly 
demanded  on  the  10th  day  of  March,  1869;  that  plaintiff 
made  default  in  payment,  and  that  the  defendants,  on  the 
10th  of  March,  1869,  gave  the  plaintiff  a  written  notice  that 
they  elected  to  assert  their  option  to  declare  the  agreement 
null  and  void. 

The  action  was  referred,  by  consent,  to  a  referee,  wha 
reported  that  the  plaintiff  was  owing  the  defendants  on 
January  1,  1869,  the  sum  of  $176.75,  for  ice  delivered  sub- 
sequent to  the  seventeenth  day  of  the  preceding  October^ 
and  that  the  defendants  exercised  their  option  on  the  10th 
of  March,  1869,  to  annul  the  contract,  and  that  they  had 
the  right  to  do  so  by  reason  of  the  plaintiff^s  default  in  pay-^ 
ment  of  the  ice  received  by  him. 

The  accounts,  dealings,  payments,  demand  of  payment 
and  failure  to  comply  with  such  demands,  etc.,  were  very 
fully  investigated  upon  the  trial  before  the  referee. 

Tha  plaintiff  is  seeking  to  enforce  the  contract,  and  must,, 
tlierefore,  show  that  it  was  valid  and  obligatory  upon  the 
defendants  at  the  time  that  he  alleges  the  defendants* 
broke  it. 

The  referee  has  found  that  the  plaintiff  had  not  paid  for 
the  ice  delivered  to  him  by  defendants,  between  October  17, 
1868,  and  January  1,  1869,  and  that  payment  was  demanded 
of  the  plaintiff  on  the  10th  day  of  March,  1869,  and  that 
he  failed  to  comply  with  the  demand  and  did  not,  in  fact, 
pay  the  balance  he  owed  defendants,  until  the  month  of 
June,  1871. 

The  contract  provided  that  the  plaintiff  should  pay  for 
the  ice  received  by  him  weekly,  and,  further,  that  if  he 
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fails  to  perforin  his  obligations,  then,  at  the  option  of  the 
defendants,  the  agieement  should  be  null  and  void,  and  the 
referee  finds,  as  facts,  the  failure  of  the  plaintiff  to  comply 
with  the  demand  of  payment,  and  that  defendants  served 
written  notice  upon  the  plaintiff  that  they  elect  to  declare 
the  agreement  null  and  void  from  the  date  of  the  service  of 
such  notice.  The  referee  also  finds  that  it  was  the  custom 
of  defendants  to  send  bills  of  ice  delivered  weekly,  and 
also  peraonally  to  demand  payment  of  plaintiff,  and  that 
defendants  had  continued  to  deliver  ice  from  October  17  to 
December  31,  1868,  notwithstanding  plaintiff's  failure  to 
pay,  and  in  this  way  it  may  be  conceded  the  defendants 
had  waived  payment  and  the  right  to  declare  the  contract 
annulled  for  non-payment.  But,  Upon  the  tenth  of  March,, 
the  defendants  made  demand  of  payment ;  gave  him  notice 
in  writing  of  their  election  to  annul  the  contract.  The 
plaintiff's  failure  to  make  payment  after  such  demand 
violated  his  obligation  under  the  contract.  Perhaps  the 
plaintiff,  if  he  had  paid  the  sums  in  arrear,  or  offered  to 
pay  the  same  when  demanded  of  him,  on  the  tenth  of 
March,  might  have,  prevented  the  annulment  of  the  con- 
tract. But  the  plaintiff  neither  tendered  payment  or  offered 
to  pay  the  bills  in  arrear,  unconditionally.  On  the  contrary^ 
he  offered  to  pay  the  arrearages  upon  the  condition  that 
the  Washington  Ice  Company  (into  which  the  defendants^ 
or  some  of  them,  with  others,  had  become  changed)  would 
assume  and  continue  the  contract  made  between  the  plaint- 
iff and  the  defendants. 

The  plaintiff,  even  if  he  had  the  right  to  require  the 
defendants  should  continue  the  contract  after  such  failure 
of  payment,  had  no  right  to  require  this  condition  of  an  in- 
dependent corporation,  although  all  or  some  of  the  defend- 
ants were  stockholders  and  trustees  in  the  new  company 
embracing  others  than  the  defendants. 

The  plaintiff  under  the  contract  was  only  entitled  to  have 

the  obligation  of  the  defendants  to  deliver  the  ice. 

25 
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I  think  this  view  is  well  sustained  in  the  cases  of  Gardner 
V.  Clark,  21  N.  Y.  899 ;  Studer  v.  Bleistein,  48  Hun,  577  ; 
16  N.  Y.  State  Rep.  146. 

Indeed,  I  have  not  been  able  to  discover  in  the  findings  of 
the  referee,  or  in  plaintiff's  requests  upon  him  to  find,  that 
the  plaintiff  has  at  any  time  since  payment  was  demanded 
and  refused,  and  tlie  notice  of  defendants'  election  to  annul 
the  contract  was  given,  that  the  plaintiff  has  sent  his 
wagons  to  defendants'  depot  for  ice  or  demanded  of  them 
there  any  ice  whatever  under  the  contract  he  is  seeking  to 
enforce. 

There  was  some  evidence  and  findings  in  relation  to  the 
change  of  some  of  the  defendants  with  other  persons  into 
another  organization,  and  that  the  defendants  transferred 
their  assets,  etc.,  at  a  certain  period  of  tliis  other  organiza- 
tion, and  that  this  other  organization  furnished  some  of  the 
ice  which  plaintiff  received  under  the  contract  in  question. 
But  those  matters  have  nothing  to  do  with  the  merits  of 
this  case.  There  were  some  exceptions  taken  to  evidence 
upon  these  matters,  but  I  do  not  think  them  well  taken, 
nor  that  they  at  all  affect  the  question  involved  in  this 
action.  I  do  not  perceive  any  error  in  the  referee's  con- 
clusions of  fact  or  of  law,  or  in  his  methods  of  reaching 
them. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
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Nesw  Havbn  Web  Compajstt,  Respondent,  v.  Fbakois  J. 

C.  Feeris,  Appellant. 

Court  of  Appeals,  June  11>  1889. 

1.  Judgment  D^ault—WheTe  plaintifTs  attorney  accepted  and  treates 
one  Adams  as  defendant's  attorney  without  service  of  notice  of  ap- 
pearance, and,  on  subsequently  receiving  a  notice  of  appearance  for 
defendant  from  a  firm,  returned  such  notice  and  notified  them  that 
Adams  had  already  appeared,  whereupon  they,  on  consent  of  Adams, 
had  themselves  substituted  in  place  of  Adams  as  defendant's  attorney, 
but  neglected  to  make  any  further  demand  for  a  copy  of  the  com- 
plaint, plaintiffs  attorney  had  a  right  to  treat  the  defendant  as  in 
default  at  the  expiration  of  twenty  days,  and  enter  judgment. 

iL  Same,  Discretionary, — Whether  the  judgment  should  be  vacated  and 
the  default  opened,  rested  in  the  discretion  of  the  court  below,  and  the 
court  of  appeals  has  no  jurisdiction  to  review  the  exercise  of  such 
discretion. 

Appeal  from  an  order  of  the  general  term  of  New  York 
•common  pleas,  affirming  an  order  granting  a  motion  to 
vacate  a  judgment  taken  by  default,  on  condition  that 
defendant  gave  an  undertaking  with  sureties  to  pay  any 
judgment  recovered,  and  in  case  of  his  failure  to  do  so,  then 
denying  the  motion. 

This  action  was  commenced  on  the  29th  day  of  May,  1888, 
by  the  service  of  a  summons  on  the  defendant,  and  on  the 
same  day  an  order  of  arrest  was  issued  in  the  action  against 
him,  by  virtue  whereof  he  was  taken  into  custody  by  the 
sheriff.  On  the  81st  day  of  May,  plaintiff's  attorney  was 
requested  to  call  at  the  office  of  John  J.  Adams,  an  attorney- 
at-law,  and  in  pursuance  of  such  request,  he  went  there  and 
met  the  defendant  in  the  custody  of  the  sheriff.  He  was 
there  informed  by  the  defendant  that  Adams  was  his  attor- 
ney in  the  action,  and  after  considerable  consultation,  it  was 
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arranged  that  the  defendant  should  be  released  upon  th& 
execution  by  Adams  of  the  following  instrument: 

^^  Whereas,  an  order  of  arrest  was  bsued  in  this  action^ 
on  May  29, 1888,  under  which  the  defendant  was  arrested  'y 
and, 

^^  Whereas,  it  is  desired  that  the  sheriff  accept  the  defend- 
ant's undertaking,  so  that  he  be  released  from  arrest ; 

**'  Now,  in  consideration  therefor,  I  hereby  agree  that  th& 
defendant  shall  be  produced  when  required  ;  he  will  render 
himself  amenable  to  any  mandate  which  may  be  issued  to 
enforce  final  judgment  against  him  in  the  action. 

"JNO.  J.  ADAMS, 

^'Atty.for  DefendarU  Ferris:' 

Which  instrument  was  then  delivered  to  plaintiff's  attor- 
ney. On  the  15th  day  of  June,  plaintiff^s  attorney  received 
a  formal  notice  of  appearance,  and  a  demand  for  a  copy  of 
the  complaint  from & ^  signing  them- 
selves as  attorneys  for  the  defendant,  which  notice  he  imme- 
diately returned,  assigning  for  his  reason  that  the  defendant 
had  already  appeared  by  Adams,  as  his  attorney.  There- 
after, Adams,  as  attorney  for  the  defendant,  consented  that 
& should  be  substituted  as  attor- 
neys in  his  place,  and  accordingly,  on  the  18th  day  of  June^ 
a  formal  order  was  entered  in  the  clerk's  ofSce  substituting 
them  as  his  attorneys  in  the  place  of  Adams,  and  a  copy  of 
that  order  was,  on  the  same  day,  served  upon  plaintiff's 
attorney. 

Subsequent  thereto  no  demand  of  the  complaint  was  made 
upon  plaintiff's  attorney.  Thereafter,  plaintiff's  attorney 
entered  judgment  by  default  against  the  defendant. 

Andrew  GHlhooley^  lot  appellant. 
Franklin  Blen^  for  respondent. 


NEW  HAVEN  WEB  CO.  v.  FERRIS.  889 

Opinion  of  the  Court,  by  Earl,  J. 

Eabl,  J. — The  claim  of  the  defendant  is  that  there  was 
BO  appearance  on  his  part  by  Adams  as  required  by  section 
421   of  the  Code,  and  that,  therefore,  his  appearance  by 

& was  sufficient,  and  he  was  not  in 

default.  Adams  was  in  fact  defendant's  attorney  in  the 
action.  He  signed  the  undertaking  as  such  attorney. 
Plaintiffs  attorney  accepted  and  treated  him  as  such,  and 

when  ne  received  notice  of  appearance  from & 

he  notified  them  that  Adams  had  already  ap- 
peared in  the  action,  and  they  acquiesced  in  that  position 
taken  by  him  by  making  no  protest  or  objection  thereto, 
and  by  retaining  their  returned  notice  of  appearance.  They 
then  procured  the  consent  of  Adams  to  their  substitution, 
and  had  themselves,  by  a  formal  order,  substituted,  and 
thereafter  made  no  further  demand  for  a  copy  of  the  com- 
plaint. 

Even  if  Adams*  appearance  was  not  regular  and  did  not 
bind  the  defendant  as  a  general  appearance  in  the  action, 
yet  we  think  the  conduct  of  his  attorneys  was  such  as  to 
waive  their  first  appearance  and  their  demand  of  complaint ; 
and  after  their  substitution,  in  order  to  entitle  themselves 
to  a  copy  of  the  complaint,  they  should  have  renewed  their 
demand.  Hence  we  think  the  plaintiff's  attorney  had  the 
right  to  treat  the  defendant  as  in  default,  and  the  judgment 
was  regularly  entered. 

Whether  the  judgment  should  be  vacated  and  the  default 
opened,  therefore,  rested  in  the  discretion  of  the  supreme 
court,  and  we  have  no  jurisdiction  to  review  the  exercise  of 
that  discretion. 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur,  except  RnaEB,  Ch.  J.,  absents 
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The  PbopIiB  op  thb  State  op  New  Tobk,  Respondent, 

v.  Febdikand  Caboun,  Appellant. 

« 

Court  qf  Appeals^  Jtme  28,  1889. 

1.  Criminal  law.  Trantf erring  indictment.'-Asi.  indictment  found  in  the 
*'  general  sessions  of  the  peace,  of  the  city  and  county  of  New  York,'' 
may,  on  application  of  the  district  attorney,  and  without  notice  to  the 
defendant,  be  transferred  to  the  court  of  oyer  and  terminer,  there  to  be 
determined. 

8»  Trial,  Juror, — It  is  for  the  trial  court  to  determine  from  the  whole 
examination  of  a  juror,  including  his  appearance  and  demeanor,  as  to 
his  competency,  under  subd.  8,  section  377  of  the  Criminal  Code;  and 
a  decision  sustaining  the  challenge  is  not  error,  where,  npon  the  trial 
of  an  indictment  for  murder  in  the  first  degree,  a  Juror,  challenged  by 
the  people  for  bias,  testified  that  his  scruples  were  such  as  to  render 
him  extremely  reluctant  to  find  the  defendant  guilty  of  murder  in  the 
first  degree,  even  though  this  testimony  was  somewhat  modified  by 
further  examination. 

8.  Criminal  law.  Murder, — ^Evidenoe  held  sufficient  to  sustain  a  charge 
of  murder  in  the  first  degree. 

Appeal  from  a  judgment  of  the  oyer  and  terminer,  en- 
tered upon  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree. 

Wm,  F,  Howe^  for  appellant. 

James  W,  0-off^  for  respondent. 

Danpobth,  J. — Our  judgment  must,  in  this  case,  be 
against  the  appellant.  The  circumstances  of  the  homicide 
leave  no  doubt  that  the  act  was  qualified  by  every  condition 
which,  by  statute,  constitutes  murder  in  the  first  degree 
Its  subject  was  the  defendant's  wife  in  name,  but  mistress 
in  fact.  He  determined  upon  a  separation,  and  to  this  she 
did  not  assent.  Quarrel  and  threats  followed,  and  at  the 
time  named  in  the  indictment,  a  scream  was  heard  coming 
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from  the  hall  into  which  the  prisoner's  apartment  opened, 
and  he  was  seen  ditiwing  the  woman  by  her  hair  into  his 
room,  and  the  door  closed ;  other  screams  were  heard  as 
from  a  woman,  and  a  sound  as  of  something  dragged  on  the 
floor;  there  was  a  kind  of  chopping  or  dull  sound — eighteen 
or  twenty  in  rapid  succession — and  while  this  hitting  was 
going  on,  a  man's  voice  was  heaixl ;  he  Siiid,  ^'  Now  die,  die, 
die."  There  was  an  eyewitness ;  a  woman  standing  on  a 
stoop  close  to  the  window  of  the  defendant's  room,  and  on 
a  level  with  it.  She  heard  a  scream,  and  looking  in  at  the 
window,  saw  the  defendant  holding  his  wife  with  his  left 
hand,  and  she  says  ^^he  struck  her  with  an  axe  on  the  fore- 
head." "  He  kept  on,  striking  her  several  blows  " — ^three  or 
four.  The  witness  went  for  assistance  to  i^  lower  room,  and 
from  there  heard  dull,  muffled  blows.  Officers  Conner  and 
Breen  came.  They  found  the  prisoner  and  the  body  of  his 
wife.  Conner  asked  the  defendant  ^^  what  he  assaulted  his 
wife  for,"  and  he  said,  ^^she  wanted  me  to  kill  her,  and  I 
killed  her."  Her  body  showed  the  result  of  blows ;  contusion 
of  the  cheek,  abrasion  of  the  right  eye,  wound  under  the 
chin,  compound  fracture  of  the  upper  jaw,  fracture  of  the 
lower  jaw,  fracture  of  the  nasal  bone,  destruction  of  the 
right  eye-ball,  compound  fracture  of  the  skull,  fifth,  sixth, 
seventh,  eighth,  ninth  and  tenth  ribs  of  the  right  side,  and 
&s  many  on  the  left  side  broken,  and  the  physician  "  found 
as  cause  of  death  these  multiple  fractures  and  contusions.'' 
Upon  the  trial,  as  a  witness  in  his  own  behalf,  the  pris- 
oner testified  that  on  the  occasion  in  question  he  gave  his 
wife  one  blow  only,  and  tliat  with  his  fist ;  that  she  then 
seized  the  axe  and,  in  spite  of  his  efforts  to  prevent  her, 
'struck  herself  with  such  effect  as  to  produce  the  injuries 
above  described.  There  was  no  other  defense  and,  indeed, 
except  by  criticism  and  exceptions  by  counsel,  the  prisoner 
was  undefended.  It  was  impossible,  in  view  of  the  evidence, 
for  his  counsel  to  do  more.  The  offense,  charged  was  un- 
mistakably made  out,  and  there  was  not  the  slightest  fouiula- 
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tion  for  the  motion,  the  denial  of  which  furnished  the  giound 
for  the  first  point  now  argued  for  the  appellant,  viz.,  that 
the  charge  of  murder  in  the  first  degree  should  be  withdrawn 
from  the  consideration  of  the  jury. 

The  indictment  was  found  in  the  *^  general  sessions  of 
the  peace,  of  the  city  and  county  of  New  York,"  and  on 
application  of  tlie  district  attorney,  and  without  notice  to 
the  defendant,  was  sent  to  the  court  of  oyer  and  terminer, 
there  to  he  determined.  At  the  opening  of  the  trial,  the 
prisoner's  counsel  objected  that  for  want  of  such  notice  the 
removal  was  invalid  and  the  court  without  jurisdiction. 
The  objection  was  properly  disregarded.  The  power  to 
make  such  transfer  is  given  by  statute,  and  neither  by 
legislation  nor  the  decision  of  any  court  to  which  our  atten- 
tion is  called,  or  of  which  we  have  knowledge,  is  it  made 
necessary  to  apprise  a  pei*son  indicted  that  an  indictment 
found  in  one  court  will  be  taken  for  trial  into  another. 
Nor  does  it  appear  that  either  reason  or  the  ends  of  justice, 
or  the  preservation  of  any  right  of  the  citizen,  requires  that 
the  practice  contended  for  by  the  appellant  should  prevail. 
He  might  as  well  complain  that  he  had  no  previous  notice 
of  the  application  for  the  indictment. 

Other  exceptions  also  forming  the  basis  of  argument  were 
taken  at  the  trial.  They  relate  to  its  conduct,  to  the 
sustaining  by  the  court  of  challenges  by  the  people  to 
jurors,  upon  the  ground  of  their  opinions  concerning  capi- 
tal punishment.  The  Code  of  Crim.  Procedure,  §  377,  pro- 
vides that,  in  such  a  case  as  the  present,  a  person  entertain- 
ing "such  conscientious  opinions  as  could  preclude  his 
finding  the  defendant  guilty,  shall  neither  be  permitted  nor 
compelled  to  serve  as  a  juror." 

On  this  occasion  each  said,  in  substance,  that  his  scruples 
were  such  as  would  render  him  "extremely  reluctant  to 
find  the  defendant  guilty  of  murder  iu  the  first  degree,'* 
and  although  this  was  attenuated,  and  somewhat  modified, 
by  further  examination,  it  was  for  the  court  to  say,  from 
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the  whole  examination,  of  the  juror,  including  his  appear- 
ance and  demeanor,  whether  he  was  fit  and  competent  to 
perform,  fairly  and  impaitially,  his  duty  as  a  trier  of  the 
issues  which  involved  such  result. 

Other  objections  were  made  by  the  defendant's  counsel, 
to  decisions  of  the  court  in  the  course  of  empanelling  the 
jury,  to  some  questions  on  testimony,  and  to  refusals  of 
the  court  to  charge,  in  certain  respects,  as  requested  by 
him.  We  have  examined  all.  We  find  none  that  possess 
any  merit  and  except  for  the  importance  of  the  case,  they, 
as  well  as  those  alreadv  mentioned,  would  have  been 
treated  as  frivolous.  The  prisoner  was  well  and  carefully 
tried  ;  he  had  the  benefit  not  only  of  the  substance,  but  the 
forms  of  law,  and  no  other  result  than  that  expressed  in 
the  verdict  of  the  jury  and  the  judgment  of  the  court  could 
have  been  reached. 

That  judgment  must  be  affirmed. 

All  concur,  except  Finch,  J.,  absent. 


The  People  op  the  State  of  New  Yobk,  Respondent,  v. 

John  Lewis,  Appellant. 

Court  cf  Appeals  J  June  28, 1889. 

1.  Criminal  law.  Charge  to  the  jury. — ^Where,  upon  a  trial  for  murder,  there 

were  but  two  exceptions  to  the  judge^s  charge  to  the  jury,  both  as  to 
a  statement  of  fact  in  the  charge,  one  of  which  was  corrected,  and  the 
other  submitted  to  the  jury  for  them  to  determine  the  same,  there  Is 
no  error. 

2.  Same.    Exception. — ^An  exception  to  evidence,  on  the  ground  that  it  is 

cumulative,  which  is  clearly  frivolous,  furnishes  no  ground  for  dis- 
turbing the  judgment.  ^ 

3.  Same, — Facts  held  sufficient  to  warrant  a  conviction  of  murder  in  the 

first  degree. 

Appeal  from  a  judgment  of  the  court  of  general  sessions 
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of  the  peace  in  and  for  the  city  and  county  of  New  York^ 
entered  upon  a  verdict,  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 

Wm.  F.  Howe  for  appellant. 

John  W.  Q-offi  assistant  district  attorney,  for  respondent.. 

Per  Citbiam. — We  have  deemed  it  our  duty  to  examine 
the  record  in  this  case,  notwithstanding  the  appeal  had 
been  substantially  abandoned.  The  evidence  justifies  the^ 
claim  of  the  district  attorney  that  the  killing  of  Alice  Jack- 
son was  a  deliberately  planned  and  premeditated  murder. 
There  was  motive,  preparation,  lying  in  wait  for  opportu- 
nity, and  a  fatal  execution  of  the  murderous  purpose^, 
under  circumstances  of  great  atrocity.  The  evidence 
against  the  defendant  was  g^ven  by  disinterested  witnesses.. 
It  shows  that  the  relations  between  the  deceased  and  the 
defendant  had  been  meretricious ;  that  the  defendant  had 
shot  and  wounded  the  deceased  on  a  previous  occasion  ; 
that  she  had  left  him ;  that  he  sought  to  regain  her  society, 
and  that  she  repulsed  him ;  that  he  had  threatened  her,, 
and  on  the  morning  of  the  homicide,  had  armed  himself 
with  two  pistols,  and  waited  for  her  as  she  went  to  the 
butcher  shop,  and  on  her  return  to  the  house  where  she 
was  employed,  followed  her  in,  and  shot  her  several  times, 
twice  fatally.  His  subsequent  conduct  and  declarations 
corroborate  the  evidence  of  the  eye  witnesses  of  the  trans- 
action. 

The  defendant  sought,  by  his  own  testimony,  to  show 
that  the  deceased  shot  hereelf,  but  his  story  is  so  contradic- 
tory and  incredible  as  to  render  it  impossible  of  belief.  The- 
facts  of  the  case  fully  warranted  a  conviction,  and  the  jury 
reached  the  only  reasonable  conclusion. 

There  was  but  one  exception  to  evidence,  and  that  was. 
on  the  ground  that  certain  evidence  offered  was  cumulative^ 
and  was  clearly  frivolous. 
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There  were  two  exceptions  to  the  charge,  and  both  re- 
lated  to  statements  of  fact.  The  judge  corrected  one,  and 
submitted  it  to  the  jury  to  find  as  to  the  other  fact  referred 
to.  The  trial  was  a  fair  one,  and  there  is  no  reason  for 
disturbing  the  judgment. 

Judgment  affirmed. 

All  concur,  except  FiKOH  J.,  absent. 


The  People  of  the  State  of  New  Tobk,  Respondent,  v. 

James  Nolan,  Appellant. 

Cowrt  of  Appeals,  June  28,  1889. 

1.  Criminal  law,    Biffect  qf  amendment  to  section  491  et  seq.  qf  the  Penal 

Code.—Bj  virtue  of  section  10  of  chap.  489  of  1888  amending  section 
491  et  8ftq,  of  tlie  Penal  Code,  tlie  provisions  of  said  section,  as  tliey 
existed  prior  to  the  passage  of  said  amendment,  remain  in  force,  un- 
affected by  the  repealing  section  in  said  amendatory  act,  so  far  as  re- 
lates to  such  crimes  committed  before  the  act  went  into  e£Fect;  and  a 
person,  convicted  after  January  1,  1889,  when  said  act  went  into  ef* 
feet,  of  the  crime  of  murder  in  the  first  degree,  committed  before  that 
time,  but  after  the  passage  of  the  act,  Is  properly  sentenced  to  death 
by  hanging. 

2.  Same,    Sufficient  eoi(2ence.^Evidenceheld  sufficient  to  Justify  a  verdict 

for  murder  in  the  first  degree. 

Appeal  from  a  judgment  of  the  court  of  general  sessions 
of  the  peace,  in  and  for  the  city  and  county  of  New  York, 
entered  upon  a  verdict,  convicting  defendant  of  the  crime 
of  murder  in  the  first  degree. 

Wm.  F.  Hotae^  for  appellant. 

John  W.  Q-off^  assistant  district  attorney,  for  respondent. 

Peokham,  J. — The  counsel  for  the  defendant  has  argued 
two  points  before  us,  upon  which  he  claims  that  the  judg- 
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ment  in  this  case  should  be  reversed.  He  claims  that  the 
verdict  was  against  the  weight  of  evidence,  and  that,  hence, 
justice  requires  a  new  trial,  and  also  that  the  death  penalty 
by  hanging  can  no  longer  be  inflicted  in  such  a  case  as  this, 
and  that  the  statute  of  1888,  which  provides  for  inflicting 
such  penalty  by  means  of  electricity  does  not  apply,  or  that 
if  it  did,  it  would  be  unconstitutional  as  being  an  ex  post 
facto  law. 

A  careful  perusal  of  the  evidence  contained  in  the  record 
leads  us,  without  hesitation,  to  a  perfect  agreement  with 
the  jury  in  the  verdict  of  murder  in  the  first  degree. 

The  killing  is  admitted,  but  it  is  alleged  to  have  been  per- 
petrated by  the  defendant  while  in  such  a  mental  state  as 
to  call  for  his  acquittal  on  the  ground  of  insanity.  The 
evidence  is  clear  and  conclusive  that  no  such  immunity  can 
properly  be  claimed  for  the  defendant.  It  does  ilot  raise 
within  us  a  shadow  of  doubt,  that  at  the  time  of  the  homi- 
cide the  defendant  was  of  perfectly  sound  mind.  That 
part  of  it  which  has  been  assumed  proved  the  contrary,  is 
80  exceedingly  weak  and  vague  that  it  scarcely  requires 
consideration. 

There  is  some  evidence  which  shows  that  the  defendant, 
when  a  small  boy,  fell  off  the  banisters  as  he  was  sliding 
down  and  hit  his  head,  and  remained  unconscious  for  a 
couple  of  hours.  Shortly  after  his  mother^s  death,  and 
when  at  the  age  of  twelve,  he  awoke  at  night  and  told  ids 
brother  that  he  had  seen  his  mother,  and  called  his  atten- 
tion to  her,  and  his  brother,  much  older,  told  him  to  "  shut 
up  and  go  to  sleep."  This  is  said  to  have  been  of  somewhat 
frequent  occurrence  since,  while  sleeping  with  his  brother. 
It  seems  always  to  have  occurred  at  night,  and  no  one 
other  than  his  brother  gave  any  testimony  regarding  it. 
He  had  one  such  so-called  delusion  about  two  weeks  before 
the  shooting,  as  the  brother  says.  The  brother  also  testified 
that  once  when  the  defendant  was  seventeen  years  of  age 
he  was  overcome  with  the  heat,  and  the  counsel  for  the 
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defendant,  who  was  then  examining  the  witness,  at  once 
suggested  that  it  was  a  sunstroke,  and  the  brother  assented, 
and  added  that  he  disremembered  whether  he  was  uncon- 
scious or  not,  but  that  he  was  sick  about  a  week.  It  is 
entirely  evident  that  there  was  no  sunstroke  about  it.  Tlie 
defendant  at  the  time  of  the  trial  was  about  twenty-three 
years  of  age  and  had  been  a  hard  drinker.  He  was  also 
afflicted  with  syphilis  in  quite  a  severe  form. 

This  completes  the  evidence  which,  it  is  alleged,  shows 
the  defendant  to  have  been  insane  at  the  time  of  the  homi- 
cide. No  one  had  ever  supposed  that  there  was  any  mental 
derangement  or  unsoundness  about  him  prior  to  that  event* 
Nothing  in  his  manner,  actions,  speeches  or  general  course 
of  life  had  ever  led  any  one  to  suspect  that  the  defendant 
differed  in  any  respect  from  men  whose  mental  condition 
was  sound  beyond  all  question.  The  evidence  shows  that 
he  had  been  living  with  this  unfortunate  woman,  and  to  a 
certain  extent  had  been  supported  by  her.  She  was  a 
prostitute,  and  the  immediate  cause  of  the  crime  was  her 
refusal  to  support  defendant  any  longer,  and  also  the  fact 
that  the  defendant  discovered  that  she  was  bestowing  her 
favoi-s  upon  another  man,  whom  he  found  in  the  room 
with  her  a  short  time  prior  to  the  perpetration  of  the  deed. 
He  went  away,  purchased  a  pistol,  brought  a  man  with 
him  back  to  the  house,  and  both  went  in,  and  he  called  for 
her  to  come  downstairs,  saying  that  there  was  a  man  there 
who  wanted  to  see  her. 

She  finally  came,  when  the  man  left,  and  the  defendant 
sent  the  landlady  into  her  own  room,  and  there  in  the  hall, 
with  his  hands  upon  the  hall  door  leading  into  the  street,  to 
secure  a  means  of  retreat,  he  drew  the  pistol  and  fired  at 
her  five  times,  each  shot  taking  effect,  and  the  fatal  one 
lodging  in  her  abdomen.  He  then  fled.  When  subse- 
quently arrested,  he  stated  that  he  had  shot  her  because 
^'she  had  shook"  him,  and  he  was  angry,  and  did  not 
know  what  he  did* 
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This  is  the  substance  of  the  case,  and  we  can  but  repeat 
our  entire  satisfaction  with  the  verdict  of  the  jury.  A 
clearer  case  of  deliberate  and  willful  murder  it  would  be 
difficult  to  show. 

The  second  ground  taken  for  a  reversal  of  this  judgment 
seems  to  us  to  be  wholly  free  from  merit. 

If  I  have  been  able  to  understand  the  argument  of  the 
counsel  for  defendant,  it  is  that  the  legislature  in  changing 
the  manner  of  inflicting  the  death  penalty  from  hanging  by 
the  neck  to  the  application  of  electricity,  has  done  it  in  so 
stupid  a  manner  as  to  leave  no  method  of  inflicting  the 
death  penalty  upon  those  who  committed  murder  subse- 
quent to  the  passage  of  the  act  and  prior  to  the  time  when 
it  went  into  operation  (January  1, 1889),  provided  the  trial 
took  place  after  such  date  and  the  sentence  was  conse- 
quently then  pronounced. 

The  act  amended  those  sections  of  the  Code  of  Criminal 
Procedure  which  related  to  carrying  out  the  punishment  of 
death  by  hanging,  and  substituted  in  their  place  the  pro- 
visions requiring  the  application  of  electricity  as  therein 
stated,  and  it  repealed  all  acts  and  parts  of  acts  inconsistent 
with  its  provisions.. 

But  by  section  10  it  was  enacted  as  follows:  ^^ Nothing 
contained  in  any  provision  of  this  act  applies  to  a  crime 
committed  at  any  time  before  the  day  when  this  act  takes 
effect.  Such  crime  must  be  punished  according  to  the  pro- 
visions of  law  existing  when  it  is  committed,  in  the  same 
manner  as  if  this  act  had  not  been  passed ;  and  the  provi- 
sions of  law  for  the  infliction  of  the  penalty  of  death  upon 
convicted  criminals,  in  existence  on  the  day  prior  to  the 
passage  of  this  act,  are  continued  in  existence  and  appli- 
cable to  all  crimes  punishable  by  death,  which  have  been 
or  may  be  committed  before  the  time  when  this  act  takes 
effect.  A  crime  punishable  by  death,  committed  after  the 
beginning  of  the  day  when  this  act  takes  effect,  must  be 
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punished  according  to  the  provisions  of  this  act,  and  not 
otherwise." 

We  are  unable  to  see  why  this  section  is  not  a  perfect 
answer  to  the  argument  of  the  counsel  for  the  defendant. 
The  claim  seems  to  be  that,  by  the  eleventh  section  of  the 
act,  all  acts  and  parts  of  acts  inconsistent  with  its  provis- 
ions were  repealed,  and  therefore,  as  the  amendments  made 
by  the  prior  sections  of  the  act  to  those  sections  of  the 
•Code  of  Criminal  Procedure,  which  provided  for  death  by 
hanging,  had  wiped  out  such  sections  as  originally  enacted, 
there  was  no  law  left  for  inflicting  the  death  penalty  other 
than  the  sections  as  amended,  which  provided  for  its 
infliction  by  means  of  electricity,  and  that,  as  applied  to 
defendant's  case,  such  law  was  ex  post  facto. 

This  reasoning  leaves  out  of  view  the  provisions  of 
section  ten.  The  legislature,  in  that  section,  expressly 
enacted  that  nothing  contained  in  any  provision  of  the  act 
should  apply  to  a  crime  committed  at  any  time  before  the 
-day  when  the  act  took  effect.  It  went  further,  and  in  so 
many  words  provided  that  as  to  such  a  crime,  the  punish- 
ment must  be  according  to  the  old  provisions  in  the  same 
manner  as  if  the  act  had  not  been  passed. 

The  defendant's  counsel  gives  a  force  to  the  repealing 
•words  of  section  eleven,  wliich  the  legislature  expressly 
enacts  they  should  not  have.  He  says  they  repeal  all  acts 
prior  to  the  repealing  of  the  sections  of  the  Code  relative  to 
the  infliction  of  the  death  penalty,  and  as  the  Code  directed 
that  the  defendant  was  to  be  punished  according  to  its  pro- 
visions, the  prior  laws  were  not  applicable  to  the  defend- 
ant's case,  who  was  thus  left,  according  to  counsel's  conten- 
tion, to  be  punished  according  to  the  Code  as  it  now  exists, 
not  as  it  existed  heretofore,  as,  by  the  amendment,  its 
former  provisions  were  repealed. 

I  am  not  sure  that  I  have  perfectly  comprehended  the 
position  taken  by  the  counsel  for  the  defendant,  but  this  is 
his  argument  as  I  understand  it  from  his  brief.     The  diffi- 
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culty  and  the  whole  difficulty  with  it  is  as  I  have  already 
suggested.  It  wholly  ignores  the  provisions  and  effect  of 
the  tenth  section,  the  saving  clause  of  the  act. 

By  reason  of  such  clause,  the  sections  of  the  Code,  as- 
they  existed  prior  to  the  passage  of.  the  act,  remain,  for  all 
purposes  therein  stated,  in  full  force  and  effect,  exactly 
the  same  as  if  no  act  of  amendment,  alteration  or  repeal  had 
ever  been  passed,  and,  on  that  account,  and  for  that  reason, 
the  law  in  force  in  this  state,  so  far  as  the  defendant  is  con- 
cerned, remains  as  it  was  before  January  1, 1889,  and  all  ita 
provisions  relating  to  the  infliction  of  the  death  penalty  by 
hanging,  are  saved  and  continued. 

No  amount  of  reasoning  or  argument  can  make  thia 
plainer,  than  it  is  made  by  the  statute  itself,  and  further 
amplification  would  only  tend  to  confuse  what  is  now  clear 
and  unambiguous. 

The  judgment  should  be  affirmed. 

All  concur,  except  Finch,  J.,  absent. 


AuausTTTS    Ross,  Executor  et  al,^  Respondents,   «.  Ds 
Witt  A.  Gleason  et  al.^  Appellants. 

Court  qf  Appeals,  October  8,  1889. 

Affirming  44  Hun,  626,  Mem. 

Will.  Undue  ir^uence. — A  change  in  a  testator's  will,  even  though  nnao- 
counted  for,  presents  no  ground  for  contest,  unless  brought  about  by 
fraud  or  deceit,  or  an  influence  unfairly  exercised,  so  that  the  words, 
though  the  words  of  the  testator,  represent  the  mind  of  another 
person. 

Appeal  from  a  judgment  of  the  general  term,  reversing 
a  decree  of  the  surrogate,  refusing  probate  to  a  will,  on  the 
ground  that  it  was  procured  by  fraud  and  undue  influence^ 
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and  remitting  the  proceedings  with  directions  to  admit  sec- 
ond codicil  to  probate. 

JE.  Countryman^  for  appellants* 

Albert  F.  Gladding^  for  respondents. 

Danpobth,  J.—*  Alexander  Foster  made  his  will  on  the  6th 
of  December,  1888,  and  a  codicil  on  the  14th  of  March,  1884. 
He  made  what  purports  to  be  a  codicil  on  the  24th  of  June, 
1884.  He  died  on  the  15th  of  August,  1884,  and  the  will 
and  codicil  of  March  14th  were  admitted  to  probate  without 
objection,  but  the  paper  of  June  24, 1884,  was  objected  to 
by  Elizabeth  E.  Lee  and  De  Witt  A.  Gleason  on  the  grounds; 

Fir»t.  That  the  testator  was  at  the  time  of  unsound  mind 
and  incompetent  to  execute  the  same. 

Second.  That  its  execution  was  procured  by  fraud  and 
undue  influence. 

Third.    That  it  was  not  properly  executed  as  a  codicil. 

The  second  ground  was  approved  by  the  surrogate,  and 
for  that  reason  probate  was  refused.  The  general  term  re- 
versed the  decision  of  the  surrogate  and  directed  the  paper 
of  June  24th  to  be  admitted  to  probate  as  a  second  codicil. 
The  appellants'  counsel  urges  against  their  decision  the 
same  ground  which  prevailed  with  the  surrogate  and  con- 
tends that  the  codicil  of  June  24th  was  procured  by  undue 
influence  over  the  decedent.  The  appellants  are  £!lizabeth 
E.  Lee  and  De  Witt  A.  Gleason.  They  were  two  of  the 
four  children  of  John  R.  Gleason,  who  was  a  nephew  of 
the  decedent.  They  were  beneficiaries  under  the  will  and 
fii-st  codicil,  and  contestants  before  the  surrogate  against 
the  probate  of  the  second  codicil.  By  the  will  (December 
6, 1883),  the  testator  says :  "I  give  and  bequeath  to  each  of 
the  four  children  of  my  nephew,  John  R.  Gleason,  the  sum  of 
five  hundred  dollars,  provided  De  Witt  A,  Gleason,  one  of 
such  children,  within  sixty  days  after  my  death  and  upon 

the  request  of  my  executor,  reassigns  to  my  executor  a 

26 
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mortgage  on  the  Methodist  Church  at  Norwich,  N.  Y.,  and 
in  case  such  De  Witt  A.  Gleason  does  not  within  sixty  days 
deliver  and  properly  assign  such  bond  and  mortgage  to  my 
executor,  the  bequest  to  such  four  children  shall  be  void, 
and  the  money  shall  be  disposed  of  under  the  residuary 
clause  of  this  will,  but  nothing  herein  contained  shall  be 
construed  as  releasing  any  right  or  interest  in  such  bond 
and  mortgage  to  such  De  Witt  A.  Gleason." 

By  the  codicil  of  March  14th,  1884,  he  confirmed  the  will 
in  every  respect,  except  as  follows,  saying :  **  I  hereby  will 
and  direct,  that  in  case  De  Witt  A.  Gleason  and  Clark  Glea- 
son, or  either  of  them,  present  any  claim  or  debt  or  demand 
against  my  estate,  of  any  name  or  nature  whatsoever,  except  a 
claim  for  the  legacy  bequeathed  to  them  in  my  said  will,  that 
then  and  in  that  case  the  amount  of  any  such  claim,  debt  or 
demand  shall  be  deducted  from  the  sum  bequeathed  to  one 
or  both  presenting  such  claim,  debt  or  demand  ;  and  such 
legacy  shall  be  reduced  by  the  amount  thereof  and  only  the 
remainder  paid  by  my  executor  from  my  estate.  And  that 
if  any  other  person  shall  make  or  present  a  claim  which  shall 
have  been  assigned  by  said  De  Witt  or  Clark  Gleason,  that 
the  amount  thereof  shall  likewise  be  deducted  from  the 
legacy  bequeathed  in  my  will  to  the  person  making  such 
assignment." 

Clark  Gleason,  thus  named,  was  also  a  son  of  John  R. 
Gleason,  and,  consequently,  one  of  the  four  children  referred 
to  in  the  will.  By  the  second  codicil  the  testator  ratified 
the  will,  except  as  to  the  children  of  John  R.  Glejiaon.  As 
to  the  provision  in  their  favor,  he  says :  "  I  hereby  revoke 
and  annul  the  bequest  mentioned  in  third  division  or  para- 
graph of  my  said  will,  whereby,  in  said  will,  I  bequeathed 
to  each  of  the  four  children  of  my  nephew,  John  R.  Glea- 
son, the  sum  of  $500,  and  hereby  revoke  all  bequests  and  de- 
vises and  provisions  in  my  said  will  in  favor  of  the  children 
.of  said  John  R.  Gleason,  and  hereby  will  that  said  $2,000 
mentioned  in  said  third  division  shall  go  into  the  residuary 
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fund  or  bequest  mentioned  in  said  will,  and  to  be  disposed 
of  as  therein  mentioned  and  as  the  ^  rest  and  residue  '  is 
therein  devised  and  bequeathed  and  directed." 

This  change  led  to  the  inquiry  which  resulted  in  the 
opposition  before  the  surrogate.  Of  itself  it  seems  a  nat- 
ural sequence  of  the  apprehension  manifested  in  the  will, 
and  the  caution  which  dictated  the  provision  in  the  first 
codicil.  By  the  will  the  gift  was  accompanied  by  a 
proviso  and  a  penalty,  and  by  the  first  codicil  other 
safeguards  are  interposed  between  the  possible  adverse 
pecuniary  claims  of  his  beneficiaries,  either  directly  or  by 
their  assigns.  It  is  not  denied  that  the  testator  was  at  all 
these  times  of  sound  mind,  and  he  was,  according  to  the 
evidence,  perfectly  competent  to  exert  and  direct  its  opera- 
tions. Certainly  the  various  clauses  of  the  will  and  codicil 
indicate  a  firm  determination  to  provide  against  certain 
apprehended  or  possible  claims  or  contentions  on  the  part 
of  those  persons  to  whom  he  refers.  They  are  the  words 
of  a  man  acting  advisedly  and  guarding  against  a  state  of 
things  not  then  fully  appearing,  but  which,  after  his  death, 
might  be  made  to  confront  his  representatives.  In  fear  of 
that,  they  might  naturally  have  been  written. 

The  contention  of  the  appellant  is  that  fear  of  another 
sort  actuated  him  ;  that  his  mind  was  not  free,  but  moved 
by  fear  or  fraud,  or  influence,  or  fear  and  fraud  joined. 
What  his  mind  was  is  easily  discoverable  by  circumstances, 
and  we  find  nothing  whatever  to  show  that  the  change  was 
either  an  unnatural  one  or  contrary  to  his  intent. 

By  an  earlier  will  (of  1879)  he  had  given  to  the  four 
children  $2,000  to  be  divided  between  them.  The  same 
sum,  its  division  more  specifically  provided  for,  was  given  by 
the  will  of  December,  1883,  but  qualified  by  the  condition 
already  recited,  in  respect  to  a  surrender  by  De  Witt  A. 
Gleason  of  the  Methodist  church  mortgage.  It  belonged 
to  the  testator  and  was  for  $5,000.  It  appears  that  before 
the  14th  of  March,  1884,  he  had  placed  it  in  the  hands  of 
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De  Witt  A.  Gleason,  and  given  him  written  authority  to 
sell  and  dispose  of  it,  ^^  and  for  his  services  in  the  matter 
as  heretofore  rendered,"  agreed  to  allow  him  one-half  of  the 
net  proceeds  received  by  him  on  its  sale.  Mr.  Foster  was 
disappointed  with  Gleason's  management  of  the  business, 
and  on  the  14th  of  March  withdrew  by  notice  in  writing 
the  authority  so  conferred  and  required  the  return  of  the 
bond  and  mortgage.  This  was  served  upon  Gleason.  There 
is  an  obvious  and  natural  connection  between  this  revoca- 
tion and  the  requirement  in  the  codicil  of  the  same  date. 

By  subsequent  transactions,  in  which  Gleason  and  Lee, 
the  husband  of  Mrs.  Lee,  participated,  the  church  property 
was  sold,  and  such  an  arrangement  of  the  church  debts 
made  as  enabled  Mr.  Lee  to  realize  a  sum  amounting,  as 

4 

estimated  by  the  testator,  to  $3,000,  and  all  of  that  he 
attributed  to  the  control  by  Lee  and  Gleason  of  his  $5,000 
mortgage.  Something  at  least  was  realized,  and  whether  the 
testator  is  mistaken  in  the  amount  or  not  is  quite  immaterial.. 
Enough  had  taken  place  between  himself  and  those  persons,, 
whether  well  interpreted  by  him  or  not,  to  account  for  any 
change  he  might  choose  to  make  in  the  direction  of  his. 
gifts.  But  if  unaccounted  for,  that  change  would  present 
no  ground  for  contest,  unless  brought  about  by  fraud,  or 
deceit,  or  an  influence  unfairly  exercised,  so  that  the  words, 
although  the  words  of  the  testator,  represented  the  mind  of 
another.  There  is  no  evidence  in  the  record  which,  how- 
ever viewed,  would  permit  that  conclusion  or  be  deemed 
sufficient  in  law  to  defeat  a  testament.  The'finding  of  the 
surrogate  to  the  contrary,  and  which  led  to  his  decree,  is, 
as  we  understand  the  testimony,  without  support.  The 
judgment  of  the  general  term  is  to  that  effect,  and  it 
should,  we  think,  be  affirmed,  with  costs  to  be  paid  by  the 
appellant. 

All  concur. 
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Opinion  of  the  Court,  by  Anbbbws,  J. 


Ghablbs  H.  Wbnzell,  Respondent,  v.  Jobs  D.  Mobbisey, 

Appellant. 

Court  qf  Appeals^  October  8, 1889. 

Ai&rming  51  Hon,  642,  Mem. 

^ttocAment.— Where  the  affidavits,  upon  which  the  attachment  was  issued, 
show  the  existence  of  the  statutory  conditions,  the  court  below  has 
jurisdiction,  and  an  order  refusing  to  vacate  it  is  not  reviewable  in 
the  court  of  appeals. 

Appeal  from  an  order  of  the  general  term,  which  affirmed 
an  order  of  the  special  term  denying  a  motion  to  vacate  an 
attachment. 

Otto  Sorwitz^  for  appellant. 

W.  E.  ExBselfmrgh,  Jr.^  for  respondent. 

Akdbews,  J. — The  conrta  below  have  sustained  the  at- 
tachment. 

Rules  for  the  guidance  of  the  discretion  of  a  court  or 
judge  in  granting  an  attachment,  and  upon  which  the  gen« 
eral  term  act  in  reviewing  such  discretion,  have  been  an- 
nounced in  many  cases.  Here  the  only  question  is  one  of 
jurisdiction.  If  the  affidavits  upon  which  the  attachment 
issued  showed  the  existence  of  the  statutory  conditions,  it 
is  an  end  of  the  appeal.  We  think  they  did  show  a  cause 
of  action  on  contract  on  money  loaned  and  goods  sold  to 
the  amount  of  $5,746.  Some  of  the  facts  are  imperfectly 
stated  and  some  are  left  to  inference,  but  the  facts  to  be 
inferred  are  the  sequence  of  the  facts  directly  stated.  The 
opinion  of  the  general  term  is  full  upon  the  questions  debated 
and  elaboration  here  is  unnecessary. 

Order  affirmed. 

All  concur. 
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Opinion  of  the  Court,  by  Danvobth,  J. 


la  the  Matter  of  the  Estate  of  Jbnkie  D.  Vandbwateb, 

an  Infant. 

Cawrt  qf  Appeal^  October  8, 1889. 

AppeaL  Dtoeretiofi.— Whether  a  g^rdiaa  shall  be  appointed,  and  whether 
he  shall  be  selected  outside  of  the  relatives  of  the  infant,  is  a  matter 
of  discretion  committed  to  the  surrogate;  and  the  exercise  of  this  dis- 
cretioUf  unless  abused,  cannot  be  reyiewed  in  the  court  of  appeals. 

Appeal  from  an  order  of  the  general  term,  which  affirmed 
an  order  of  the  surrogate,  appointing  a  general  guardian  of 
the  estate  of  an  infant. 

0.  D.  3L  Baker ^  for  appellant. 
.  Baker^  for  respondent. 

Danfobth,  J. — The  appellant^s  argument  relates  chiefly 
to  the  merits  of  an  expected  controversy  and  the  motives  of 
those  who  are  concerned  in  the  appointment  of  a  guardian 
for  the  infant  whose  interest  is  supposed  to  be  involved  in 
it.  We  cannot  pass  upon  those  questions,  and  the  one 
actually  presented  by  the  order  is  not  reviewable  by  us. 
Whether  a  guardian  shall  be  appointed,  and  whether  he 
shall  be  selected  outside  of  the  relatives  of  the  infant,  is  a 
matter  of  discretion  committed  to  the  suiTogate,  and  in  its 
exercise  we  find  no  abuse.  It  would  be  manifestly  improper 
to  appoint  one  whose  interests  are  adverse  to  the  possible 
claim  of  the  infant,  and  there  is  nothing  before  us  to  show 
that  the  conclusion  of  the  surrogate  was  not  made  after  duo 
inquiry  and  examination  of  the  circumstances  attending  the 
application. 

No  error  is  disclosed  and  the  appeal  should  be  dismissed. 

All  concur. 


BURROWS  V.  DICKENSON.  407 

Opinion  of  the  Court,  by  Gray,  J. 


Fbancis  E.  Bitbbows,  Respondent,  v.  Chables  M.  Dick- 
enson, Appellant. 

Court  (^  Appeals,  October  8,  1888. 

Affinuing  44  Hun,  623,  Mem. 

Appeal,  F%fidingB  qf  rfferee, — ^Where  a  case  upon  appeal,  in  an  action 
tried  by  a  referee,  contains  only  the  judgment  roll,  and  none  of  the 
evidence,  the  correctness  of  the  conclusions  of  law  made  by  the  referee 
is  alone  the  subject  for  review,  as  the  court  of  appeals  will  assume 
that  the  facts  proved  on  the  trial  were  sufficient  to  sustain  the  findings 
of  fact  made  by  him. 

Appeal  from  a  judgment  of  the  general  term,  affirming  a 
judgment  entered  upon  the  report  of  a  referee* 

D.  S.  Michards^  for  appellant. 

Abram  Klinffy  for  respondent. 

Gray,  J. — Upon  this  appeal  we  are  presented  with  the 
judgment-roll  only,  and  as  the  case  does  not  contain  the 
evidence,  the  correctness  of  the  conclusions  of  law  made  by 
the  referee  is  alone  the  subject  for  review. 

As  we  held  recently  in  Gardiner  v.  Schwab,  110  N.  Y. 
650 ;  17  N.  Y.  State  Rep.  174,  in  such  a  case  we  must  assume 
that  the  facts  proved  on  the  trial  were  sufficient  to  sustain 
the  findings  of  fact  made  by  the  referee.  The  parties  were 
partners  in  a  law  business  and  this  action  was  brought  for 
an  accounting.  The  appellant  urges  that  the  referee  should 
have  found,  upon  his  facts,  an  indebtedness  the  other  way; 
that  is,  one  to  the  appellant  instead  of  from  him. 

The  referee  found  the  total  net  copartnership  receipts  to 
be  $6,685.46 ;  one-third  of  which,  being  $2,211.82,  should, 
under  their  agreement,  be  credited  to  the  plaintiff  and  he 
charged  him  with  $2,157.20.     For  the  balance  of  $54.82  he 
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gave  him  judgment  against  the  defendant.  The  appellant 
contends  that  the  referee,  in  charging  the  plaintiff  in  account, 
should  have  charged  all  or  a  part  of  an  item  of  $587 ;  which 
the  referee  subsequently  and  separately  states  to  have  been 
the  portion  of  the  total  amount  of  net  receipts  from  the 
firm  business  received  by  the  plaintiff.  He  makes  the  point 
that  an  arithmetical  error  and  an  apparent  mistake  upon 
the  face  of  the  report  appears,  the  result  of  which  was  to 
change  the  balance  to  one  against,  instead  of  in  favor  of,  the 
appellant. 

How  this  amount  of  $587  is  arrived  at  does  not  appear, 
and  the  appellant's  brief  concedes  that  it  does  not.  It  cer- 
tainly is  not  for  us  to  explain  it.  Not  having  the  evidence 
we  must  assume  all  the  findings  to  have  been  warranted 
by  sufficient  proofs.  The  referee  found  as  a  fact  that  the 
plaintiff  received  on  account  of  his  copartnership  interest, 
and  pursuant  to  some  subsequent  agreement  between  him 
and  his  partner,  the  sum  of  $2,157.20.  This  finding  of 
fact  is  conclusive  upon  us  on  this  record,  and  we  should  not 
disturb  it  because  we  are  unable  to  account  for  an  item  ap- 
pearing elsewhere  in  the  report,  and  which  the  appellant 
argues  was  not  included  as  a  charge  to  the  respondent.  As 
the  general  term  very  properly  suggests,  as  the  referee  has 
found  that  the  plaintiff  is  only  to  be  charged  upon  the  ac- 
counting with  $2,157.20,  his  conclusion  ia  correct.  If  he 
committed  any  error  to  the  prejudice  of  the  appellant,  the 
omission  to  print  the  evidence  precludes  us  from  reviewing 
the  question  of  whether  the  respondent  should  have  been 
charged  with  a  larger  sum. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All  concur. 
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Opinion  Feb  Curiam. 


John  Gab  wood,  Respondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

Court  qf  Appeals^  October  8»  1889. 

Affinning  40  Hun,  635,  MenL 

JMdenee.  Domoi^ea.— In  an  action  for  withdrawing  water  from  a  stream, 
evidence  that,  after  the  division,  there  was  less  water  in  the  stream 
during  the  summer  months  than  before,  is  relevant,  and  its  exclusion 
error. 

Appeal  from  an  order  of  the  general  term,  reversing  a 
judgment,  which  dismissed  the  complaint  with  costs,  and 
was  entered  upon  the  report  of  a  referee. 

James  B.  PerkinSy  for  respondent. 

Daniel  H.  McMillan^  for  appellant. 

<  Per  Curiam. — ^The  defendant  began  taking  water  from 
the  creek  about  November,  1869.  The  plaintiff  was  not 
permitted  to  prove  that  after  this  date  there  was  less  water 
in  the  stream  during  the  summer  months  than  before.  This 
was  a  relevant  fact.  Its  probative  force  would  depend  up- 
on a  variety  of  other  facts,  like  the  rainfall  of  the  particular 
season,  to  be  developed  upon  cross-examination,  or  by  the 
examination  of  other  witnesses.  For  this  error  of  the  referee, 
the  order  of  the  general  term  must  be  sustained,  and  a  judg- 
ment absolute  ordered  in  favor  of  the  plaintiff,  with  costs. 

All  concur,  except  Bradley  and  Haighi,  JJ.,  not 
flitting. 
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Opinion  of  the  Court,  by  FoLLSTTy  Ch.  J. 


Alpha  A.  Roberts,  Appellant,  v.  William  Ellwooiv 

Impleaded,  etc.,  Respondent. 

Cknart  <^  Appeals,  October  8, 1889. 

Affirming  40  Hon,  633,  Mem. 

Money  paid,  Mi8take,^A  mortgagor,  who,  in  order  to  settle  a  foreekwnrfr 
anit,  reconveya  the  land  and  pays  an  agreed  snm,  without  the  parties, 
comparing  the  receipts  of  payment  with  the  indorsements,  or  ascer- 
taining the  amounts  unpaid,  on  such  compromise,  cannot  subsequently 
recover  back  an  alleged  payment  made,  but  not  Indorsed  by  mistake, 
on  the  bond. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  reversing  a  judgment  entered  on  a  verdict,  and  grant* 
ing  a  new  trial  upon  exceptions. 

In  October,  1879,  the  mortgagors  being  in  default,  the 
mortgagees  commenced  a  foreclosure  of  the  mortgage.  On 
November  6, 1879,  this  action  was  discontinued,  the  bond  and 
mortgages  cancelled  upon  payment  of  i260,andareconvey* 
ance  of  the  premises  made. 

TF.  Woodburtf^  for  appellant. 

A,  0.  C7aZMn«,  for  respondent. 

Follbtt,  Ch.  J. — ^The  case  is  barren  of  evidence  tending' 
to  show  that  the  settlement  of  November  6, 1879,  was  made 
on  the  basis  of  the  amounts  which  either,  or  both  parties, 
then  supposed  had  been  paid  on  the  bonds.  It  does  not 
appear  that  the  several  indorsements  were  compared  with 
the  receipts  held  by  the  mortgagor,  or  that  the  payment 
represented  by  the  indorsements  on  the  bond  and  receipts- 
held  by  the  mortgagor  were  even  aggregated,  or  the  amount 
unpaid  on  the  bond  ascertained.  It  does  not  appear  that 
the  value  of  the  land  at  the  date  of  the  settlement  was 
agreed  on,  or  even  estimated.     The  first  cause  of  action^ 
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which  rests  on  the  theory  that  the  plaintiff  had  paid  his 
bond  in  foU^  without  taking  into  account  the  sum  of 
$585.15,  in  dispute,  is  without  any  support  in  the  evidence. 

The  second  cause  of  action  for  money  had  and  received, 
is  a  kind  of  an  equitable  action,  in  which  the  reco^ry,  if 
bad,  must  be  according  to  what  is  just  and  good^  ^x  aequo 
et  bono.  Colvin  v.  Holbrook,  2  N.  Y.  126,  130 ;  Kingston 
Bank  v.  Eltinge,  66  Id.  625  ;  4  Wait's  A,  &  D.  469 ;  1  Sel- 
wyn's  N,  P.,  18  ed.  99.  To  have  entitled  the  plaintiff  to 
recover  under  this  count,  the  evidence  should  have  shown 
that  the  defendants  had  received  money  from  the  plaintiff* 
which,  in  good  conscience,  the  defendants  ought  not  to  have 
retained. 

To  have  established  this  the  plaintiff  might  have  shown 
that  the  defendants  defrauded  him,  but  there  is  no  allega- 
tion or  evidence  of  fraud ;  or,  he  might  have  shown  that 
there  was  a  mistake,  which  resulted  injuriously  to  him. 
But,  as  before  stated,  there  is  no  evidence  that  the  value  of 
the  land  reconveyed  was  agreed  upon,  or  talked  about,  or 
that  the  amount  which  the  plaintiff  had  paid  upon  the  bond 
was  agreed  upon  or  talked  about.  If  the  verdict  could  be 
sustained,  the  terms  of  settlement  would  be  altered,  and 
instead  of  this  plaintiff  paying,  November  6, 1879,  $260,  and 
reconveying  the  land  for  a  discharge  of  his  bond  and  both 
mortgages,  he  would  receive  from  the  defendants  $325.15. 
There  is  no  evidence  that  either  party  contemplated  such  a 
result,  much  less  that  the  defendants  would  have  agreed 
to  it. 

The  plaintiff  cites  Calkins  v.  Griswold,  11  Hun,  208; 
Wheadon  v.  Olds,  20  Wend.  174.  In  these  cases  articles 
were  sold  at  a  price  agreed  on,  and  the  amount  due  was  as- 
certained by  a  computation  of  quantities,  the  aggregate  of 
which  was  afterwards  discovered  to  have  been  considerably 
less  than  the  aggregate  mutually  supposed  to  have  been 
delivered,  and  for  which  the  plaintiff,  in  each  case,  paid.  It 
was  held  that  the  amount  overpaid  might  be  recovered  in 
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an  action  for  money  bad  and  received.  There  is  no  doubt 
about  the  correctness  of  these  decisions.  This  question  has 
long  been  well  settled.  But  we  have  attempted  to  show, 
and  as  the  general  term  proved,  the  elements  in  the  cases 
cited  and  on  which  the  recoveries  were  based  are  entirely 
absent  from  the  case  at  bar. 

The  order  should  be  affirmed  and  a  judgment  absolute 
ordered  against  the  appellant  on  his  stipulation,  with  costs* 

All  concur,  except  Bradley  and  Haight,  J  J.,  not  sitting. 


In  the  Matter  of  the  Accounting  of  Hekbt  C.  Ackbbmak, 

as  General  Guardian,  etc. 

Court  of  Appeals^  October  8, 1889. 
Affirming  41  Hun,  638,  Mem. 

» 

Appeal  t%nding  qffact. — The  correctness  of  the  flndingB  of  a  snirogate 
affirmed  by  the  general  term,  when  the  case  is  not  wholly  without 
eyidence  to  support  them,  cannot  be  questioned  hi  the  court  of  appeals. 

Appeal  from  a  judgment  of  the  general  term,  affirming 
a  decree  of  the  surrogate  on  settlement  of  the  accounts  of  a 
general  guardian. 

In  the  accounts,  the  guardian  charged  his  ward  with 
moneys  paid  for  her  board.  The  surrogate  found  that  noth- 
ing, in  fact,  was  ever  paid  by  the  guardian  for  board. 

The  ward  lived  in  the  family  of  her  stepfather,  who  was 
the  father  of  the  guardian. 

T.  W.  Collin$  for  appellant. 

cT.    W,  Dunwelly  for  respondent. 

Parker,  J. — The  contention  of  the  appellant  that  Charles 
S.  Ackerman  rested  under  no  legal  obligation  to  maintain 
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his  stepdaughter,  Prudence  L.  York,  cannot  be  gainsaid* 
Williams  v.  Hutchinson,  8  N.  Y.  812.  Neither  can  it  be 
questioned  but  that  the  general  guardian  had  the  legal 
right  to  have  contracted  with  the  stepfather  for  the  support 
and  maintenance  of  his  ward,  and  that  such  reasonable  sum 
as  should  have  been  in  good  faith  paid  for  that  purpose 
would  have  been  allowed  upon  the  final  judicial  settlement 
of  the  accounts  of  the  general  guardian.  Hill  v.  Hanford^ 
11  Hun,  586. 

But  that  rule  cannot  be  made  available  to  the  appellant 
for  a  reversal  in  this  case. 

The  question  before  the  surrogate's  court  for  adjudication 
was  the  account  of  Henry  C.  Ackerman  as  general  guardian 
of  Prudence  L.  York.  The  proposition  which  that  court 
was  obliged  to  pass  upon  was:  To  what  extent  had  the 
guardian  within  the  bounds  of  his  duty  expended  the  funda 
held  in  trust  by  him  ?  He  claimed  to  have  laid  out  a  portion 
of  the  money  each  year  for  clothing,  books,  etc.,  and  to 
have  paid  the  residue  coming  into  his  hands  for  board. 

As  to  his  claim  for  board,  it  was  insisted  on  the  part  of 
the  ward,  first :  that  the  guardian  ought  not  to  be  allowed 
for  moneys  paid  her  stepfather  for  board  because,  as  alleged^ 
it  was  agreed  that  nothing  should  be  charged,  and  also  be- 
cause she  rendered  services  equal  in  value  to  that  of  her 
board,  and  second :  that  the  general  guaixlian  had  not  paid 
or  agreed  to  pay  for  her  board. 

Had  the  trial  court  found  payment  by  the  guardian  to 
the  stepfather,  as  claimed,  but  refused  to  allow  the  item 
because  of  the  objection  first  raised,  there  might  have  been 
presented  a  question  calling  for  the  application  of  the  legal 
rules  insisted  upon  by  the  appellant.  The  contest,  however^ 
resulted  in  a  finding  of  fact  by  the  court  that  "  nothing  in 
fact  was  ever  paid  by  said  guardian  for  her  board  in  said 
families  or  either  of  them,"  and  also  "  that  said  guardian  made 
the  following  expenditures  and  no  other  for  his  said  ward 
from  from  year  to  year.*' 
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The  list  of  expenditures  referred  to  as  constituting  a  part 
of  the  finding  did  not  contain  an  item  for  board.  These 
findings  were  affirmed  by  the  general  term,  and  as  the  case 
is  not  wholly  without  evidence  to  support  them,  their 
correctness  cannot  be  questioned  here.  Hewlett  et  al.  v. 
Elmer,  103  N.  Y.  166;  8  N.  Y.  State  Rep.  1. 

Standing  then  unchallenged  as  such  findings  of  fiict  of 
necessity  do,  in  this  court,  there  remains  no  basis  upon 
which  to  question  the  decree  founded  thereon. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

All   concur,  except  Bbadlky  and   Haight,  JJ.,  not 

sitting,  and  Yank,  J.,  not  voting. 


MiOHAEL  JuDSON,  Respondent,  v.  The  Village  of  Olean, 

Appellant. 

Ccwrt  qf  Appeals,  October  22,  1880L 

BeTening  41  Hnn,  637,  Mem. 

AppeaL  Konautt. — ^Where  there  is  no  proof  of  defective  nuttorials,  or 
incompetent  servants,  in  erecting  a  scaffold,  for  tlie  purpose  of  build- 
ing a  chimney,  but  the  undisputed  evidence  is  that  a  co-servant's  neg- 
lect to  nail  sufficiently  the  west  end  of  the  ledger-board  was  the  cause 
of  the  accident,  the  denial  of  a  nonsuit,  made  on  the  ground  that  the 
accident  was  caused  by.the  negligence  of  a  fellow-servant^  la  error. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence. 

Defendant  employed  one  Fish  to  work  as  a  mason  on 
and  to  superintend  the  construction  of  a  chimney  attached 
to  an  engine-house.  Fish  was  authorized  to  employ  such 
laborers  as  he  chose.     Among  those  employed  was  plaintiff. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
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preme  court,  affirming  a  judgment  entered  upon  a  verdict, 
and  denying  a  motion  for  a  new  trial. 

J.  R.  Jewelly  for  respondent. 
Frederick  W.  Kntse^  for  appellant. 

Potter,  J. — The  defendant  employed  S.  S.  Fish  to  work 
«ts  a  mcisonon  and  superintend  the  construction  of  the  chim- 
ney for  daily  wages.  He  was  authorized  to  employ  such 
laborers  as  he  chose,  and  was  to  receive  from  the  defendant 
their  daily  wages,  and  an  advance  of  two  shillings  per  day 
on  masons  and  of  one  shilling  per  day  on  common  laborers. 
Fish  hired  and  discharged  the  employees  at  will,  and  paid 
them  such  wages  as  he  and  they  mutually  agreed  on,  re- 
ceiving afterwards  from  the  defendant  the  amount  paid  out, 
And  the  advance  above  mentioned. 

The  plaintiff  testified :  ^'  Building  of  a  scaffold  is  part 
of  a  brick  mason's  trade."  (Folio  91)  "  It  (the  scaffold) 
was  built  on  Saturday  by  Fish,  me,  and  his  son,  Fred  Fish, 
another  mason  and  two  tenders.  The  other  mason  was 
Kinney.  I  drove  nails  in  center  and  one  end  of  ledger-board 
that  broke.  There  was  another  man  nailing  the  other  end, 
and  I  supposed  he  drove  nails  enough  to  hold  it.  Fish  was 
holding  the  ledger-board  that  broke  in  the  middle,  while  I 
was  nailing  one  end  and  Kinney  the  other.  I  don't  know 
whether  the  board  broke  or  nails,  came  out.  I  did  not  say 
that  I  could  not  see  if  it  was  nailed  all  right,  because  Fish 
stood  in  the  way.  He  asked  me  if  it  was  nailed  all  right,  and 
I  told  him  I  thought  so.  It  was  the  old  man  Fish  who  asked 
me  that.  It  was  before  the  scaffold  broke.  It  was  on  Sat- 
urday before,  after  we  had  got  all  through  nailing.     The 

nails  used  were  eights  or  tens;  I  think  they  were  tens, 
scaffold  was  properly  constructed,  as  far  as  I  could  see. 
It  was  constructed  in  same  way  scaffolds  are  usually  con- 
structed for  this  kind  of  work.  Braces  were  all  right ,  I 
think  that  when  Fish  commenced  nailing  the  ledger-board 
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for  the  other  scaffold,  it  jaiTed  the  staging  poles  and  jarred 
the  nails  loose  where  it  fell.  There  had  been  much  mor» 
weight  on  it  than  at  the  time  when  it  fell.  Fish  commenced 
nailing  the  ledger-board  when  the  brick  was  laid  up  to  the 
scaffold  which  fell,  and  he  was  in  the  act  of  nailing  the 
board  when  the  scaffold  fell.  I  thought  the  jarring  caused 
by  this  nailing  caused  it  to  fall.  It  was  not  unusual  to  uail 
another  ledger-board  while  working  on  the  scaffold." 

This  evidence  is  not  disputed,  either  directly  or  by  infer- 
ence ;  and  it  fully  presents  the  plaintiff  s  theory  of  the  cause 
of  action,  of  his  duty  and  the  duty  of  his  co-employees. 
This  is  not  a  case  where  an  accident  has  befallen  an  em* 
ployee  by  reason  of  defective  machinery,  tools  or  appliances 
negligently  furnished  by  the  master  for  the  use  of  his  ser- 
vants, or  by  the  fall  of  a  structure  negligently  constructed 
by  servants  ^  engaged  in  another  line  or  branch  of  employ- 
ment ;  but  it  was  caused  by  the  negligent  omission  of  Kinney^ 
a  co-employee,  to  sufficiently  nail  the  west  end  of  the  north 
ledger  board  to  the  northwest  corner  staging  pole.  The 
plaintiff  was  employed  to  construct  and  engaged  in  con- 
structing with  others,  this  scaffold  and,  with  Kinney,  nailed 
this  ledger-board  in  place.  There  is  no  evidence  that  the 
defendant  or  Fish  negligently  furnished  unsuitable  materials^ 
or  negligently  employed  unskillful  or  incompetent  co-ser- 
vants. The  undisputed  evidence  is,  that  Kinney's  neglect 
to  sufficiently  nail  the  west  end  of  the  ledger-board  was 
the  cause  of  the  accident,  and  the  denial  of  the  defendant's 
motion  for  a  nonsuit  on  the  ground  that  the  accident  was 
caused  by  the  negligence  of  a  co-employee,  was  error. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur,  Vann,  J.,  in  result,  except  Bbadlby,  and 
Haiqht,  J  J.,  not  sitting. 
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Opinion  of  the  Court,  by  Haiqht,  J. 


John  J.  Barton,  Respondent,  v.  William  Govan,  Appel- 
lant. 

Cwart  af  Appeals^  October  20, 1888. 
AflGbrming  42  Hun,  655,  Mem. 

1.  Evidence.    Hypothetical  questions. — Hypothetical  questions  must  be 

based  upon  facts  fairly  within  the  scope  of  the  evidence. 

2.  Same.    Striking  out. — An  improper  ruling  striking  out  the  whole  of  aa 

answer  is  cured  by  subsequent  testimony  which  supplies  all  that  was 

responsiTe  to  the  question. 
8.  Same.    Favorable  answer. — An  exception  to  the  allowance  of  an  ob* 

jectionable  question,  where  the  answer  to  it  presents  evidence,  either 

favorable  or  harmless  to  the  objecting  party,  is  unavailable. 
4.  Same.—Expert  testimony  as  to  the  credibility  of  witness  or  testimony 

is  objectionable. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  entered  upon  a 
verdict. 

Calvin  Frosty  for  appellant. 
David  A,  HayneB^  for  respondent. 

Haight,  J. — This  action  was  brought  to  recover  damages 
which  it  is  alleged  the  plaintiff  sustained  by  reason  of  the 
negligent  and  unskillful  conduct  of  the  defendant,  a 
physician  and  surgeon,  in  setting  and  treating  a  fracture  of 
plaintiff's  leg.  The  fracture  was  an  oblique  one  in  the  upper 
third  of  the  thigh  bone.  The  broken  parts  were  allowed 
to  slip  over  one  upon  the  other  so  as  to  overlap,  making  a 
deformity,  and  shortening  the  leg  about  two  inches. 

There  was  evidence  given  tending  to  show  that  the  broken 
parts  were  not  properly  placed  together  and  there  retained, 
and  that  there  was  not  proper  extension  applied  so  as  to 
overcome  the  muscular  contraction  of  the  limb.     Upon  thia 
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subject  there  was  a  conflict  in  the  testimony  which  was 
properly  submitted  to  the  jury,  and  the  verdict  must  be 
deemed  final  so  far  as  this  court  is  concerned. 

The  questions  which  we  are  called  upon  to  review  arise 
on  the  exceptions  to  the  admission  and  rejection  of  evidence. 

It  is  contended  that  the  hypothetical  question  put  to 
Dr.  Bailey,  one  of  the  plaintiff's  witnesses,  should  have  been 
excluded  for  the  reason  that  it  assumed  a  state  of  facts 
which  were  not  proven.  We  do  not  understand  that  there 
is  any  obscurity  or  conflict  in  reference  to  the  rule  that 
hypothetical  questions  must  be  based  upon  facts  fairly  within 
the  scope  of  the  evidence.  We  have  not,  however,  had  our 
attention  called  to  any  statement  of  fact  in  the  question 
that  is  not  within  the  evidence,  and  in  our  examination  of 
the  testimony  we  are  not  able  to  point  to  any  such  state- 
ment, and  we  consequently  cannot  say  but  that  there  was 
some  evidence  to  sustsiin  each  fact  assumed  in  the  question. 

Upon  the  trial,  Dr.  Carnochan  was  sworn  as  a  witness  on 
behalf  of  the  defendant,  and  testified  that  he  had  heard  the 
defendant  describe  his  treatment  of  the  plaintiff's  limb.  He 
was  then  asked  his  opinion  as  a  surgical  expert  as  to  whether 
it  was  good  or  bad  surgery,  and  answered  that,  under  the 
circumstances,  he  thought  it  was  very  good  surgery.  He 
then  proceeded  to  state  that  he  could  well  understand  that 
a  gentleman  practicing  in  the  country  should  not  have  the 
appliances  of  a  firstKjlass  city  hospital ;  that  he  has  neither 
the  appliances  nor  the  aids,  and  must  adopt  the  next  best 
alternative.  Whereupon  he  was  stopped  by  the  plaintiff's 
counsel,  who  moved  to  strike  out  the  answer  as  not  responsive 
to  the  question,  but  was  in  the  nature  of  an  argument  or  an 
excuse  for  the  defendant.  The  motion  to  strike  out  was 
granted,  and  an  exception  was  taken  by  the  defendant. 

If  it  was  the  intention  of  the  court  to  strike  out  the  whole 
answer,  there  is  cause  for  complaint,  for  the  firat  clause  of 
the  answer  was  responsive  to  the  question.  But  it  does  not 
appear  to  us  that  the  court  intended,  or  was  understood,  to' 
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strike  out  that  portion  of  the  answer.  The  doctor,  after 
having  answered  the  question,  proceeded  to  state  his 
understanding  why  a  practicing  physician  in  the  country 
could  not  have  first-class  appliances  for  the  treatment  of 
fractures.  It  was  to  this  portion  of  the  answer  that  the 
motion  to  strike  out  evidently  related,  for  it  was  in  the 
nature  of  an  argument,  or  an  excuse  for  the  defendant, 
as  stated  in  the  motion  to  strike  out.  But  even  if  we  should 
construe  the  ruling  of  the  court  as  striking  out  the  whole 
of  the  answer,  we  should  still  be  of  the  opinion  that  the 
ruling  was  cured  by  the  subsequent  testimony,  which,  in 
much  detail,  again  supplied  all  that  was  responsive  to 
the  question. 

The  next  exception  to  which  our  attention  has  been  called 
relates  to  a  question  put  to  Dr.  M ursick,  and  is  as  follows : 
^'Suppose  that  the  surgeon  testified,  or  that  a  surgeon 
testified,  that  he  had  measured  the  leg  before  this  fracture, 
and  that  another  surgeon  testified  that  he  had  measured  the 
leg  after  this  fracture,  and  the  measurements  showed  that 
there  was  no  shortening  on  account  of  the  second  fracture, 
would  you  regard  that  as  at  all  incredible?"  The  first 
Answer  was  that  he  should  say  it  was  "  rather  incredible." 

He  was  then  asked :  ^^  Q.  That  is,  you  think  that  it  is 
impossible  for  a  transverse  fracture  to  be  cured  without  a 
shortening?"  To  which  the  witness  answered:  "No ;  I  do 
not  say  that.  A  transverse  fracture  may  be  cured  without 
shortening."  The  first  question  only  was  objected  to.  If 
it  is  understood  that  the  witness  was  called  upon  to  give 
his  opinion  as  an  expert  as  to  the  credibility  of  the  plaintiff's 
witnesses,  the  question  would  be  objectionable,  and  yet  the 
defendant  would  be  unable  to  avail  himself  of  the  exception 
for  the  reason  the  answer  was  in  the  favor  of  the  defendant 
and  did  him  no  harm.  But  we  do  not  think  it  was  the 
object  or  intention  of  the  plaintiff  to  call  upon  the  witness 
to  give  his  opinion  as  to  the  credibility  of  his  testimony. 
The  intention  is  made  apparent  by  the  question  which 
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followed.  He  was  seeking  to  show  that  a  transyerse  fracture 
could  be  cured  without  shortening  the  limb,  by  the  opinion 
of  this  witness. 

It  does  not  appear  to  us  that  there  was  such  an  error  as^ 
necessitates  a  new  trial. 

The  judgment  should,  therefore,  be  affirmed,  with  cost. 

All  concur,  except  Follett,  Ch.  J.,  who  concurs  in  result,, 
and  Bbowk,  J.,  not  sitting. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
Julius  P.  Cahen  et  al.^  as  Executors,  etc. 

C(mrt  qf  Appeals,  October  22,  1889. 

Reyening  48  Hon,  614,  Mem. 

AppecU.  Subsequent  decision. — ^Where,  after  a  surrogate  has  settled 
the  accounts  of  an  executor  in  accordance  with  a  decision  of  the  general 
term  in  an  action  to  construe  a  will  of  the  testator,  the  general  tennis 
decision  is  reversed  on  appeal  to  the  court  of  api)eals,  the  surrogate's 
decree  is  erroneous,  wherein  it  foUowed  the  directions  of  the  general 
term. 

Appeal  from  a  judgment  of  the  general  term,  affirming^ 
a  decree  of  the  surrogate. 

£.  C.  Boardman^  for  appellant. 

M.  L.  Townsend^  for  respondent. 

Earl,  J. — Since  the  decision  of  this  court  in  Meyer  v^ 
Cahen,  111  N.  Y.  270 ;  19  N.  Y.  State  Rep.  268,  an  action 
for  the  construction  of  the  will  of  Julius  R.  Meyer,  there  is 
little  left  of  the  controversy  between  these  parties.  We 
there  held  that  the  executors  were  not  authorized  to  make 
any  of  the  payments  in  the  sixth  clause  of  the  will  during 
the  widowhood  of  the  testator's  wife.  Before  that  decision 
was  made,  these  executors  had  paid  to  one  of  the  legatees 


MATTER  OF  CAHEN.  421 

Opinion  of  the  Court,  by  Eabl,  J. 

■*■»———■   I  I       !■  .        I    II  ■     I   ■■       .  —I     .  I      .  I  .      I  ■  , 

in  that  clause  mentioned,  in  two  items,  the  sum  of  $958.83, 
and  upon  the  accounting  before  the  surrogate  they  claimed 
credit  for  such  payments.  It  is  conceded  by  the  executors 
that  the  payments  were  unauthorized  by  the  terms  of  the 
will,  as  it  has  been  construed  in  the  action  referred  to.  But 
they  claim  that  the  payments  were  made  with  the  assent  of 
Mi's.  Meyer  under  such  circumstances  that  she  is  precluded 
from  objecting  to  them.  The  surrogate,  considering  all  the 
facts  relating  to  these  items,  disallowed  them  as  credits, 
and  his  decision,  having  been  affirmed  at  the  general 
term,  concludes  us.  The  proof  is  far  from  satisfactory  that 
she  assented  to  these  illegal  payments  in  such  way  as  to  be 
bound  thereby. 

The  supreme  court  in  the  action  above  referred  to  for  the 
construction  of  the  will  held  that  the  widow  was  entitled  to, 
have  a  mortgage  upon  the  premises  devised  to  her  for 
$12,000  paid  by  the  executors  out  of  the  estate  of  her  hus- 
band, and  the  surrogate  upon  the  accounting  followed  that 
decision.  But  we  reversed  that  portion  of  the  decision  of 
the  supreme  court  and  held  that  the  widow  was  not  entitled 
to  have  payment  of  the  amount  of  that  mortgage. 

The  decree  of  the  surrogate  and  the  judgment  of  the 
general  term  affirming  the  same  are  therefore  erroneous  in 
that  respect,  and  they  should  be  modified  by  striking  there- 
from the  provision  as  to  the  payment  of  the  judgment  en- 
tered upon  the  mortgage  for  $12,000,  and,  as  thus  modified, 
they  should  be  affirmed,  without  costs  to  either  party  upon 
this  appeal. 

All  concur. 
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James  Dobmak,  as  Administrator,  etc.,  Respondent,  v. 
The  Broadway  Railboad  Company  op  Brooklyn^ 
Appellant. 

Ccwrt  of  Appeals^  December  17, 1889. 

Reyersing  25  N.  Y.  St.  Rep.  1009. 

Appeal.  Negligenee.— Where  the  record  contains  no  eTidence  that  the 
plaintiff's  intestate  came  to  his  death  from  any  fault  or  carelessness 
attributable  to  the  defendant,  but  his  death  was  due  to  his  accidental 
falling  upon  defendant's  railway,  a  Judgment  in  favor  of  the  plaintiff 
should  be  reveraed,  and  a  new  trial  granted. 

This  action  was  brought  to  recover  damages  for  alleged 
negligence  causing  the  death  of  plaintiffs  intestate. 

Appeal  from  a  judgment  of  the  general  term  of  the  city 
court  of  Brooklyn,  affirming  a  judgment  entered  upon  a 
verdict,  and  an  order  denying  a  motion  for  a  new  trial. 

Thos.  S.  Moorey  for  appellant. 

OhaB.  J.  PatterBOfiy  for  respondent. 

Per  Curiam. — We  do  not  find  in  this  record  any  evi> 
dence  that  the  plaintiff's  intestate  came  to  his  death  from  any 
fault  or  carelessness  attributable  to  the  defendant.  His 
death  was  due  solely  to  his  accidental  falling  upon  the  de- 
fendant's railway. 

The  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Allconcui; 
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Jacob  Rubhts,  Appellant,  v.  William  L.  Scott,  Be* 

spondent. 

Court  qf  Appeals f  December  10, 1889. 
Affirming  21  J.  &  Sp.  537,  Mem. 

1.  Evidence, — Where  the  subject  of  a  negotiation  was  matter  of  in<iuliy 

and  evidence  on  the  examination  of  a  witness  in  chief,  it  is  competent 
to  show,  as  part  of  the  transaction,  on  his  cross-examination,  how  long 
a  time  was  occupied,  or  how  many  interviews  were  had  between  the 
witness  and  the  party,  for  the  consummation  of  the  contract. 

2.  iSome. —Where,  in  an  action  to  recover  an  alleged  agreed  compensation 

for  services,  the  fact  of  the  agreement  Lb  in  issue,  evidence  on  the  part 
of  the  defendant  of  the  value  of  such  services  is  competent  as  bearing 
upon  the  issue. 
8.  Pleadings,  ^mendment.—Where  a  plaintiff,  in  an  action  on  a  special 
contract,  seeks  to  recover  upon  a  quantum  meruit^  an  objection  will 
be  sustained,  unless  an  amendment  of  the  complaint  in  this  respect  has 
been  permitted. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
perior court  of  the  city  of  New  York,  affirming  a  judgment 
entered  upon  a  decision  of  the  court. 

Joseph  M.  Deuel^  for  appellant. 

T/iomas  Q-.  Sherman^  for  respondent. 

Bradley,  J. — The  plaintiff  sought  to  recover  upon  a  con- 
tract, alleged  to  have  been  made  between  him  and  the  de- 
fendant,  whereby  the  latter  employed  the  plaintiff  to  assist 
)nm  in  making  the  purchase  of  the  first  mortgage  bonds  of 
tlie  Columbus,  Chicago  &  Indiana  Railway  Company,  by 
ascertaining  the  names  of  the  owners  of  bonds  and  introduc- 
ing the  defendant  to  them  and  obtaining  interviews  between 
him  and  such  owners  with  a  view  to  negotiate  for  the  pur- 
chase of  them,  and  agreed  by  way  of  compensation  for  his 
services  to  give   the  plaintiff  one-half  the  profits  he,  the 
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defendant,  should  realize  by  the  sale  of  any  of  the  bonds  he 
should  purchase,  also  to  give  the  plaintiff  the  benefit  of 
a  purchase  of  100  of  such  bonds  at  the  then  market  value 
of  i860  per  bond,  and  to  allow  him  a  commission  of  one- 
half  of  one  per  cent  on  all  bonds  purchased  through  such 
aid  or  influence  of  the  plaintiff.  The  plaintiff  also  alleges 
that  the  defendant  did  afterwards  purchase  a  large  amount 
of  such  bonds  through  the  aid  and  influence  of  the  plaintiff, 
given  by  the  latter  pursuant  to  such  agreement ;  and  that 
the  defendant  afterwards  sold  them  at  a  large  advance  upon 
the  price  paid  by  him  for  them.  And  the  plaintiff,  by  way 
of  relief,  asks  for  an  accounting  by  the  defendant  with  a 
view  to  recovery  of  the  amount  to  which,  by  the  terms  of 
the  contract,  the  plaintiff  was  entitled.  The  evidence  of 
the  plaintiff  tended  to  support  his  allegations  of  the  con- 
tract and  its  performance  by  him ;  and  that  the  defendant  pur- 
chased such  bonds,  amounting  to  several  millions  of  dollars, 
and  had  refused  to  account  to  the  plaintifffor  the  results  of 
his  purchases  and  sales,  or  to  pay  his  share  of  profits,  com- 
missions, etc.  But  by  the  evidence  of  the  defendant  that 
of  the  plaintiff  in  respect  to  the  alleged  agreement  was  dis- 
tinctly and  fully  contradicted,  and  his  evidence  tended  to 
prove  that  he  never  employed  the  plaintiff  to  in  any  man- 
ner assist  him  in  the  purchase  of  such  bonds,  or  to  do  any 
act  to  open  the  way  to  the  purchase  of  them  by  hira,  and  did 
not  promise  to  pay  him  anything  for  services  in  that  behalf. 
The  trial  court  upon  this  conflict  of  evidence  found  that 
the  defendant  neither  agreed  to  employ  the  plaintiff  nor  did 
employ  him  in  the  matter  referred  to,  and  never  agreed  to 
pay  or  give  him  anything  on  that  account.  The  facts  so 
found  were  warranted  by  the  evidence,  and  it  must,  for 
the  purposes  of  this  review,  be  assumed  that  the  alleged 
agreement  was  not  made  between  the  parties. 

It  seems  that  the  bonds  purchased  by  the  defendant  were 
held  by  Iselin  &  Co.,  bankers  in  the  city  of  New  York,  and 
that  negotiations  for  them  were  had  by  the  defendant  with 
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the  senior  member  of  the  firm.  In  the  course  of  the  cross- 
examination  of  the  latter  as  a  witness  on  the  trial  by  the 
-defendant's  counsel,  he  was  asked,  Were  there  not  two  dis- 
tinct negotiations  between  you  and  Mr.  Scott  ?  Which 
was  answered  in  the  affirmative  after  objection  and  excep- 
tion taken  by  the  plaintiff's  counsel,  who  contends  that  the 
reception  of  the  evidence  was  error.  The  subject  of  the 
negotiation  was  matter  of  inquiry  and  evidence  on  the 
plaintiff's  examination  of  the  witness  in  chief,  and  no  reason 
appears  why  it  was  not  competent  to  show  how  long  a  time 
was  occupied,  or  how  many  interviews  were  had  between 
the  witness  and  the  defendant  for  the  accomplishment  of  the 
:8alo  and  purchase  of  the  bonds.  While  that  did  not  neces- 
sarily have  any  bearing  upon  the  question  whether  the 
negot  iations  and  purchase  resulted  from  the  act  and  in- 
fluence  of  the  plaintiff  in  bringing  tho^e  parties  together  in 
the  first  instance  for  that  purpose,  it  was  competent  as  a 
part  of  the  transaction  to  which  the  matter  in  controversy 
related  and  as  having  relation  to  the  manner  of  its  perform- 
:ance.  The  plaintiff's  counsel  also  took  exception  to  the  re- 
<;eption  of  evidence  of  the  usual  rates  of  commission  in  the  city 
of  New  York  for  buying  and  selling  railway  bonds,and  argues 
that  it  was  incompetent  for  any  purpose.  No  objection  to  the 
•competency  of  the  witness  was  specifically  taken,  and  there- 
fore that  ground,  now  urged,  requires  no  consideration. 
Evidence.of  that  character  is  not  competent  to  contmdict 
the  terms  of  an  agreement,  free  from  ambiguity,  or  to  qualify 
their  legal  effect  upon  the  rights  or  liabilities  of  the  parties  to 
the  contract.  Hopper  v.  Sage,  112  N.  Y.680;  21  N.  Y.  State 
Rep.  491.  The  evidence  may  have  had  some  bearing  upon 
the  question  of  the  value  of  the  alleged  services  of  the 
plaintiff,  and  if  evidence,  with  that  view,  was  admissible  for 
any  purpose,  there  was  no  error  in  that  ruling. 

In  Weidner  v.  Phillips,  114  N.  Y.  458  ;  28  N.  Y.  State  Rep. 
762,  it  was  held  that  where  the  fact  of  an  agreement  for 
the  sale  of  property  for  a  specific  price  is  in  dispute  upon 
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the  trial,  evidence  of  its  value  may  be  given  as  bearing- 
upon  the  question.  There  is  no  reason  why  the  same  rulo 
may  not  be  applicable  to  that  arii^ing  out  of  the  disputed  fact 
whether  the  defendant  by  agreement  undertook  to  allow 
and  pay  to  the  plaintiff  the  amount  of  commissions,  etc.,  for 
his  services  as  claimed  by  him.  In  that  view  the  exceptioa 
was  not  well  taken. 

It  is  also  urged  that  the  plaintiff  was  entitled  to  recover 
upon  the  quantum  meruit  when  the  court  found  that  the 
alleged  agreement  was  not  made.  It  appears  by  the  com- 
plaint that  the  action  was  founded  solely  upon  an  alleged 
special  contract.  No  request  was  made  at  the  trial  ta 
amend  the  complaint,  nor  was  any  evidence  introduced  or 
offered  by  the  plaintiff  with  a  view  to  any  basis  of  recoverjr 
other  than  that  of  such  contract.  If,  however,  the  trial 
court  had  found  the  performance  of  services  by  the  plaintiff 
for  the  defendant  at  the  request  of  the  latter,  and  directed 
judgment  for  their  value,  it  may  be  that  the  complaint  may 
have  been  deemed  so  amended  as  to  conform  to  the  factsr 
proved  in  its  support,  and  such  situation  might  be  recognized 
and  effect  given  to  it  on  review,  especially  if  no  objection  had 
been  taken  by  the  defendant  calling  attention  to  the  issue 
made  by  the  pleadings.  But  that  rule  will  not  be  applied  for 
the  purpose  of  reversal  of  a  judgment,  unless  the  facts  proved 
in  departure  from  those  alleged  constitute  a  variance  merely,, 
when  it  will  be  disregarded  Here  the  substantive  cause  of 
action  is  on  an  alleged  agreement  containing  express  stipula* 
tioiis  completely  defining  the  rights  of  the  parties  and  the 
nature  and  measure  of  the  compensation  peculiar  to  itself, 
arising  from  its  performance,  which  the  plaintiff  alleged  he 
was  entitled  to.  If  the  plaintiff  had  sought  to  prove  the 
value  of  his  services  for  the  purpose  of  recovery  upon  the 
quantum  meruit^  an  objection  would  have  been  sustained 
unless  an  amendment  of  the  complaint  had  been  permitted. 

The  trial  court,  however,  found  that  the  plaintiff  did  not 
aid  the  defendant  in  purchasing  the  bonds  or  in  ascertain- 
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ing  or  obtaining  the  names  of  owners  of  them  or  their 
agents ;  that  the  plaintiff  rendered  no  services  o{  value  to 
the  defendant*  and  that  the  defendant  purchased  none  of 
the  bonds  referred  to  through  the  plaintiff,  or  by  means  of 
his  influence.  Those  findings  were  permitted  by  the  evi- 
dence. The  construction  which  may  fairly  have  been  given 
to  the  evidence  of  the  defendant,  and  which  it  must  here  be 
assumed  was  given  to  it  by  the  trial  court,  justified  the 
conclusion  that  there  was  no  employment  of  the  plaintiff 
by  the  defendant  to  perform  any  services  in  relation  to  the 
matter  in  question,  and  that  there  was  no  promise,  either 
express  or  implied,  on  the  part  of  the  latter  to  pay  the 
plaintiff  anything  arising  out  of  any  transaction  between 
them  or  resulting  from  services  performed  by  him.  And 
the  personal  interest  of  the  plaintiff  in  the  event  of  the 
action  presented  the  question  of  his  credibility,  upon  which 
the  determination  of  the  court  below  must  here  be  deemed 
conclusive. 

We  have  examined  all  the  requests  and  refusals  to  find, 
and  assuming  that  such  requests  were  made  by  the  plaintiff, 
none  of  the  exceptions  taken  to  such  refusals  seem  to  fur* 
nish  any  ground  of  error.  Those  of  them  embmcing  facts 
essential  to  the  plaintiffs  right  of  action  and  recovery, 
which  were  not  found  as  requested,  the  court  was  per- 
mitted  by  the  evidence  to  decline,  as  it  did,  to  find.  As 
before  suggested,  the  evidence  did  not  require  the  court 
to  find  a  state  of  facts  in  support  of  any  recovery  by  the 
plaintiff. 

The  view  taken  renders  it  nnneoessary  to  refer  more 
specifically  to  the  numerous  requests  to  find  and  the  refusals 
to  which  exceptions  are  said  to  have  been  taken. 

The  judgment  should  be  affirmed. 

All  concur. 
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MoBBis  Spibgbl,  Respondent,  v.  Isaao  Hays,  Impleaded, 

etc.,  Appellant. 

OwH  i^AppedUf  December  10, 1880. 
Affirming  5  N.  T.  St.  Rep.  879. 

1.  tVaud,  Bale, — Where  a  creditor  purchases  the  stock  of  hit  insoWent 
debtor,  in  good  faith,  for  an  amount  about  equal  to  its  value,  and 
pays  to  him,  in  money,  the  dliference  between  the  Indebtedness  and 
the  consideration,  such  sale  or  transfer  is  not  void,  and  it  is  not  error 
for  the  judge  to  refuse  to  charge,  on  the  trial  of  an  action  for  conversion 
of  the  goods  under  execution  against  the  vendor,  that,  '*if  any  in- 
terest in  the  property  was  reserved  to  the  debtor  or  some  benefit 
secured  to  him,  with  the  knowledge  of  the  creditor,  then  the  con- 
veyance is  void;  *'  nor  to  refuse  to  charge  that,  'Mf,  as  a  part  of  the 
understanding  or  agreement  on  which  the  bill  of  sale  was  made,  a  sum 
of  money  was  given  to  the  debtor  by  the  creditor  for  his  personal  use 
and  for  his  benefit,  then  the  conveyance  is  fraudulent  and  void.'* 

%  Witnesses.  For  the  purpose  of  descrediting  the  testimony  of  a  witness, 
it  may  shown  by  his  cross-examination,  without  the  production  of  the 
record  of  his  conviction,  that  he  has  been  convicted  of  a  crime,  or  that 
he  has  been  imprisoned  upon  the  conviction  of  a  crime,  or  that  he  had 
committed  a  crime. 

This  was  an  action  of  replevin.  Plaintiff  claimed  title 
to  the  property  under  a  bill  of  sale.  Defendants  sought 
to  justify  their  taking  under  an  attachment  against  the 
vendor,  claiming  that  the  sale  to  plaintiff  was  fraudulent 
and  void  as  against  the  creditors  of  the  vendor. 

Appeal  from  a  judgment  of  the  general  term  of  the  city 
court  of  Brooklyn,  affirming  a  judgment  entered  upon  a 

verdict. 

Blumenstiel  ^  Htrsch^  for  appellant. 

Jerri/  A.  Wemherg^  for  respondent. 

Potter,  J. — We  see  no  reason  to  interfere  with  the  find- 
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ing  of  the  jury  or  to  differ  with  the  charge  made  by  tha 
court  in  submitting  this  question  to  them.  The  questions 
which  arise  in  this  case,  upon  the  appeal,  however,  are  ques* 
tions  in  respect  to  two  requests  to  charge  and  to  the  admis* 
sion  and  allowance  of  the  court  of  questions  put  to  one  wit- 
ness of  the  defendant,  tending  to  disparage  or  discredit  his. 
testimony.  The  judge  was  asked  to  charge  the  jury  in  two 
respects,  viz. :  **  If  any  interest  in  the  property  was  reserved 
to  the  debtor,  or  some  benefit  secured  to  him  with  the  knowl- 
edge of  Spiegel,  then  the  conveyance  is  void."  "If,  as 
part  of  the  understanding  or  agreement  on  which  the  bill  of 
sale  was  made,  a  sum  of  money  was  given  to  Samuels  by 
Spiegel  for  his  personal  use  and  for  his  benefit,  then  the  con- 
veyance is  fraudulent  and  void." 

As  before  stated,  the  consideration  for  the  purchase  of 
these  goods  by  the  plaintiff  of  Samuels  was  an  indebtedness- 
of  Samuels  to  the  plaintiff  for  goods  sold,  and  in  addition 
to  that  the  sum  of  $372,  or  thereabouts,  paid  in  cash  by 
plantiff  to  Samuels. 

The  proof  shows  that  the  value  of  the  goods  was  just 
about  equal  to  the  sum  produced  by  the  debt  and  the  cash 
paid,  and  it  may  be  further  conceded  that  Samuels  refused 
to  sell  plaintiff  this  stock  of  goods  unless  the  plaintiff  would 
tiike  the  whole  stock  and  pay  its  value  so  as  to  leave  him 
or  pay  to  him  the  value  of  the  goods  which  exceeded  the 
debt  to  the  plaintiff  by  about  $372. 

The  cases  referred  to  by  appellant's  counsel  are  those 
which  declare  sales  and  transfers  void  by  an  insolvent 
debtor  where  there  is  something  reserved  to  him  or  for  his 
benefit  or  support  in  the  property  transferred,  and  which 
by  the  contract  or  transfer  is  so  hedged  about  that  other 
creditors  are  prevented  or  embarrassed  in  enforcing  their 
claims  against  the  debtor,  but  there  is  nothing  of  that  char- 
acter in  this  transaction.  He  reserved  no  right  in  the  prop- 
erty which  he  sold  and  delivered  to  the  plaintiff ;  he  re- 
ceived a  portion  of  the  purchase  price  of  that  property  in 
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money  from  the  plaintifiF,  but  that  put  it  in  a  position,  not 
to  keep  it  away  from  his  creditors,  but  in  a  position  where 
his  creditors  could  obtain  it  by  taking  due  process  of  law ; 
hence  there  was  nothing  in  the  contract  between  the  plaint- 
iff and  Spiegel,  or  the  bill  of  sale,  which  reserved  a  right  in 
the  goods  themselves.  In  short,  the  purchaser  simply  paid 
the  insolvent  debtor  the  price  of  the  goods  he  bought  of  him, 
which  payment  was  effected  by  cancelling  and  discharging 
tlie  debt  which  the  seller  owed  the  purchaser,  and  by  the 
purchaser  paying  the  balance  of  the  purchase  price,  in  casli, 
to  the  seller. 

These  two  requests  were  made  to  the  court  as  questions 
of  law,  and  not  as  facts  to  be  submitted  to  the  jury  or  as 
affecting  in  any  wise,  if  the  jury  should  find  in  accordance 
with  the  requests,  their  verdict,  but  as  absolute  legal  prop- 
ositions. 

In  the  last  request  it  is  assumed  that  if  this  sum  of  money 
was  given  for  the  vendor's  personal  use  and  for  his  benefit, 
then  the  conveyance  is  fraudulent  and  void. 

I  don't  apprehend  that  that  can  signify  any  more,  even  if 
it  was  said  at  the  time  of  the  transfer,  that  he  wanted  so 
much  money  to  use  himself  or  for  his  family ;  that  it  can 
have  no  further  or  different  significance  than  if  he  had  said 
nothing  upon  the  subject,  but  that  the  balance  of  the  pur- 
chase price  over  and  above  the  payment  of  the  debt  was  to 
be  paid  in  money.  It  would  follow  from  such  payment  that 
it  was  for  his  personal  use  and  for  his  benefit,  and  that  he 
could  use  it  as  he  chose  until  his  creditors  interfered  and 
prevented  such  use. 

The  question  of  fraud  was  fully  and  fairly  presented  by 
the  trial  court  to  the  jury,  and  the  jury  found  in  favor  of 
the  good  faith  of  the  transaction.  And  I  do  not  perceive 
how  the  requests  to  charge,  which  were  declined,  could 
justify  us  in  reversing  the  judgment  and  granting  a  new 
trial. 

There  is  another  question,  which  is  presented  by  excep- 
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tions,  and  that  relates  to  the  questions  which  were  asked 
tlie  witness  Behrman,  who  had  been  called  by  the  defendant 
and  given  material  and  damaging  testimony  to  the  plaintiff, 
if  believed  by  the  jury.  He  was  asked  upon  his  cross-ex- 
amination, after  he  answered  without  objection,  how  long 
fiince  he  had  been  out  of  prison,  "  What  were  you  convicted 
of  ?  "  This  question  was  objected  to  generally,  and  the  wit- 
ness appealed  to  the  court  if  he  must  answer  the  question, 
and  was  answered  "  Yes "  by  the  court.  Thereupon  the 
witness  answered :  "  I  was  convicted  for  breaking  open  a 
door  and  taking  some  bundles  which  belonged  to  my  brother." 

Further  on  in  the  course  of  his  cross-examination  the  wit- 
ness was  asked  of  what  he  had  been  convicted  in  respect  to 
^.nother  transaction,  and  after  a  general  objection  to  the 
question,  he  answered:  ^^ Breaking  in  a  bam  door  and 
taking  bundles  away." 

These  answers  showed  that  the  witness  had  been  con- 
victed of  a  crime.  As  §  714,  Penal  Code,  permits  that  it 
may  be  shown  by  a  cross-examination  of  the  witness  that  he 
has  been  convicted  of  a  crime  without  the  production  of  the 
record  of  his  conviction,  the  question  is  simply  whether  a 
conviction  of  a  witness  of  a  crime  may  be  shown  for  the 
purpose  of  discrediting  his  evidence. 

That  the  jury  may  and  should  give  proper  consideration 
and  weight  to  evidence  showing  that  the  witness  has  com- 
mitted crimes  is  beyond  question.  Real  v.  People,  42  N.  Y. 
270-280 ;  The  People  v.  Noelke,  94  Id.  137  ;  The  People 
V.  Irving,  96  Id.  641 ;  Ryan  v.  People,  79  Id.  698. 

The  apparent  conflict  in  some  of  the  cases,  in  respect  to 
this  mode  of  discrediting  witnesses,  has  arisen  from  the 
mode  of  proving  the  discrediting  fact. 

It  had  been  held  before  the  Penal  Code  that  it  is  not  com- 
petent to  show  by  a  cross-examination  of  the  witness  him- 
self that  he  had  been  convicted  of  a  crime,  if  the  objection 
was  made  that  the  record  of  the  conviction  is  the  best  evi- 
dence.   Newcomb  V.  Griswold,  24  N.  Y.  298 ;  Real  t;.  People, 
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42  Id.  280.  Such  objection  being  no  longer  available,  you 
may  show,  upon  the  cross-examination  of  the  witness  him- 
self, that  he  has  been  convicted  of  a  crime  or  that  he  has 
been  imprisoned  upon  the  conviction  of  a  crime,  or  that  he 
had  committed  a  crime.  The  People  v.  Irving,  96  N.  Y. 
641 ;  The  People  v.  Noelke,  94  Id.  137-144 ;  Real  v.  The 
People,  42  Id.  280. 

The  courts  have  repeatedly  held  that  it  does  not  prove  that 
a  witness  Juu  been  guilty  of  a  erime^  to  prove  he  has  been  ar» 
rested  upon  the  charge  of  a  crime  or  that  he  has  been  indicted 
for  a  crime.  People  v.  Crapo,  76  N.  Y.  288 ;  People  v. 
Brown,  72  Id.  671 ;  The  People  v.  Irving,  96  Id.  544 ;  Smith 
V.  Mulford,  42  Hun,  847;  8  N.  Y.  State  Rep.  760.  We  do 
not  perceive  that  any  error  was  committed  upon  the  trials 
and  the  judgment  should  be  affirmed,  with  costs. 

All  concur. 


Nelson  S.  Button,  Respondent,  v.  Rathbone,  Sabd  & 

Co.,  Appellant. 

Court  of  Appeals,  December  20,  1889. 

Reyening  43  Hun,  147. 

Chattel  mortgage.  Unfiled.  ~A  creditor,  who,  without  knowledge  of  an. 
unfiled  chattel  mortgage,  receives  a  part  of  the  mortgaged  goods  in 
payment  of  his  precedent  debt,  is  in  a  position  to  challenge  the  validity 
of  the  mortgage;  and  the  exclusion  of  evidence  on  his  offer,  that  the 
mortgage  was  fraudulent.  Is  erroneous. 

This  action  was  brought  to  recover  the  value  of  certain 
personal  property  alleged  to  belong  to  plaintiff,  and  to  have 
been  converted  by  defendant,  the  property  formerly  be- 
longed to  one  Tully.  Plaintiff  claimed  title  under  a  chattel 
mortgage  executed  by  him ;  and  defendant  claimed  under 
a  subsequent  bill  of  sale  executed  by  hira,  the  purchase 
price  of  which  was  credited  on  an  indebtedness  of  Tully  to 
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defendant.  Plaintiff's  mortgage  was  then  unfiled,  and  de- 
fendant had  no  knowledge  of  it.  On  the  trial,  defendant 
offered  to  show  that  the  mortgage  was  fraudulent  and  void, 
which  was  objected  to  and  excluded. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  entered  upon  a  vei*dict 
dii'ected  by  the  court. 

Stedmany  Thompson  ^  Andrews^  for  appellant. 

Horace  McQuire^  for  respondent. 

Potter,  J. — There  does  not  seem  to  be  any  serious  con- 
troversy between  the  parties  in  relation  to  the  facts  in  this 
case.  Indeed  nearly  all  the  facts  were  alleged  in  plaintiff's 
complaint  and  all  the  facts  were  proved  by  the  plaintiff's  wit- 
nesses, either  upon  direct  or  cross-examination.  When  these 
proofs  had  been  made  the  plaintiff  rested  and  the  defendant 
moved  for  a  nonsuit  which  was  denied  and  defendant  ex- 
cepted. Thereupon  the  defendant  was  proceeding  to  ask 
some  further  question  of  Tully,  the  mortgagor,  in  relationi 
to  his  possession  of  the  mortgaged  goods  and  his  pecuniary 
condition,  when  objection  to  the  evidence  was  made  by 
plaintiff  and  the  court  stated  "  that  under  the  case  of  Jones 
V.  Graham,  77  N.  Y.  628,  the  defendant  was  not  entitled  to 
controvert  plaintiff's  title  under  his  chattel  mortgage  and 
the  case  as  it  now  stands."  Defendant's  counsel  excepted 
to  this  view  of  the  court. 

The  defendant  then  stated  that  under  the  ruling  he  would 
offer  no  further  evidence  and  again  moved  for  a  nonsuit, 
which  was  denied  and  defendant  excepted. 

The  defendant  then  asked  to  go  to  the  jury,  which  was 
denied,  and  defendant  excepted.  The  court  then  directed 
a  verdict  for  the  plaintiff,  to  which  the  defendant  ex- 
cepted. 

It  seems  to  me  that  the  court  below  was,  owing  to  the 

fault  of  counsel  in  trying  the  case,  under  a  partial  misappre- 
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hension  of  this  case.  Of  course,  an  unfiled  chattel  mort- 
gage is  good  between  the  parties  to  it,  but  the  statute  de 
dares  that  such  a  mortgage  shall  be  absolutely  void  as 
against  the  creditors  of  the  mortgagor  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good  faith.  Chap.  279, 
Laws  of  1833 ;  p.  2608,  vol.  4,  8th  ed.  R.  S.  The  court 
seems  to  have  entertained  the  idea  upon  the  trial  that  the 
defendant  was  a  creditor  of  the  mortgagor,  and  as  such  he 
required  a  judgment  and  execution  in  order  to  attack  or  de- 
feat the  plaintiffs  right  under  his  mortgage,  and  in  that 
view  the  case  of  Jones  v.  Graham,  77  N.  Y.  628,  cited  by 
the  court,  was  entirely  decisive.  But  it  seems  to  me  that 
that  was  not  the  attitude  of  the  defendant.  It  was  not 
claiming  as  a  creditor  but  as  a  purchaser  in  good  faith,  and 
as  such  it  had  the  clear  right  to  question  plaintifiTs  right 
under  the  mortgage. 

The  defendant  had  ceased  to  be  a  creditor  of  the  mort- 
gagor on  the  13th  of  June,  and  then,  as  it  claims,  became  a 
purchaser  of  these  goods  in  good  faith  from  the  mortgagor. 

The  price  or  consideration  paid  for  the  goods  was  the 
credit  upon  and  the  cancellation  of  the  debt  of  the  mortgagor, 
and  an  extension  of  time  and  reduction  of  amount  for  the 
remainder  of  the  debt.  This  was  done  between  the  defend- 
ant and  TuUy  without  any  knowledge  upon  the  part  of 
the  defendant  of  plaintiff's  mortgage,  and  immediately  there- 
after the  defendant  took  full  and  complete  possession  of  the 
goods,  and  in  a  few  days  thereafter  removed  them  to  Albany. 
The  sale  by  the  mortgagor  was  upon  good  consideration, 
viz.,  the  satisfaction  and  cancellation  of  his  debt.  If  the 
mortgagor,  TuUy,  had  attempted  or  claimed  the  right  to  re- 
take possession  of  the  goods  from  the  defendant,  the  pur- 
chase by  the  defendant  would  hfive  been  an  effectual  an- 
swer to  the  claim.  If  the  defendant  had  brouglit  an  action 
against  the  mortgagor  to  recover  his  debt,  this  sale  and 
credit  would  have  afforded  a  perfect  defense  to  the  action. 

It  was  never  held  that  a  debtor  might  not  pay  and  dis- 
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charge  his  debt  by  the  transfer  of  property  to  his  creditor 
by  an  agreement  between  them  to  that  effect,  and  it  has  al- 
ways been  held  that  such  transfer  was  for  a  good  and  valu- 
able consideration.  It  has  often  been  held  that  a  holder 
without  notice  of  a  note  given  and  accepted  in  satisfaction 
of  an  antecedent  debt,  either  before  or  after  the  debt  was 
due,  is  a  bona  fide  holder  for  a  valuable  consideration,  even  as 
against  an  accommodation  indorser.  ^^  The  satisfaction  of 
a  precedent  debt  is  as  truly  a  valuable  consideration  for  the 
transfer  of  a  note  as  an  advance  in  cash  of  its  amount  at  the 
time  of  its  transfer."  From  that  time  the  sole  remedy  is 
upon  the  note.  Purchase  v,  Mattison,  13  Supr.  6  Duer,  587 ; 
Gould  v.  Segee,  12  N.  Y.  Supr.  6  Duer.  260-269. 

Applying  this  principle  to  this  case  shows  that  the  defend- 
ant's rights,  from  the  time  of  the  sale  and  purchase  and 
the  delivery  of  the  goods  and  the  giving  of  the  credit  in 
pursuance  of  the  agreement,  rested  upon  the  title  it  acquired 
under  the  bill  of  sale.  Youngs  v.  Lee,  12  N.  Y.  651-664 ; 
Purchase  v.  Mattison,  16  N.  Y.  Supr.  3  Bos.  310 ;  White  v. 
The  Springfield  Bank,  3  Sand.  222. 

There  are  several  cases  holding  that  as  between  a  person 
claiming  under  an  unfiled  or  void  chattel  mortgage  and  a 
purchaser  in  good  faith  in  possession  of  the  property  cov- 
ered by  the  mortgage,  the  latter  will  prevail.  Weeks  v. 
Zimmerman,  23  N.  Y.  State  Rep.  66. 

The  case  of  Powers  v.  Freeman,  2  Lans.  127,  is  in  har. 
mony  with  these  views  and  illustrates  the  leading  features 
of  this  case.  The  question  there  was  between  the  mortgagee 
of  an  unfiled  mortgage,  valid  in  any  other  respect,  and 
a  subsequent  purchaser  in  good  faith.  The  purchaser  was 
ignorant  of  the  existence  of  the  mortgage,  and  the  con- 
sideration of  the  purchase  was  the  application  of  the  price 
towards  the  payment  and  satisfaction  of  a  precedent  debt 
past  due.  In  that  case  the  action  was  brought  by  the 
purchaser  against  the  mortgagee,  who  had  taken  possession 
of  the  property  under  his  unfiled  mortgage,  and  it  was  held 
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the  plaintiff  was  a  purchaser  in  good  faith  and  as  to  him  the 
mortgage  was  void.  The  defendant  in  the  case  cited  gave 
evidence  upon  the  trial  that  plaintiff  knew  of  the  chattel 
mortgage,  but  the  jury  found  that  she  had  not  knowledge 
of  it,  and  that  the  purchase  price  was  paid  by  application 
upon  a  precedent  debt  and  that  the  plaintiff  was  a  pur- 
chaser in  good  faith.  In  the  case  under  consideration  the 
proof  in  respect  to  the  absence  of  knowledge  by  the  defend- 
ant of  the  existence  of  plaintiff^s  mortgage,  and  the  exist- 
ence of  the  debt  and  the  application  of  the  price  of  the  goods 
to  its  payment,  would  seem  to  be  uncontradicted  and  would 
have  justified  a  nonsuit  or  the  direction  of  a  verdict  in 
favor  of  defendant.  But  the  defendant  did  not  make  the 
latter  motion.  Nevertheless,  it  seems  to  me  very  clear  that 
the  defendant's  title  as  a  purchaser  in  good  faith  should 
have  been  submitted  to  the  jury,  and  for  that  error  the  order 
and  judgment  should  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  the  event. 

FoLLBTT,  Ch.  J. — The  defendant  having  acquired  title  to 
and  possession  of  the  chattels  involved  in  this  action,  with* 
out  notice  or  knowledge  of  the  plaintiff's  unfiled  chattel 
mortgage,  was  in  a  position  to  challenge  its  validity. 

The  court  erred  in  refusing  to  permit  the  defendant  to 
show  the  mortgage  was  fraudulent,  for  which  error  the 
judgment  should  be  reversed  and  a  new  trial  granted. 

Vann,  Pabker  and  Brown,  JJ.,  concur. 
Judgment  reversed  and  new  trial  granted,  costs  to  abide 
event. 

All  concur  in  the  result,  except  Bbadlet  and  Haight, 
JJ.,  not  sitting. 
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Pbtbb  Habtwig,  Respondent,  v.  The  Bay  State  Shoe 
AND  Leather  Company,  Appellant. 

Ccurt  qf  Appeals^  December  20, 1888. 

Reversing  43  Hun,  425. 

Negligence,  Contribvtori/. — ^A  convict,  whose  services  are  hired  by  the 
defendant,  and  who  is  injured  in  using  a  machine  for  making  boots  and 
shoes,  is  guilty  of  contributory  negligence,  in  attempting  to  adjust  the 
mold  while  the  press  is  in  motion,  and  in  putting  his  fingers  on  the 
top,  instead  of  the  side,  of  the  mold,  when  attempting  to  adjust  it. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  a  verdict, 
and  an  order  denying  a  motion  for  a  new  triaL 

W.  O.  Beecher^  for  appellant. 

Charles  J.  Patterson^  for  respondent. 

FoLLBTT,  Ch.  J. — ^The  plaintiff  was  negligent  in  attempt- 
ing to  adjust  the  mold  while  the  press  was  in  motion,  and 
also  in  putting  the  fiuger  which  was  injured  on  the  top 
of  the  mold  instead  of  its  side  when  attempting  to  adjust 
it.  Each  of  these  acts  contributed  to  the  injury  and  the 
trial  court  erred  in  refusing  the  defendant's  motion  for  a 
nonsuit. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Potter,  Vann,  and  ♦  Parker,  JJ.,  concur.  Brown,  J. 
not  sitting.    Bradley  and  Haigkt,  JJ.,  not  voting. 
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William  W.  Rope  et  al.y  Respondents,  v.  Eva  Hess,  Im- 
pleaded, etc.,  Appellant. 

'  Court  qf  AppeaUf  December  20,  ISSIk 
Bevening  43  Hon,  688,  Mem. 

1.  Appeal,    Exception. — ^The  conrt  of  appeals  cannot  reylew  the  decision 

of  a  referee,  upon  the  merits,  where  no  exception  has  been  taken  to  hia 
findings. 

2.  Evidence,    Agency,— Wher^  in  an  action  to  enforce  mechanics'  liens, 

the  agency  of  the  owner's  husband  to  act  for  her  in  the  transaction  of 
the  business  was  asserted  by  the  claimants  and  denied  by  the  owner, 
and  the  case  was  tried  upon  the  assumption  that  the  tight  of  recoyery 
was  dependent  upon  the  existence  of  such  authority,  the  exclusion  of 
the  testimony  of  the  alleged  agent  in  support  of  the  owner's  contention, 
upon  the  objection  of  the  claimants,  is  error,  and  an  exception  thereto 
by  the  owner  entitles  her  to  a  reversal  of  the  judgment. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  afi^ming  a  judgment  entered  upon  the 
report  of  a  referee. 


G-eorge  JET.  Teaman^  for  appellant. 

F.  P,  Bellamy^  for  respondents. 

Parker,  J. — ^This  action  was  brought  to  enforce  certain 
mechanics'  liens  filed  against  the  property  of  the  defendant 
Eva  Hess.  It  resulted  in  a  judgment  in  favor  of  the  plaintiff 
and  the  defendants,  other  than  Eva  Hess  and  Herman 
Hummell,  declaring  certain  mechanics'  liens  filed  by  them 
against  her  property  valid.  The  defendant  McDonald  also 
obtained  a  personal  judgment  against  such  defendant.  Eva 
Hess  made  a  contract  in  writing  with  the  defendant  Herman 
Hummell  for  the  erection  of  a  house  at  the  agreed  price  of 
$4,600.00,  payable  in  instalments  as  the  work  progressed. 
The  plaintiff,  and  the  other  defendants  claiming  to  be 
lienors,  were  sub-contractors  under  Hummell.     Before  the 
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filing  of  either  of  the  liens  adjudged  in  this  action  to  be  valid, 
Mrs.  Hess  paid  to  the  contractor,  HummeU,  the  full  amount 
due  him  under  the  contract.  The  referee  found  that  such 
payment  did  not  constitute  a  bar  to  the  recovery  on  the 
part  of  the  several  persons  who  filed  liens.  For  "  that  the 
last  payment  of  $1,300  made  by  the  defendant  Eva  Hess 
to  the  defendant  Hummell  was  made  in  violation  of  the 
express  promise  of  said  defendant  Hess,  in  bad  faith,  by 
collusion  and  in  violation  of  the  rights  of  the  various  lienors 
parties  to  this  action,  and  for  the  purpose  of  defeating  the 
provisions  of  the  mechanic's  lien  law  in  such  cases  pro- 
vided.*' No  exception  appears  to  have  been  taken  by  the 
defendant  Hess  to  the  findings  of  the  referee.  We  cannot, 
therefore,  review  his  decision  upon  the  merits. 

During  the  trial  the  plaintifiE  and  the  defendant  lienors 
were  permitted  to  prove,  against  the  objection  of  the  defend- 
ant Hess,  statements  made  by  Benedict  Hess,  the  husband 
of  the  owner,  in  conversations  which  they  claim  to  have 
had  with  him  relating  to  the  payment  of  their  claims.  This 
evidence  was  adduced  for  the  purpose  of  basing  thereon, 
in  part  at  least,  the  finding  that  the  payment  to  Hummell 
was  made  coUusively  and  in  disregard  of  the  rights  of  the 
claimants.  Objection  was  seasonably  taken,  but  the  referee 
admitted  it  conditioned  that  plaintiff  should  show  that 
Benedict  Hess  represented  the  owner  at  the  time  of  such 
conversations.  Thereafter  the  claimants  proved  a  number 
of  facts  and  circumstances  which  it  was  insisted  permitted 
the  referee  to»infer  agency.  The  referee  subsequently  found 
as  a  fact  "  that  during  the  period  of  the  construction  of 
said  premises.  No.  56  Moore  street,  one  Benedict  Hess,  the 
husband  of  the  defendant  Eva  Hess,  by  the  authority  of 
said  defendant  Eva  Hess,  acted  as  her  agent  with  respect 
to  all  matters  connected  with  said  building  and  the  con- 
struction thereof."  He  also  found  as  a  conclusion  of  law 
"  that  Benedict  Hess,  in  dealing  with  the  various  lienors, 
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*  *  *  acted  in  behalf  of  the  defendant  Hess,  and  witb 
her  authority  and  consent." 

The  question  as  to  whether  Benedict  Hess  was  the  agent 
of  the  owner  and  entitled  to  speak  for  her  was  one  of  the 
questions  litigated.  The  case  was  tried  upon  the  assump- 
tion that  the  right  of  recovery  was  dependent  upon  proof 
warranting  a  finding  that  such  relation  existed.  Agency 
was  asserted  by  the  claimants  and  denied  by  the  owner. 
Upon  that  issue  the  owner  called  the  alleged  agent.  By 
appropriate  and  competent  questions  she  sought  to  elicit 
testimony  in  support  of  her  contention.  The  evidence  was 
excluded  upon  the  objection  of  the  claimants,  and  the  ex- 
ception taken  thereto  entitles  the  owner  to  a  reversal  of  the 
judgment. 

The  judgment  should  be  reversed* 

All  concur. 


James   A.  Deebing,    Appellant  v.  Sarah   M.  Stabb, 

Respondent. 

Court  of  AppeaU^  December  20»  1880. 

Afflrming22  J.  & Sp.  654,  Mem. 

1.  Principal  and  agerU.    ^utAori^.— Where  the  only  authority  an  agent 

has,  is  to  complete  a  purchase,  and  take  the  deed  in  the  princioal's 
name,  this  gives  him  no  power  to  add  anything  to  the  consideration 
named  in  the  contract,  or  to  attach  any  new  condition  to  the  delivery 
of  the  deed. 

2.  Same,    Evidence,— 'The  rule  that  the  evidence  of  a  witness,  whose  in- 

terest is  adverse  to  the  party  calling  him,  may  be  credited  in  part  and 
rejected  in  part,  has  no  applicaiion  to  a  case,  where  an  alleged  agent 
is  the  only  witness  on  the  question  of  his  ageney,  and,  if  his  evidence 
that  he  had  no  authority  to  bind  the  defendant  is  rejected,  there  is 
nothing  to  support  any  finding  to  the  contrary. 
8.  5afnc.— Where  the  plaintiff  seeks  to  recover  upon  an  agreement  made 
by  him  with  defendant  through  the  latter*  s  alleged  agent,  the  case 
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moflt  fail  unless  there  is  affirmatiye  proof  of  his  authority  to  act  for 
the  defendant. 

Appeal  from  a  judgment  of  the  superior  court  of  the  city 
of  New  York,  aflBrmiiig  a  judgment  entered  upon  an  order 
<]ismissing  the  complaint. 

iV.  O,  Moak^  for  appellant. 

Albert  Matthews^  for  respondent. 

Brown,  J. — Some  of  the  evidence  offered  by  the  plaintiff 
And  which  it  is  claimed  tended  to  establish  the  defendant's 
liability  for  the  debt  sued  for  was  on  the  defendant's  motion 
and  against  the  plaintiff's  objection  and  exception  stricken 
from  the  case. 

This  evidence,  however,  appears  in  the  record  before  us,  so 
that  we  are  enabled  to  determine  what  its  effect  would  have 
been  if  it  had  been  submitted  to  the  jury,  and  as  we  have 
reached  the  conclusion  that,  assuming  the  plaintiff  to  have 
had  the  benefit  of  it  a  cause  of  action  in  his  favor  against 
the  defendant  would  not  have  been  proven,  it  is  unnecessary, 
to  discuss  the  question  whether  the  exception  to  the  exclu- 
sion of  the  evidence  was  well  taken. 

Had  this  testimony  been  retained  in  the  case  it  would, 
with  the  other  evidence,  have  justified  the  jury  in  finding 
that  subsequent  to  the  execution  of  a  contract  for  the  sale 
of  the  property  between  the  bank  and  Charles  B.  Wood, 
and  at  the  time  of  the  delivery  of  the  deed  to  the  defendant 
pursuant  to  such  contract,  Wood  was  informed  of  the  agree- 
ment existing  between  the  bank  and  the  plaintiff  and  that 
he  must  assume  all  the  conditions  of  said  agreement  and 
that  he  promised  and  agreed  to  assume  them. 

Assuming  that,  the  jury  would  have  reached  such  a  con- 
elusion  the  question  would  be  presented,  whether  Wood 
had  any  authority  to  bind  the  defendant  by  such  an  agree- 
ment, and  whether  in  making  it  he  acted  as  her  agent. 

It  appeared  that  the  agreement  between  the  bank  and  the 
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plaintiff  was  made  in  May,  1877,  and  was  in  effect  that 
plaintiff  should  take  proceedings  to  reduce  an  assessment 
upon  real  estate  of  the  bank  and  should  receive  as  compensa- 
tion for  his  services  a  sum  equal  to  one-fourth  of  the  amount 
of  the  reduction  in  the  assessment.  An  order  reducing  the 
assessment  was  made  in  December,  1882.  On  December 
11,  1879,  the  bank  entered  into  a  written  contract  with 
Wood  for  the  sale  to  him  of  the  property  on  which  the  assess* 
ment  was  an  apparent  lien  for  the  sum  of  $40,000,  $10,000 
to  be  paid  in  cash  and  the  balance  to  be  secured  by  a  mort* 
gage  upon  the  property. 

This  contract  is  silent  as  to  the  agpreement  between  the 
bank  and  the  plaintiff,  and  the  only  mention  of  the  assess-- 
ment  is  that  the  property  was  to  be  conveyed  ^  subject  to 
all  assessments  now  or  hereafter  liens  upon  said  premises.'* 

At  Wood's  request  the  deed  was  on  February  16,  1880, 
made  out  and  executed  to  the  defendant,  and  the  property 
was  conveyed  ^^  subject  to  all  assessments  now  liens  upoa 
said  premises." 

The  agreement  in  relation  to  the  assumption  of  the  con- 
tract  between  the  bank  and  the  plaintiff  was  alleged  in  the^ 
complaint  to  have  been  made  at  the  time  of  the  conveyance^ 
and  such  in  substance  was  the  evidence. 

In  the  contract  of  sale  Wood  was  described  as  trustee,  but 
he  was  not  a  trustee  or  agent  for  the  defendant  in  making 
that  agreement.  It  is  not  shown  that  she  had  any  knowledge 
of  the  agreement  until  about  the  time  of  the  delivery  of  the 
deed,  and  it  does  not  appear  that  she  ever  heard  of  the 
plaintiff  or  his  contract  in  reference  to  the  reduction  of  the 
assessment.  Wood  was  the  only  witness  called  to  prove 
agency.  He  testified  that  it  was  his  intention  at  the  time  of 
making  the  contract  to  pay  the  purchase  money  out  of  funds 
in  his  possession  belonging  to  his  wife,  but  that,  after  his 
wife  had  seen  the  property,  she  refused  to  become  the 
purchaser. 

That  he  called  the  attention  of  the  defendant  to  the  land. 
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and  she  agreed  to  accept  the  deed  and  perform  the  agree- 
ment. She  gave  him  her  check  for  $9,000  to  deliver  to  her 
attorneys  to  complete  the  purchase,  and  directed  him  to 
have  the  deed  made  out  in  her  name. 

He  denied  specifically  any  authority  from  the  defendant 
to  assume  for  her  the  agreement  between  the  bank  and 
the  plaintiff,  and  denied  the  conversation  as  to  that  agree- 
ment testified  to  by  the  plaintiff's  witnesses. 

If  this  evidence,  was  to  be  believed,  the  only  authority 
Wood  had  was  to  complete  the  purchase,  and  take  the  deed 
in  the  defendant's  name,  and  this  gave  him  no  power  to  add 
anything  to  the  consideration  named  in  the  contract,  or  to 
attach  any  new  condition  to  the  delivery  of  the  deed.  Such 
acts  were  not  within  the  scope  of  his  agency. 

We  are  referred  by  the  learned  counsel  for  the  appellant 
to  cases  holding  that  the  evidence  of  a  witness  whose 
interest  is  adverse  to  the  party  calling  him  may  be  credited 
in  part  and  rejected  in  part ;  but  such  authorities  have  no 
application  to  this  case,  as  Wood  was  the  only  witness  on 
the  question  of  agency,  and,  if  his  evidence  that  he  had  no 
authority  to  bind  the  defendant  be  rejected,  there  is  nothing 
to  support  any  finding  to  the  contrary. 

The  plaintiff  sought  to  recover  upon  an  agreement  made 
by  Wood,  and  unless  there  is  affirmative  evidence  of  his 
authority  to  act  for  the  defendant  the  case  must  fail. 

We  are  of  the  opinion  that  upon  this  ground  the  com- 
plaint was  properly  dismissed,  and  the  judgment  should  be 
affirmed,  with  costs. 

All  concur. 
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Vincent  Babker,  Appellant,  v.  Neils  Paitlson  et  al.. 
Respondents. 

Courl  <^  ApptaU,  Kovember  26,  1389. 

ReveningSl  J.  A  Sp.  542,  Mem. 

TriaL  NegHgenee.—Wher^  In  »n  action  for  negligence,  the  compUln. 
doe«  not  apecify  at  what  particular  point  the  accident  occurred,  the 
plaintiff  li  entitled  to  go,  upon  all  the  evidence,  to  the  jury,  and  claim 
a  verdict  in  his  favor  whether  the  accident  occomd  where  he  located 
It,  or  where  the  defendant's  wltnessei  placed  it;  and  a  chai^  or  re- 
fusal to  charge,  whose  effect  was  to  conflne  the  jury  to  the  finding 
that  it  occurred  jost  as  claimed  b;  the  defendant  is  erroneous. 

Appeal  from  a  judgment  of  the  general  term  of  the 
superior  court  of  the  city  of  New  York,  aflirmiag  a  judg- 
ment in  favor  of  defendants. 

Itaac  N.  Mills,  for  appellant. 

John  S.  Bird,  for  respondents. 

PoTiBK,  J. — Tliis  19  an  appeal  taken  by  the  plaintiff  from 
a  judgment  entered  upon  the  decision  rendered  by  the 
general  term  of  the  superior  court  of  the  city  of  New  York, 
which  affirmed  a  judgment  entered  upon  a  verdict  of  a  jury 
in  favor  of  the  defendants,  and  also  affirming  an  order  deny- 
ing motion  upon  the  minutes  for  a  new  trial. 

Tlie  action  is  to  recover  damages  for  personal  injuries 
claimed  to  have  been  sustained  by  the  plaintiff  through  the 
negligence  of  the  defendants  or  their  servants  and  vifithout 
any  negligence  upon  plaintiff's  part  contributing  to  the 
injury. 

The  plaintiff  was  the  foreman  and  engaged  by  the  mason 
lo  had  the  contract  for  doing  the  mason  work  upon  the 
ilding  known  as  the  School  of  Mines,  belonging  to  Colum- 
L  College,  on  Fourth  avenue,  and  between  49th  and  60th 
eet  in  the  city  of  New  York. 
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The  defendants  were  stair  builders  and  were  the  con- 
tractors to  put  into  this  building  the  requisite  stairs  for  its 
accommodation  and  use.  The  building  was  a  new  building 
or  one  in  the  process  of  improvement  or  rebuilding  and  was 
to  be  used  for  the  department  of  the  college  known  as  the 
School  of  Mines. 

The  accident  of  which  complaint  is  made  occurred  on  the 
11th  of  October,  1883.  It  arose  in  this  wise.  Between  the 
first  and  second  stories  of  the  building  the  stairs,  which 
were  inclosed  in  a  tower,  were  broken  by  a  platform  into 
two  short  sections  or  flights,  for  instance,  between  the  base- 
ment and  first  floor  the  stairs  consisted  of  a  lower  section  of 

» 

nine  steps  on  the  south  side  of  the  tower,  and  then  a  section 
or  flight  of  seven  steps  on  the  east  side  of  the  tower.  The 
stairs  were  to  be  of  iron  except  the  treads  or  steps,  which 
were  to  be  of  slate.  At  the  time  of  the  accident  these  stairs 
were  nearly  completed  throughout  the  tower,  which  was  at 
least  four  stories  high. 

At  and  just  before  the  happening  of  the  accident,  the 
building  was  nearly  completed.  The  frame  work  of  the 
stairs  was  placed,  and  for  want  of  the  slate  treads,  which 
were  to  be  laid  on  the  stair  frames,  wooden  or  board  treads 
were  used  temporarily. 

The  plaintiff's  principal  was  the  mason  who  had  the  con- 
tract for  doing  the  mason  work  of  the  building. 

The  negligence  complained  of  consisted  in  the  taking  off, 
or  leaving  off,  some  of  these  wooden  treads,  which  had  been 
removed  probably  for  the  purpose  of  putting  slate  treads  on 
the  stair  frames,  and  the  falling  of  the  plaintiff  in  conse- 
quence of  the  removal  and  absence  of  two  or  three  of  the 
board  treads. 

The  plaintiff  had  ascended  these  stairs  to  that  portion  of 
the  building  in  which  the  mason  work  was  going  on  but  a 
few  minutes  before  the  happening  of  the  accident ;  having 
ascended  for  the  purpose  of  looking  after  the  mason  work, 
which  was  being  done  above  the  story  where  the  accident 
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happened,  and  at  the  time  of  the  accident  was  returning  by 
these  two  flights,  or  half  flights,  of  stairs  between  the  museum 
floor,  as  it  was  called,  and  the  basement  floor. 

The  allegation  of  negligence  made  by  the  plaintiff  against 
the  defendant  is  that  one  or  two  or  three  treads  had  been 
removed  and  not  replaced,  and  were  out  of  place  when  he 
was  descending  the  stairs ;  that  it  was  quite  dark,  and  when 
he  reached  that  point  in  coming  down  the  stairs  he  fell  and 
was  more  or  less  injured.  The  trial  occupied  several  days, 
and  required  the  testimony  of  a  large  number  of  witnesses, 
and  it  is  claimed  that  errors  were  committed  in  the  recep- 
tion and  rejection  of  testimony,  and  in  the  charge,  and  to 
the  refusals  to  charge  as  requested  by  plaintiff's  counsel. 

There  are  numerous  exceptions  to  the  reception  and  rejec- 
tion of  testimony,  and  also  several  exceptions  to  the  charge 
of  the  court  and  refusals  to  charge.  We  have  deemed  it 
necessary  to  examine  but  one  of  the  numerous  questions 
raised  by  these  exceptions,  and  are  satisfied  that  the  judge 
was  in  error  and  that  a  new  trial  must  be  awarded  on  ac- 
count of  the  ruling  which  withheld  from  the  consideration 
of  the  jury  the  evidence  tending  to  show  that  the  accident 
occurred  upon  the  lower  flight  of  stairs.  There  was  a  dis- 
pute or  difference  between  the  testimony  on  the  part  of  the 
defendants  as  to  the  place  on  the  stairs  between  the  base- 
ment and  the  museum  stories  where  the  accident  occurred, 
some  of  the  witnesses  locating  it  on  the  upper  part  of  the 
second  half  flight  and  others  on  the  upper  part  of  the 
lower  half  flight.  The  complaint  charged  that  the  negli- 
gence consisted  in  the  removal  of  the  treads  from  the  stairs 
between  the  museum  floor  and  the  basement  floor,  and 
that  in  consequence  of  the  removal  at  the  time  when  the 
plaintiff  was  descending  the  acciden  t  was  occasioned.  These 
stairs  had  been  used,  the  lower  half,  by  the  mechanics  for 
some  days,  in  going  to  and  from  portions  of  the  building 
where  the  work  was  being  done  The  upper  part  of  this 
flight  had  been  used  for  some  days  by  the  professors  and 
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students,  and  there  was  evidence  tending  to  show  that  all 
the  people  who  had  occasion  to  go  about  in  the  building,  or 
from  one  story  to  another,  used  both  parts  of  the  stairs 
between  the  museum  and  basement  stories. 

The  complaint  did  not  specify  at  what  particular  part  of 
the  stairs  the  accident  occurred  or  the  treads  had  been 
removed  and  remained  off  the  stair  frames. 

The  court  said  to  the  jury  in  his  charge :'  "  It  all  comes 
down  to  this :  that  if,  upon  a  consideration  of  all  the  facts 
and  circumstances  and  all  the  probabilities  that  bear  upon 
this  branch  of  the  case,  you  should  not  believe  the  testimony 
of  the  plaintiff  and  of  the  witness  Mantz,  as  to  the  stairs 
upon  which  they  claim  the  plaintiff  fell,  but  believe  that 
given  on  the  part  of  the  defense,  to  the  effect  that  he  fell  in 
tittempting  to  go  down  the  basement  stairs,  you  may  stop 
right  here  and  render  a  verdict  for  the  defendants."  To 
that  portion  of  the  charge  the  plaintiff  duly  excepted. 

The  plaintiff  also,  in  writing,  requested  the  court  to 
•charge  the  jury  that  "  if  the  jury  find  from  the  evidence 
that  the  plaintiff  is  honestly  mistaken  as  to  the  place  where 
he  fell,  and  that,  in  fact,  he  fell  on  the  basement  flight  of 
•stairs ;  and  that  such  fall  was  occasioned  by  the  negligence 
of  the  defendants'  foreman,  Cook,  in  failing  to  notify  the 
plaintiff,  or  warn  him  that  the  steps  on  the  upper  part  of 
said  flight  had  been  removed,  or  to  warn  him  not  to  attempt 
to  descend  said  stairs,  and,  further,  if  the  jury  find  that  at 
that  time  people  generally  having  business  in  the  building 
were  suffered  and  permitted  by  the  defendants  or  their 
servant,  or  servants  having  charge  there  for  them,  to  pass 
over  said  flight  of  stairs,  and  the  plaintiff  having  business 
in  said  building  was  then  attempting  to  go  down  said  stairs, 
and  so  fell,  without  any  contributory  negligence  on  his  part, 
and  solely  through  the  negligence  of  the  defendants'  fore- 
man, Cook,  as  above  stated,  and  by  such  fall  was  injured, 
the  plaintiff  is  entitled  to  recover,  and  the  jury  should  find 
A  verdict  in  his  favor." 
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The  plaintiff  also  requested  the  court  to  charge  that  ^  if 
the  jury  find  from  the  evidence  that  the  plaintiff  fell  on  anj 
part  of  the  stairs  leading  from  the  basement  to  the  first  floor, 
and  was  thereby  injured,  and  that  such  fall  was  caused  with- 
out any  fault  or  negligence  of  his  own,  solely  by  the  negli- 
gence of  the  defendants'  servant  or  foreman,  while  acting 
in  their  employment  and  in  the  ordinary  discharge  of  his 
duty  as  such,  he,  the  plaintiff,  is  entitled  to  recover,  whether 
he  so  fell  on  that  part  of  said  stairs  known  as  the  lower, 
first  or  basement  flight,  or  upon  the  other  part  thereof 
known  as  the  upper  or  second  flight."  The  court  refused  to 
charge  as  above  requested,  and  to  his  refusal  to  so  charge 
the  plaintiff  duly  excepted. 

The  substance  of  the  charge  given  and  excepted  to,  and 
of  the  two  requests  to  charge,  and  the  refusal  of  the  court 
to  charge,  amount  to  this,  that  the  plaintiff  was  not  allowed 
to  go  to  the  jury  upon  tlie  question  whether  the  accident 
occurred  in  any  other  place  or  under  any  other  circum- 
stances than  those  detailed  by  the  defendants  and  this  wit- 
ness Cook.  We  think,  under  the  complaint  which  does  not 
charge  at  what  particular  place  in  the  stairs  the  accident 
occurred,  and  upon  all  the  proof  in  the  case  in  relation  to 
the  occurrence  of  the  accident,  and  the  circumstances  under 
which  it  occurred,  the  plaintiff  was  entitled  to  go  to  the 
jury  and  to  claim  a  verdict  from  the  jury  in  favor  of  the 
plaintiff,  whether  the  accident  occurred  upon  the  upper  or 
lower  flight,  or  whether  it  occurred  in  the  manner  described 
by  Cook  and  others  of  the  defendants'  witnesses,  or  whether 
it  occurred  at  the  time  and  place  and  in  the  manner  detailed 
by  the  plaintiff's  witnesses. 

The  effect  of  this  ruling  of  the  court,  and  its  refusal  to 
charge  the  request,  was  to  confine  the  jury  to  the  finding 
that  the  accident  occurred  just  in  the  manner  claimed  by 
the  defendants,  and  not  in  the  manner  claimed  by  the 
plaintiff.  In  short,  to  exclude  from  their  consideration  the 
evidence  which  tended  to  prove  that  the  accident  occurred 
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upon  the  lower  flight,  and  confine  the  jury  to  the  considera- 
tion of  the  upper  flight  as  the  scene  of  the  accident.  We 
do  not  intend  to  hold  or  indicate  what  the  weight  of  evi- 
dence was  in  respect  to  the  two  places  assigned  for  the  ^ci- 
dent,  nor  to  indicate  that  there  was  not  a  preponderance  in 
favor  of  the  theory  of  the  defendants'  witnesses,  but  merely 
to  indicate  that  there  was  evidence  in  the  case,  and  the 
pleadings  were  broad  enough  to  warrant  the  jury  in  findings 
that  the  accident  occurred  where  the  plaintiff  and  his  wit- 
ness located  it. 

For  this  error  we  think  the  judgment  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide  event. 

All  concur* 


Theodore  Bebdell  et  al.y  Respondents  and  Appellants, 
V,  Habby  Allen  et  al.^  Appellants  and  Respondents. 

Court  qf  Appeals^  November  26,  1889. 
Affirming  3  N.  Y.  St.  Bep.  523. 

1.  Contract.    Construction, — Where  defendants  agreed  to  sell  plaintiffs' 

stock,  and,  after  deducting  all  expenses  and  commissions,  to  divide 
the  profits,  and  thereupon  contracted  with  an  agent  to  go  to  England 
to  attend  to  such  sale,  for  one  half  of  their  interest  and  profits,  who 
employed  a  broker  to  make  the  sale,  the  compensation  to  the  agent  is 
not,  but  the  commissions  to  the  broker  are,  expenses  within  the  mean- 
ing of  the  contract. 

2.  Appeal.    Reviewable. — ^Findings  of  fact,  made  by  the  trial  judge  upon 

conflicting  testimony  and  supported  by  eyidence,  and  confirmed  by  the 
general  term,  are  not  open  to  review  in  the  Court  of  Appeals,  but 
must  be  accepted  as  final  for  the  purposes  of  the  appeal. 
8.  Same.  Presumption. — Where  the  trial  is  before  the  court  without  a 
jury,  it  will  be  presumed,  in  support  of  the  judgment,  that  such  ad- 
ditional facts  were  found  and  considered,  though  not  written  out  in 
the  formal  decision,  as,  having  the  support  of  sufficient  evidence  ap> 

pearing  in  the  record,  tend  to  sustain  the  findings  formally  made. 
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This  action  was  brought  to  set  aside  an  agreement  stating 
and  settling  certain  accounts  between  the  parties  on  the 
ground  of  fraud,  and  for  a  restatement  of  such  accounts. 

The  trial  court  found  the  fraud  as  alleged,  set  aside  the 
agi'eement  and  directed  a  restatement  of  the  account  upon 
certain  principles  stated. 

Cross-appeals  were  taken  from  the  judgment  of  the  gen- 
eral term  of  the  superior  court  of  the  city  of  New  York, 
which  modified  and  affirmed,  as  modified,  a  final  judgment, 
entered  upon  the  report  of  a  referee,  and  an  interlocutory 
judgment,  entered  upon  the  decision  of  the  court. 

Edward  M.  Shepard^  for  plaintiffs. 

James  L.  Bishop^  for  defendants. 

Vann,  J. — The  main  object  of  these  appeals  is  to  de- 
termine the  proper  basis  for  the  division  of  the  so-called 
** profits"  between  the  parties.  The  plaintiffs  claim  that 
neither  the  amount  retained  by  Reynolds,  nor  the  sum  paid 
to  Abbott  should  be  deducted  before  such  division  is  made, 
while  the  defendants  contend  that  the  "profits*'  are  the 
residue  after  deducting  both  of  those  sums.  The  courts 
have  thus  far  sustained  the  position  of  neither  party,  but 
have  included  the  sum  going  to  Reynolds,  and  excluded  the 
sum  going  to  Abbott,  before  making  a  division.  The  ques- 
tion involves  a  construction  of  the  contract,  as  amended  on 
two  occasions,  aided,  in  so  far  as  the  meaning  is  doubtful, 
by  a  view  of  the  surrounding  circumstances,  including  the 
facts  known  to  both  parties  when  it  was  executed. 

By  the  original  contract  of  October  3d,  1881,  the  defend- 
ants specifically  agreed  to  act  as  agents  for  the  sale  of  the 
shares  of  stock  in  question,  to  use  their  best  efforts  to  place 
the  same  and  to  bear  all  of  the  expenses  incidental  thereto. 
The  earlier  provision  relating  to  "a  call"  suggests  the 
relation  of  vendor  and  vendee,  but  there  could  not  be  both 
a  sale  and  an  agency,  because,  if  the  defendants  bought  the 
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property  of  the  plaintiffs,  they  could  not  act  as  agents  of 
the  plaintiffs  for  the  sale  of  property  which  belonged  to 
themselves.  If  there  was  a  sale  there  could  not  be  an 
agency,  and  if  there  was  an  agency  there  could  not  be  a  sale. 
We  think  that  the  contract,  considered  as  a  whole,  was  one 
of  agency  only,  and  that  the  part  relating  to  a  call  was 
simply  for  the  protection  and  security  of  the  defendants,  to 
enable  them  to  receive  the  compensation  agreed  upon, 
which  was  a  share  of  the  "  profits,"  as  they  were  termed, 
to  be  realized  upon  a  sale  for  more  than  the  arbitrary  sum 
named  as  going  to  the  plaintiffs.  Whatever  the  legal  rela- 
tion of  the  parties  may  have  been,  however,  the  defendants 
were  bound  to  divide  equally  with  the  plaintiffs  "  the  net 
proceeds  received  over  and  above  five  dollars  per  share  from 
the  amount  of  money  actually  received  by  "  them. 

The  amendment  of  November  19  throws  no  light  upon 
the  method  of  dividing  the  profits,  but  by  a  further  amend 
ment  on  March  9  all  expenses  and  commissions  were  to- 
be  deducted,  and  there  was  to  be  an  equal  division  of  the 
profits  accruing  to  the  defendants  personally.     The  sub- 
stantial part  of  the  controversy  turns  on  the  meaning  of  the 
word  "personally,"  as  thus  used.     The  defendants  now 
insist  that  it  excludes  the  entire  sum  retained  by  Reynolds, 
amounting  to  over  $100,000,  although  this  position  is  not 
suggested  in  their  answer.     The  name  of  Reynolds  does 
not  appear  in  any  of  the  contracts  between  the  parties. 
He  was  not  the  agent  of  the  plaintiffs,  nor  the  agent  of  the 
parties  jointly,  but  was  the  assignee  of  one-half  of  defend- 
ants' share  in  the  profits,  which  he  was  to  earn  by  doing 
that  which  the  defendants  had  agreed  to  do.     He  thus 
became  their  substitute  or  agent.     In  their  answer  and  in 
a  sworn  account  produced  upon  the  trial,  they  speak  of 
him  as  their  agent,  and  in  their  letters  to  him  they  call  him 
their  confidential  agent  and  request  him  not  to  furnish 
information  to  the  plaintiffs  in   regard  to  this  business. 
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Hence,  whatever  came  to  him  came  to  the  defendants,  so 
far  as  the  plaintiffs  are  concerned. 

Moreover,  it  is  to  be  observed  that  the  expression  in 
question  is  used  in  connection  with  the  statement  that  the 
profits  to  be  divided  consist  of  the  difference  between  the 
price  of  five  dollars  per  share  and  the  average  price  at 
which  all  the  shares  shall  be  sold.  Was  it  not  this  differ- 
ence which  accrued  to  the  defendants  personally,  and  could 
they  deprive  the  plaintiffs  of  any  portion  of  it  by  assigning 
a  part  of  their  part  to  Reynolds  ?  As  suggested  by  the 
learned  trial  judge,  was  it  competent  for  them  to  entrust  to 
a  substitute  the  work  which  they  undertook  to  do,  and  yet 
claim  both  the  amount  paid  to  him  and  the  whole  interest 
secured  to  themselves  ?  Could  they  use  their  agency  for 
their  personal  benefit  at  the  expense  of  their  principals? 
The  last  clause  of  the  contract  of  March  9  provides  that 
the  average  sales  mean  the  average  price  received,  indicat- 
ing that  the  defendants  were  not  to  be  liable  for  the  amount 
of  sales,  but  for  the  amount  paid,  or  the  money  received  by 
them  personally.  What  came  to  their  agent  in  a  legal 
sense  came  to  them  personally ;  that  is,  it  came  under  their 
personal  control.  It  did  not  accrue  to  them  personally  any 
the  less  because  they  assigned  a  share  to  their  agent.  It 
accrued  to  them  before  they  could  pay  it  to  him. 

The  expression  used  in  the  contract  of  October  8  is  "  the 
amount  of  money  actually  received,"  while  in  one  part  of 
the  agreement  of  March  9  it  is  ^^  the  profits  received,"  and 
in  another  part  of  the  same  instrument,  ^^  the  profits  which 
may  accrue  ♦  *  *  personally."  Considering  the  context, 
and  all  the  circumstances  under  which  the  words  are  used, 
there  does  not  seem  to  be  any  material  difference  in  the 
meaning  of  the  three  forms  of  expression.  This  was  ap- 
parently the  understanding  of  the  defendants  themselves, 
not  only  when  the  sales  were  made  and  the  proceeds  thereof 
received,  but  even  until  a  comparatively  recent  period. 
As  the  findings  of  fact  made  by  the  trial  judge  were  sup- 
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ported  by  evidence,  and  have  been  confirmed  by  the  general 
terra,  they  are  not  open  to  review  in  this  court,  but  must 
be  accepted  as  final  for  the  purpose  of  this  appeal.  Code 
Civ.  Pro.,  §  1337 ;  In  the  Matter  of  Ross,  87  N.  Y.  514. 
Furthermore,  as  the  trial  was  before  the  court  without  a 
jury,  it  will  be  presumed,  in  support  of  the  judgment,  that 
such  additional  facts  were  found  and  considered,  although 
not  written  out  in  the  formal  decision,  as,  having  the  sup- 
port of  sufiQcient  evidence  appearing  in  the  record,  tend  to 
sustain  the  findings  formally  made.  Armstrong  v.  Du  Bois, 
90  N.  Y.  95 ;  Meyer  v.  Lathrop,  78  Id.  815,  821 ;  Hays  v. 
Miller,  70  Id.  112,  116 ;  Sheldon  v.  Sherman,  42  Id.  484, 
489.  This  presumption  is  of  some  importance  in  view  of 
the  question  now  under  consideration. 

The  defendants  testified  that  before  the  contract  of  March 
9  was  executed,  they  proposed  to  the  plaintiffs  that  the 
Reynolds  deductions  should  be  charged  as  an  expense  of 
the  business;  that  the  plaintiffs  assented  to  the  proposition, 
and  that  the  contract  was  drawn  accordingly.  The  plaint- 
iffs denied  this,  and  there  was  evidence  tending  to  corrobo- 
rate the  denial,  some  of  which  appeared  in  certain  letters 
written  by  the  defendants  to  Reynolds.  The  plaintiffs  also 
testified  that  while  they  knew  that  the  defendants  had  made 
some  arrangement  with  Reynolds  by  which  they  were  to 
divide  some  of  their  profits  with  him,  yet  they  knew  nothing 
about  the  details,  and  did  not  know  what  share  he  was  to 
have.  If  the  plaintiffs  assented  to  said  proposal,  or  even 
if  they  knew  the  share  that  Reynolds  was  to  have  in  the 
profits,  the  defendants  claim  that  the  fact  has  an  important 
bearing  in  determining  the  meaning  of  the  expression  relat- 
ing to  a  division  of  the  profits  accruing  to  Allen  and  Stead 
personally,  and  that  it  indirectly  refers  to  Reynolds  by  way 
of  distinction  or  exclusion. 

The  trial  court  found  that  the  settlement  between  the 
parties  was  fraudulent  because  the  defendants  represented 
that  the  total  sales  for  which  they  had  accounts  amounted 
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to  $756,787.50,  instead  of  $890,980.19,  as  was  the  fact.  As 
the  difference  was  in  substance  simply  the  amount  of  the 
I  Reynolds  deductions,  it  is  to  be  presumed,  upon  applying 
the  principle  already  mentioned,  that  the  court  found  for 
the  plaintiffs  upon  the  question  of  fact  above  pointed  out. 
It  follows  that  the  contract  is  to  be  construed  in  the  light 
of  plaintiff's  ignorance,  not  their  knowledge,  of  Reynolds* 
share  in  the  profits^  It  is  not  probable  that  they  understood 
the  contract  to  include,  as  part  of  the  expenses,  an  amount 
unknown  to  themselves,  but  which  they  knew  was  known 
to  the  defendants.  But  what  did  the  defendants  under- 
stand the  contract  to  mean,  as  shown  by  the  practical  con- 
struction  of  it  while  the  business  was  going  on,  and  before 
the  day  of  settlement  ?  In  a  letter  to  Reynolds,  dated 
May  17, 1882,  they  said :  ^*  Inasmuch  as  5,250  pounds  is  due 
Berdell  and  Witherell  on  the  original  contract,  being  one- 
half  of  the  profits,  we  suppose  you  must  have  considered 
that  a  settlement  should  not  be  made  with  Berdell  and 
Witherell  until  the  final  closing  of  the  accounts.  The  fact^ 
nevertheless,  is  that  the  only  moneys  to  which  you  are  en- 
titled are  one-quarter  of  the  profits,  to  wit,  2,625  pounds,  a 
like  amount  being  due  us,  and  the  balance  we  are  account* 
able  for  to  Berdell  and  Witherell.  ♦  *  «  Cable  our 
one-half  of  your  and  our  joint  profits,  to  wit,  2,625  pounds. 
We  are  obliged  to  settle  with  Berdell  at  once  for  his  half 
profits  under  agreement." 

Under  date  of  June  1, 1882,  they  wrote  him  as  follows : 
*♦  The  amount  that  Berdell  and  Witherell  would  have  been 
entitled  to  would  have  been  half  of  the  difference  between 
21  shillings  and  32s.  6d.  on  40,000  shares  ;  or  in  other  words, 
they  would  have  been  entitled  to  5s.  9d.  per  share,  leaving 
6s.  9d.  per  share  to  be  divided  between  you  and  ourselves." 

On  the  80th  of  January,  1888,  referring  to  some  of  their 
own  stock  that  Reynolds  was  selling  under  the  same  agree- 
ment, they  said :  "  You  would  be  entitled  to  one-half 
the  difference  on  the  20,000  shares,"  but  in  the  same  letter* 
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referring  to  the  stock  of  the  plaintiffs,  they  added :  "  And 
in  respect  to  all  the  other  shares,  you  would  be  entitled  to 
one-quarter  of  the  difference." 

According  to  these  letters,  the  defendants  understood  the 
contract  precisely  as  the  plaintiffs  did,  so  far  as  the  Rey- 
nolds deduction  is  concerned,  and  as  the  courts  have  thus  &r 
construed  it.  They  do  not  appear  to  have  openly  interpreted 
it  in  any  other  way,  even  on  the  occasion  of  the  settlement, 
when  they  prepared  a  statement  showing  the  amount  of  the 
sales  to  have  been  much  larger  than  they  represented  to  the 
plaintiffs,  and  which  contained  the  Reynolds  deduction* 
But  instead  of  showing  that  statement  to  the  plaintiffs  they 
gave  them  one  in  which  no  such  deduction  appeared.  The 
suppression  of  the  former  statement,  however,  is  no  more 
significant  than  the  fact  that  the  latter,  which  was  the  basis 
of  the  settlement,  showed  an  over-payment  to  the  plaintifib 
of  some  thousands  of  dollars,  provided  the  construction  now 
contended  for  by  the  defendants  is  correct.  It  is  also  sig- 
nificant  that  they  never  mentioned  to  Reynolds  any  such 
change  in  the  contract  as  they  now  claim  was  made. 

We  do  not  think  that  the  parties  intended  by  their  ar- 
rangement of  March  9  to  make  any  change  in  respect  to  the 
compensation  of  the  defendants  for  selling  the  stock  as  the 
agents  of  the  plaintiffs,  except  to  authorize  the  deduction 
of  all  expenses  and  commissions.  Reynolds  was  not  a 
broker,  and  he  sold  none  of  the  stock  to  speak  of.  His 
compensation  was  not  an  expense,  any  more  than  that  of 
the  defendants  themselves.  From  what  has  been  said  it  is 
obvious  that  he  was  not  entitled  to  commissions.  His  re- 
lations to  the  parties  and  to  the  agreement  between  them, 
as  well  as  his  compensation,  did  not  rest  upon  a  brokerage 
contract.  On  the  other  hand,  Abbott  was  a  broker  and  sold 
substantially  all  of  the  stock,  and  may  be  said  to  have  re- 
ceived an  interest  in  lieu  of  brokerage.  The  term  commis- 
sions, therefore,  would  be  properly  applicable  to  hini.  As 
said  by  the  learned  general  term :  "  Whether  there  was  a 
sale  of  the  stock  to  Abbott,  or  wlietlier  Abbott  was  paid  a 
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commission  of  one-half  the  amount  realized  over  the  price 
fixed  in  the  agreement  with  him,  is  not  material.  In  neither 
case  would  defendants  be  chargeable  with  the  amount  paid 
to  liim." 

If  this  reasoning  is  sound,  it  disposes  of  the  chief  ground 
of  contention  upon  either  side  and  sustains  the  action  of  the 
lower  courts,  leaving  for  consideration  a  few  details  of  the 
account  as  stated  by  the  referee,  that  are  challenged  by  the 
defendants. 

We  think  that  the  allowance  to  them  of  $1,109,  for  the 
expenses  of  Mr.  Allen  in  Europe,  and  of  34.50  for  cable- 
grams, was  properly  made  by  the  general  term  for  the 
reasons  stated  in  its  opinion. 

After  a  careful  examination  of  the  other  items,  we  think 
that  they  were  correctly  disposed  of  by  the  referee,  and  that 
the  judgment  should  be  affirmed,  but  as  both  parties  ap- 
pealed, without  costs  in  this  court  to  either. 

All  concur. 


Annie  Habnicki^Ii,  as  Administratrix,  etc.,  Respondent, 

V.  The  Parrot  Silver  and  Copper  Company,  Appel- 
lant. 

Ccvri<^  Appeals^  No9enib€r2R^  1889. 

Reversing  52  Hun,  610. 

Brokers,  CommisHons. — A  person,  who  has  acted  as  agent  for  the  vendee 
in  negotiating  a  contract  and  has  advised  him  how  to  obtain  the  prop- 
erty at  the  lowest  possible  price,  is  not,  in  the  absence  of  any  agree- 
ment to  that  effect,  the  agent  of  the  vendor,  and  cannot  recover  com- 
missions from  him. 

Appeal  from  the  general  term  of  the  supreme  court,  affirm- 
ing judgment  entered  upon  a  verdict. 

Ira  D.  Warren^  for  appellant. 

John  M.  Bowers^  for  respondent. 
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Finch,  J. — We  are  unable  to  find  in  the  record  any  proof 
of  an  employment  of  the  intestate  by  the  defendant  com- 
pany to  negotiate  a  contract  of  sale.  The  argument  for  the 
plaintiff  put  the  facts  in  every  possible  connection  and  array 
to  lead  to  such  an  inference,  but  left  us  with  the  conviction 
that  it  could  not  justly  be  drawn.  A  detailed  discussion  of 
the  proofs  is  not  within  our  present  purpose,  but  it  is  due 
to  the  parties  and  their  counsel  that  we  indicate  in  some 
general  way  the  view  we  take  of  the  evidence. 

The  oonti-act  of  May  80th  between  the  defendant  com- 
pany and  Pope,  Cole  &  Co.  was  both  negotiated  and  drawn 
"by  Harnickell.  It  provides  for  the  smelting  of  the  ore  and 
the  purchase  of  the  copper  by  the  latter  firm.  That  Har- 
nickell was  their  agent  in  the  procuring  of  that  contract  so 
far  as  it  relates  to  the  smelting  of  the  ore,  and  was  paid  by 
them  for  his  services  in  that  respect  is  conceded,  but  it  is 
^claimed  that  for  his  services  in  procuring  the  sale  he  has 
not  been  paid,  and  was  employed  by  the  defendant  for  that 
purpose.  The  evidence  not  only  shows  no  contract  of  em- 
ployment, but  establishes  inferentially  the  exact  contrary. 
The  defendant  company  never  offered  or  proposed  to  make 
more  than  a  single  contract,  and  that  was  for  the  sale  of 
tlieir  product  to  some  one  who  would  smelt  and  refine  it 
:and  pay  according  to  results,  and  just  that  one  contract  is 
4tll  that  was  ever  made. 

Wallace  represented  the  company.  At  first  he  wrote 
•directly  to  Pope,  Cole  &  Co.  stating  his  wish  to  dispose  of 
the  mine  product  to  them.  The  latter  answered  by  refer- 
ring him  to  Harnickell  as  a  man  who  knew  their  ways  and 
methods.  They  were  in  daily  correspondence  with  him 
and  through  him  had  completed  Imndreds  of  transactions. 
In  accordance  with  the  suggestion  Wallace  sent  for  Har- 
nickell and  made  his  proposition  to  him.  Assume  even 
that  the  latter's  authority  was  only  to  make  a  contract  for 
smelting  the  ore,  and  yet  his  position  was  entirely  plain. 
It  was  obvious  that  he  could  not  make  a  smelting  contract 
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and  earn  his  commission  from  his  employers  for  that  unless 
he  induced  them  also  to  buy  the  refined  product,  which  was- 
made  an  essential  condition.  Whatever  he  did  in  that  re- 
spect was  in  his  own  interest  and  for  his  own  benefit,  and 
accounts  for  all  his  action  in  negotiating  the  contract.  Not 
the  slightest  inference  of  an  employment  by  the  defendant 
is  justified  by  his  conduct.  On  the  contrary,  his  direct  and 
palpable  interest  was  against  the  vendors  in  the  sale.  His- 
principals  did  not  desire  to  buy ;  they  could  not  smelt  if 
they  did  not  buy  ;  and  to  earn  commissions  for  a  smelting^ 
contract  Hamickell  was  compelled  to  induce  his  principals- 
to  purchase.  And  how  ?  Obviously  he  must  make  it  for 
their  interest  to  buy.  He  must  screw  the  vendor's  price 
down  to  the  lowest  possible  point,  and  show  them  how  such 
desirable  result  could  be  reached.  That  he  proceeded  to 
do.  It  is  only  necessary  to  read  his  letters  to  Pope,  Cole  & 
Co.  of  the  10th  and  11th  of  May  to  understand  his  position* 
He  tells  them,  what  was  the  truth  from  the  first  moment,, 
that  ^^  the  matter  is  to  be  sold  as  well  as  smelted,'*  he  intimates, 
that  Wallace  &  Sons  as  a  firm  would  in  the  end  buy  the 
copper  of  Pope,  Cole  &  Co.,  and  adds,  ^'  Tou  would  thus, 
make  and  buy  at  your  price — furnishing  thus  a  very  easy 
market  and  no  risk  to  you  ; "  he  suggests,  ^*  Tou  can  easily 
name  a  price  which  shall  not  be  uninviting  and  shall  include 
your  expenses  for  re-sale,  freight,  etc.,  unless  that  be  unwise 
for  comparisons  : "  he  repeats  ^^  as  said  before,  purchase  on 
your  part  involves  delivery  at  Baltimore  of  ingot  and  that 
unfavorable  discriminating  feature  against  Baltimore  must 
he  covered  either  in  the  toll  or  in  the  deduction  from  lake 
copper  if  that  be  the  mode  of  settling  price,  and  in  such  a> 
way  that  when  Wallace  takes  it  ofiE  your  hands  you  will  be 
at  no  disadvantage ;  '*  and  what  is  most  significant  of  all, 
when  he  comes  to  speak  of  the  persons  to  be  referred  to  for 
the  purpose  of  fixing  the  price,  he  says,  "  Hungerford  is  a 
good  man  to  refer  to  as  one  party.  Hendricks  always  too 
high.  *  ♦  *  Simpkius  is  incorrect;  ♦  *  *  always  too  high.** 
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lu  other  words,  the  man  who  now  claims  to  have  acted  for 
the  vendors  is  ^und  advising  the  vendees  how  to  get  the 
property  for  the  lowest  possible  price.  It  strikes  us  as  be- 
yond reasonable  question  that  there  never  was  any  employ* 
ment  by  defendants,  and  that  Harnickell  negotiated  the 
sale  as  a  necessary  condition  of  earning  commissions  upon 
the  smelting  part  of  the  agreement,  and  so  far  as  he  acted 
beyond  his  own  interest,  acted  wholly  for  and  in  behalf  of 
the  vendees,  and  with  care  only  for  their  profit. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

All  concur. 


Ann  Dufft  v.  Michael  Dufft,  Respondent ;  Roseanka 

Hughes  et  aL,  Appellants. 

Court  iif  Appeals,  December  8, 1S89. 

Affliming  66  Snper.  603. 

Abatement  and  revival.  Laches. — A  delay  of  eleven  years  after  plaintilf  s 
death,  in  an  action  to  set  aside  a  deed  as  fraudulent,  constitutes  so 
great  laches  as  to  justify  the  court,  in  its  discretion,  in  denying  a  motion 
by  the  heirs  to  revive  and  continue  the  action  in  their  names. 

This  action  was  begun  in  September,  1863,  in  the  New 
York  superior  court,  to  have  a  deed  set  aside  as  fraudulent. 
The  plaintiff  died  in  1877,  while  the  action  was  pending,  and 
nothing  was  done  till  1888,  when  this  motion  was  made  to 
revive  and  continue  the  action.  The  motion  was  denied, 
and  on  appeal  to  the  general  term  the  order  was  affirmed. 

Appeal  from  an  order  of  the  general  term  of  the  superior 
court  of  the  city  of  New  York,  affirming  an  order  denying 
a  motion  to  revive  and  continue  this  action. 

Okas.  P.  Oawles^  for  appellants. 
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H.  B.  Closson^  for  respondent. 

Per  Curiam. — The  laches  in  this  case  was  so  great  that 
the  court,  in  the  exercise  of  its  discretion,  could  deny  the 
motion,  and  for  this  conclusion  the  cases  of  Colt  v.  Campbell, 
82  N.  Y.  609 ;  Lyon  v.  Park,  111  Id.  350 ;  19  N.  Y.  State 
Rep.  626,  and  Matter  of  Palmer,  115  N.  Y.  498 ;  26  N.  Y. 
State  Rep.  388,  are  ample  authorities. 

There  is,  therefore,  nothing  for  us  to  review,  and  the 
appeal  should  be  dismissed,  with  costs. 

All  concur. 


Emily  Ford,  as  Administratrix,  etc.,  Respondent,  v.  The 
Lake  Shore  and  Michigan  Southern  Railway 
Company,  Appellant. 

Court  qfAppeaUf  November  26, 1880. 
Affirming  17  N.  Y.  St.  Rep.  303. 

Master  and  Servant — ^The  master  la  not  responsible  to  an  employee  for 
the  carelessness  of  competent  co-employees. 

Appeal  from  the  general  term  of  the  superior  court  of 
Buffalo,  affirming  judgment  in  favor  of  plaintiff  on  excep- 
tions sent  there  in  the  first  instance. 

James  Fraser  Gluch^  for  appellant. 

Tracy  O.  Becker^  for  respondent. 

Earl,  J. — This  action  was  brought  by  the  plaintiff  to  re- 
cover damages  for  the  negligent  killing  by  the  defendant  of 
her  intestate,  a  switchman  in  its  employ.  In  her  complaint 
she  bases  her  charge  of  negligence  mainly  upon  the  follow- 
ing grounds  :  the  running  of  an  unsafe  and  unsuitable  car ; 
the  careless  and  negligent  loading  of  the  car  without  fasten- 
ing the  timbers  securely  thereon ;  failure  to  properly  inspect 


FORD  V.  LAKE  SHORE  &  MICH.  S.  R'Y  CO.    461 

Opinion  of  the  Court,  by  Eabl,  J. 

the  car  by  proper  and  competent  inspectors,  and  failure  to 
provide  proper  and  suitable  rules  for  the  government,  control 
and  instruction  of  its  employees.  The  material  facts  iis  they 
appeared  upon  the  trial  are  as  follows :  On  the  29th  day  of 
May,  1887,  the  Buffalo  Car  Manufacturing  Company  sent  ta 
the  defendant's  docks  on  the  Hamburg  canal  nine  cars  to  be 
loaded  with  heavy  timber  and  car  sills  taken  from  canal 
boats.  The  cars  are  what  are  known  as  gondola  cars,  gener- 
ally used  for  carrying  coal,  and  had  boxes  from  eighteen  to 
twenty-four  inches  high.  They  were  not  regular  lumber 
cars,  but  were  very  much  used  upon  all  the  roads  running 
in  and  out  of  Buffalo  for  carrying  lumber.  Regular  lumber 
cars  are  flat  cars  with  iron  brackets  on  the  inner  sides  into 
which  are  placed  stakes  for  the  purpose  of  holding  the  lumber 
in  place. 

These  cars  had  no  brackets  on  the  sides  for  stakes  and 
there  was  nothing  but  the  boxes  to  hold  the  lumber.  On 
some  of  the  cars  the  ends  of  the  boxes  dropped  down,  and 
on  others  they  were,  like  the  sides,  fixed  and  stationary. 
The  lumber  was  placed  inside  these  boxes,  and  where  the 
timbers  were  longer  than  the  cars  and  the  ends  dropped 
down  it  was  loaded  flat,  and  on  the  cars  where  the  ends  of 
the  boxes  were  fixed  and  stationary  one  end  of  the  timber 
was  laid  down  on  the  bottom  of  the  car  and  the  other  end 
projected  over  the  end  of  the  box  in  cases  where  the  timber 
was  longer  than  the  box. "  The  lumber  was  piled  after  it 
reached  the  top  of  the  box  so  that  one  piece  overlapped 
another,  tlie  pile  thus  constantly  growing  narrower  towards 
the  top.  On  some  of  the  cara  the  lumber  was  piled  a  foot 
and  a  half  higher  than  the  boxes.  The  car  from  which  the 
lumber  fell  upon  the  intestate  was  one  upon  which  the  ends 
of  the  boxes  were  fixed  and  stationary  and  the  timbers  pro- 
jected over  one  end.  Thin  strips  of  board  had  been  nailed 
to  the  sides  of  the  box,  as  it  is  claimed  by  the  plaintiff,  to 
hold  the  timbers  on  the  car ;  but  as  claimed  by  the  defend- 
ant and  proved  upon  the  trial  they  were  simply  guides  in 
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piling  the  lumber  and  were  placed  there  for  the  purpose  ;  and 
the  lapping  of  the  timber  one  piece  upon  another,  receding 
from  the  sides,  was  relied  upon  to  keep  the  pieces  in  place. 
The  nine  cars  were  loaded  by  the  employees  of  the  defend- 
ant in  charge  of  and  under  the  direction  of  a  foreman  of 
great  experience  who  had  been  engaged  in  loading  and  hand- 
ling cars  for  eight  or  nine  years.  This  lumber  was  to  be 
drawn  about  a  mile,  simply  from  one  part  of  the  city  to  an- 
other. The  cars,  all  loaded  in  the  same  way  at  the  same 
time,  all  went  safely  except  the  one  from  which  the  lumber 
fell  upon  the  plaintiff's  intestate.  After  the  cars  were  loaded 
they  were  carefully  inspected  by  two  foremen,  and  they  con- 
sidered them  safely  and  properly  loaded.  Gondola  cars  like 
the  ones  in  question  were  very  generally  used  for  the  trans- 
portation of  lumber  for  short  distances,  and  these  cars  were 
loaded  as  such  cai-s  usually  were  for  that  purpose.  The  court 
charged  the  jury  that  there  was  no  evidence  that  the  defend- 
ant was  called  upon  to  establish  any  system  of  rules  which 
should  provide  for  any  different  or  safer  method  in  the  load- 
ing of  the  lumber  than  the  method  described  by  the  witness 
Davis,  defendant's  foreman,  as  in  use  by  it.  We  think  that 
charge  was  correct,  but  whether  it  was  or  not  the  plaintiff 
is  not  in  a  position  to  complain  of  it,  and  the  question  of 
suitable  rules  is  therefore  out  of  the  case. 

There  is  no  question  upon  the  evidence  that  the  two  fore- 
men, who  inspected  and  superintended  the  loading  of  these 
cars,  were  perfectly  competent  men,  and  therefore  it  cannot 
be  said  that  the  defendant  failed  to  provide  competent  and 
proper  inspectors.  The  only  ground  of  negligence,  there- 
fore, remaining  to  be  considered  is  whether  the  defendant 
furnished  suitable  cars  and  appliances.  There  can  be  no 
question  that  this  was  a  suitable  car.  It  did  not  break.  It 
was  strong  and  capable  of  holding  timbers,  and  such  cars 
were  generally  used  for  that  purpose.  It  is  entirely  plain 
that  the  sole  cause  of  the  accident  was  the  negligent  and 
improper  loading.     The  defendants  having  furnished  the 
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cars,  the  employees  should  have  placed  the  timbers  on  those 
cars  which  had  movable  ends  to  the  boxes,  so  that  the  tim- 
bers could  be  laid  down  flat ;  and  when  they  placed  the 
long  timbers  in  the  particular  car  from  which  the  accident 
<5ame,  they  should  not  have  piled  them  up  so  high  as  to 
make  the  pile  dangerous.  There  was  no  emergency  or 
necessity  for  putting  a  high  pile  of  timbers  upon  any  one 
-car  to  be  drawn  the  short  distance.  But  if  the  employees 
•desired  to  put  a  high  pile  of  lumber  upon  any  one  of  these 
oars,  it  is  undisputed  that  suitable  stakes  have  been  fur- 
nished by  the  defendant  to  put  inside  the  boxes  where  they 
could  have  been  properly  fastened  and  thus  have  held  the 
lumber  as  securely  as  if  piled  upon  platform  cars  with  iron 
brackets  upon  the  sides  and  stakes  placed  therein.  It 
is  too  obvious  for  dispute  that  the  sole  cause  of  this  accident 
was  the  improper  loading  of  the  car,  and  that  if  the  em- 
ployees of  the  defendant  had  properly  loaded  it,  and  made 
proper  use  of  the  stakes  and  materials  the  company  had 
furnished,  the  accident  would  not  have  happened.  These 
employees  were  the  co-employees  of  the  intestate,  and  for 
their  carelessness  the  defendant  is  not  responsible.  In  the 
case  of  Bushby  v.  The  New  York,  Lake  Erie  &  Western  R. 
R.  Co.,  107  N.  Y.  374 ;  12  N.  Y.  State  Rep.  9,  the  plaintiff, 
a  brakeman  on  a  car  loaded  with  lumber,  was  thrown  off 
from  the  car  because  an  imperfect  stake  broke,  while  the 
car  was  in  motion,  and  he  was  thus  injured ;  and  it  was 
held  that  the  defendant  was  liable  on  the  ground  that  it  had 
not  furnished  any  stakes  for  holding  the  lumber  in  place 
after  it  was  put  upon  the  car.  The  main  features  of  that 
case  are,  therefore,  unlike  those  which  exist  here. 

This  case  bears  some  resemblance  to  the  case  of  Byrnes  t;. 
The  New  York,  Lake  Erie  &  Western  R.  R.  Co.,  113  N.  Y. 
251  ;  22  N.  Y.  State  Rep.  936,  where  a  brakeman  upon  a 
lumber  car  was  injured  because  it  was  improperly  loaded  ; 
and  it  was  held  that  the  defendant  having  provided  a  safe 
car  and  a  safe  system  and  competent  men  to  inspect  it,  was 
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not  responsible  for  the  negligence  of  co-employees  in  the 
performance  of  their  work. 

We  are,  therefore,  of  opinion  that  npon  the  defendant's 
motion  the  court  should  have  directed  a  verdict  in  its  favor 
and  the  judgment  should,  therefore,  be  reversed  and  a  new 
trial  granted,  costs  to  abide  event. 

Danfobth,  J.  (dissenting). — At  the  close  of  the  evidence 
the  defendant's  counsel  asked  the  court  to  direct  a  verdict 
upon  the  grounds : 

*^  Firnt.  There  is  no  evidence  whatever  of  the  defendant's 
negligence. 

^^  Second.  On  the  ground  of  the  plaintiff's  contributory 
negligence. 

^^  Third.  That  even  assuming  that  the  duty  in  this  case 
was  one  to  be  performed  by  the  master,  there  is  no  evidence 
that,  under  the  circumstances  in  this  case,  the  oi-dinary 
care  required  of  the  master  had  not  been  exercised  on  this 
occasion." 

At  the  close  of  the  case  numerous  exceptions  were 
taken  to  the  charge  as  made,  and  to  the  refusal  of  the 
learned  judge  to  charge  as  requested  by  the  defendant's  coun- 
sel. The  plaintiff  had  a  verdict,  and  the  exceptions  were 
ordered  to  be  heard  at  the  general  term  in  the  first  instance* 
They  were  there  overruled.  The  opinion  then  rendered 
seems  to  me  abundantly  sufficient  to  sustain  that  result,  and 
I  am  unable  to  find  in  the  argument  submitted  to  us  in  the 
interest  of  the  railroad  company  any  reasons  sufficient  in 
law  for  the  reversal  of  the  judgment  which  the  supreme 
court  ordered. 

The  first  point  made  by  the  appellant  is  that  the  trial 
court  erred  in  refusing  to  direct  a  verdict  for  the  defendant. 
The  plaintiff's  intestate  was  a  switchman.  While  perform- 
ing his  duties  as  such,  several  sticks  of  timber  from  twenty- 
six  to  thirty  feet  in  length  and  from  five  to  twelve  inches 
thick,  part  of  the  load  of  a  passing  car,  fell  from  it  and 
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upon  him,  crushing  him  so  that  he  died.  This  car  was  for 
all  legal  purposes  the  car  of  the  defendant,  employed  by 
it  in  its  business,  and  for  its  management  the  defendant 
is  to  some  extent  responsible.  The  law  casts  upon  it  a 
certain  duty,  and  it  is  for  the  interest  and  safety  of  the  com- 
munity that  the  defendant  be  held  to  its  performance.  Was 
there  evidence  of  negligence  on  its  part?  It  was  held  in 
Bushby  V.  The  R.  R.  Co.,  107  N.  Y.  874 ;  12  N.  Y.  State 
Rep.  9,  not  by  way  of  formulating  any  new  rule,  but  by 
application  of  a  very  old  one,  that  it  was  the  duty  of  the 
company  as  master  to  fit  or  prepare  its  car  for  the  use  for 
which  it  was  designed.  There  the  company  had  furnished 
a  platform  car  without  stakes  or  sides,  and  through  the 
imperfection  of  the  stakes  finally  provided  its  servant's  death 
was  caused,  and  for  that  the  defendant  was  required  to  make 
compensation.  The  same  rule  applies  here.  It  was  within 
the  province  of  the  master  to  furnish  a  suitable  car  for  the 
carriage  of  lumber,  and  the  proposition  may  be  more  specific, 
it  was  the  duty  of  the  master  to  furnish  a  car  suitable  for  the 
carriage  or  transportation  of  that  particular  load  of  lumber. 
The  concession  of  the  defendant  is  that  the  **  car  was  not  what 
is  known  as  a  regular  lumber  car."  It  was  in  facta  gondola 
or  coal  car.  It  is  also  a  statement  of  the  defendant  that  "  a 
regular  lumber  car  is  a  flat  car,  having  brackets  upon  its  sides 
into  which  stakes  from  three  to  six  inches  thick  are 
driven,  and  inside  of  those  the  lumber  is  laid."  It  is,  of 
course,  obvious  that  the  height  of  the  stake  or  other  protec-^ 
tion  is  an  important  consideration,  and  must  govern  the 
height  of  the  load.  The  car  in  question  also  had  brackets 
on  the  side,  but  they  were  not  empty,  nor  were  they  de- 
signed for  stakes.  They  were  to  receive  the  post  or  bar  of 
the  box  frame,  which  was  from  eighteen  inches  to  two 
feet  high.  Above  that,  of  course,  the  sides  of  the  car  fur- 
nished no  protection. 

It  appeared,  however,  that  this  frame  went  round  the  car, 

at  the  end  as  well  as  at  the  sides,  and  that  owiner  to  the 

30 
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greater  length  of  the  timber  one  end  of  some  of  the  pieces 
was  necessarily  put  in  the  car  and  the  other  projected 
over  the  end  of  the  car  slanting.  It  also  appears  that  the 
load  was  higher  then  the  sides  of  the  car,  and  was  not 
staked.  It  could  not  be  staked  because  no  brackets  were  pro- 
vided, and  the  only  way  the  timber  was  secured  from  outward 
force  was  by  nailing  some  sticks  on  the  inside  of  the  car 
box,  neither  fastening  them  to  each  other  nor  overhead. 
They  were  not  intended  as  protection,  but  as  guides,  and 
the  defendant's  foreman  testified  that  the  security  relied 
upon  was  from  the  different  widths  of  the  timber,  and  so 
"  one  piece  overlapping  the  other."  We  have  then  a  case 
precisely  within  the  principle  of  the  Bushby  case,  supra. 
Here  the  car  above  the  sides  of  the  box  was  unprotected, 
and  no  means  of  protection  afforded ;  no  brackets  within 
which  stakes  could  be  placed ;  but  more  than  that  the  car 
was  an  unusual  one  for  the  purpose  to  which  it  was  applied, 
and  for  which  the  company  furnished  it.  If  it  was  so  man- 
aged as  to  give  equivalent  security  to  the  employee,  it  was 
for  the  jury  to  find  that  out.  From  the  face  of  the  record 
it  might  appear  that  the  dangerous  machine  was  sent  upon 
the  track  without  a  thought  or  care  for  the  safety  of  those 
whose  duty  as  employees  might  bring  them  to  it,  or  of  the 
traveler  whose  journey  would  lead  him  near  its  course. 
The  trouble  was  not  in  the  manner  of  loading,  but  in  the 
construction  of  the  car,  which  made  any  other  manner  impos- 
sible. As  the  load  rose  above  the  box,  every  timber  had  at 
once  leaned  towards  the  ground,  and  by  its  own  gravity  gave 
effect  to  each  jar  or  concussion. 

It  was  not  from  the  omission  of  stakes,  but  from  the 
absence  of  brackets  to  receive  them.  The  defect  was  struc- 
tural and  the  omission  corporate.  It  is  enough  for  us  to 
say  that  if  there  was  any  question,  it  was  one  for  the  jury, 
and  that  the  court  committed  no  error  in  refusing  to  take  it 
from  them. 

As  to  the  exceptions  to  the  judge^s  charge  :  (1)  It  was 
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not  necessary  for  the  court  to  say  that  any  of  the  defendant's 
servants  ''  were  competent  for  the  work  assigned  to  them." 
It  was  enough  to  say,  as  the  judge  is  conceded  to  have  said, 
that  there  was  "  no  evidence  that  they  were  not  competent." 
I  am  unable  to  discover  any  ground  upon  whiah  the  defend- 
ant could  justly  call  for  an  affirmative  opinion  or  declara- 
tion from  the  court.  (2)  The  learned  counsel  for  the 
defendant  asked  the  judge  to  charge,  "  If  the  jury  believe 
that  these  cars  were  carefully  inspected,  before  they  started 
and  prior  to  the  accident,  by  competent  inspectors,  and  the 
method  in  which  they  were  loaded  and  secured,  the  load  was 
by  them  adjudged  to  be  a  safe  and  proper  one,  then  the 
defendant  cannot  be  held  guilty  of  negligence,"  and  he  de- 
clined to  charge  differently  than  he  had  already  charged. 
The  court  had  properly  referred  to  the  grounds  on  which 
the  defendant's  liability  defended,  and  was  not  bound 
to  accept  the  measure  proposed  by  counsel.  It  omitted 
elements  of  the  greatest  importance,  and,  if  adopted,  would 
have  tended  to  exclude  from  the  consideration  of  the  jury 
the  corporate  negligence  of  the  defendant  in  omitting, 
among  other  things,  to  furnish  proper  cars,  and  would  have 
turned  their  attention  from  the  master's  acts  to  those  of  his 

servants. 

(3)  The  next  point  involves  a  like  defective  proposition. 
The  defendant  asked  the  learned  trial  judge  to  charge  the 
jury,  "  If  the  defendant  furnished  suitable  appliances  for  the 
loading  and  unloading  of  lumber,  and  employed  competent 
and  proper  persons  to  load  the  cars,  and  the  injury  resulted 
from  the  neglect  or  failure  of  persons  so  employed  to  use 
such  appliances  or  properly  load  the  car,  then  the  plaintiff 
cannot  recover,"  and  the  court  responded  in  the  same 
manner.  The  proposition  is  confined  to  the  loading  and 
unloading  of  the  car  either  by  appliance  or  laborers,  and  ex- 
cluded entirely  the  construction  of  the  car  and  its  capacity 
to  receive  loads  of  this  nature.  Every  fact  suggested  by 
the   defendant's  proposition  might  be  true,  and  yet  the 
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plaintiff  recover,  because  the  defeudant  had  not  furnished 
''  a  safe,  suitable  and  proper  car "  for  such  a  load,  or  the 
application  and  use  of  such  appliances  and  workmen.  A 
trial  judge  must  be  left  to  the  exercise  of  some  discretion 
as  to  the  considerations  suggested  by  the  evidence  and  the 
language  in  which  he  will  communicate  them  to  the  jury. 
He  cannot  be  called  upon  to  turn  the  case  one  way  or  the 
other  upon  isolated  points  of  inquiry,  and  he  fails  in  no 
duty  when  he  submits  in  a  fair  and  impartial  manner  the 
whole  matter  in  controversy  to  the  jury  as  the  constitutional 
and  final  judge  of  the  facts.  This  was  done  in  the  case 
before  us.  I  think  the  general  term  properly  disposed  o£ 
the  exceptions. 

The  judgment  appealed  from  should,  therefore,  be  affirmed.. 

Judgment  reversed,  and  new  trial  granted,  costs  to  abide 

event. 

Finch,  Peckham  and  Gray,  J  J.  concur;  Dakfobth,. 

J.  reads  for  affirmance ;  Rugek,  Ch.  J.  and  Andbbws,  J» 

concur. 


Thomas  Doyle,  Appellant,  v.  The  Rector,  Wardens- 
AND  Vestrymen  of  Trinity  Church  Corporation  in 
the  City  op  New  York,  Respondents. 

Court  of  Appeals^  January  28,  1890. 
Reversing  44  Hun,  628,  Mem. 

Etiidence.  Hearsay, — On  the  trial  of  an  action  for  Injuries  to  a  well  caused 
by  the  explosion  of  a  torpedo,  a  witness  cannot  be  permitted  to  testify 
that  some  one  told  him  that  one  of  the  torpedoes  was  exploded  just 
below  the  surface  of  the  rock,  and  so  injured  the  well. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  in  favor  of  the  defendants^ 
entered  upon  a  verdict  directed  by  the  court. 

L.  A.  Fuller^  for  appellant. 
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FoLLBTT,  Ch.  J. — It  was  error  to  permit  Mr,  Cruger  to 
testify  that  some  one  told  him  that  one  of  the  torpedoes 
was  exploded  just  below  the  surface  of  the  rock  and  so  in- 
jured the  well.  The  fact,  if  relevant,  as  it  was  deemed  to 
be  to  the  question  whether  exploding  the  torpedo  at  this 
point  was  a  negligent  act,  should  have  been  proved  by  com- 
petent evidence,  or  not  at  all.  It  was  error  to  rule  as  a 
question  of  law  that  Foth  acted,  and  was  actually  or  appar- 
ently authorized  to  act,  as  the  agent  of  Button  in  employing 
Seagul  to  explode  the  torpedoes ;  which  question  should  have 
been  submitted  to  the  jury  as  one  of  fact.  For  these  errors, 
the  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 


Augusta  Ottbnot,  as  Executrix,  eto^  Respondent,  v. 
The  New  York,  Lackawanna  aito  Western  Rail- 
way Company,  Appellant. 

Court  qf  Appeals,  January  14»  1800. 
Reversing  19  N.  Y.  St.  Rep.  465. 

!•  BaUroads. — ^Where  a  railroad  is  built  by  lawful  authority,  a  party  who 
is  not  an  abutting  owner  upon  the  street  through  which  it  runs,  nor 
has  any  property  rights  therein,  has  no  right  to  complain  of  its  exist- 
ence, or  of  any  damage  caused  thereby. 

2.  Same.  Embankment. — Where  a  city  has  the  right  and  power  to  con- 
struct an  embankment  in  the  street,  it  can  authorize  the  company  to 
construct  it,  and  the  latter  will  have  the  same  immunity  from  damages 
as  the  city  would  have  in  case  it  had  built  the  same. 

8.  Same. — The  company,  having  the  authority  of  the  statute  and  of  city 
ordinances  for  what  it  has  done,  is  not  liable  to  the  plaintiff,  unless  it 
has  violated  some  right  of  his,  inviolably  protected  by  the  constitution. 

4.  Same.  Rule  of  Damages. — In  case  the  company  was  liable,  the  plaintiff 
was  not  entitled  to  recover  for  the  permanent  diminution  in  the  value 
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of  bis  lots,  but  was  entitled  only  to  recover  such  damages  as  he  sus- 
tained prior  to  the  commencement  of  the  action. 

Appeal  from  a  judgment  of  the  general  term  of  the  supe- 
rior court  of  Buffalo,  affirming  a  judgment  entered  upon  a 
verdict. 

John  S.  Milburriy  for  appellant. 

Le  Roy  Parker^  for  respondent. 

Earl,  J. — The  defendant's  railroad  tracks  were  laid  in 
the  city  of  Buffalo,  through  Water  street,  running  in  an 
easterly  and  westerly  direction.  That  street  crosses  Com- 
mercial street,  which  runs  northerly  and  southerly.  At  the 
intersection  of  the  two  streets  the  railroad  was  built  upon 
an  embankment  in  the  center  of  Water  street,  about  five 
feet  and  nine  inches  above  the  former  grade  of  the  street. 
That  the  travel  upon  Commercial  street  might  pass  over 
the  railroad  at  its  intersection,  it  became  necessary  to  raise 
the  grade  of  that  street,  for  a  distance  of  115  feet  northerly 
from  the  side  of  Water  street,  by  an  embankment  in  the  cen- 
ter of  the  street,  with  retaining  walls  made  of  stone  on  each 
side  thereof.  This  embankment  commences  on  the  northerly 
side  of  the  i-ailway  in  Water  street,  and  runs  northerly  un- 
til it  reaches  the  regular  grade  of  Commercial  street.  On 
the  westerly  side  of  Commercial  street,  the  plaintiff  owned 
two  lots  of  land,  fronting  upon  that  street,  side  by  side, 
each  eighteen  and  one-half  feet  wide,  the  southerly  side  of 
the  two  lots  being  about  thirty-seven  feet  from  the  northerly 
side  of  Water  street ;  and  there  were  two  lots  intervening 
between  Water  street  and  plaintiff's  lots.  Commercial  street 
was  sixty  feet  wide.  The  embankment  in  front  of  the  lots 
in  question  was  twenty-four  feet  wide,  and  between  it  and 
the  lots  there  was  a  space  of  thirty-two  feet,  fourteen  of 
which  was  occupied  by  the  sidewalk,  and  a  space  of  eight- 
een feet  was  left  for  the  carriage-way  between  the  sidewalk 
and   the   embankment.      The   embankment    opposite   the 
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northerly  side  of  the  plaintiff's  lots  was  two  feet  high,  and 
at  the  southerly  side  about  four  feet  high.  The  occupants 
of  the  lots  could  not  drive  upon  the  embankment  directly 
ill  front  of  them,  but  to  get  upon  it  they  were  obliged  to 
drive  northerly  about  twenty  feet,  and  from  that  point  they 
could  drive  southerly  in  Commercial  street  over  the  rail- 
road. Teams  could  also  pass  on  the  westerly  side  of  the 
embankment  in  front  of  plaintiff's  lots  in  a  southerly  direo- 
tion,  and  thus  go  upon  Water  street  and  pass  in  either  direc- 
tion thereon,  but  not,  at  the  intersection  of  the  two  streets, 
over  the  railroad.  The  fee  of  the  street  had  been  taken  by 
the  city,  and  the  title  of  plaintiff  to  his  lots  was  limited  by 
the  westerly  side  of  the  street. 

The  plaintiff  brought  this  action  to  recover  damages  to 
his  lots  caused  by  the  construction  of  the  embankment  in 
Commercial  street,  and  he  recovered  damages  for  the  total 
depreciation  of  the  value  of  the  lots  caused  thereby. 

We  are  of  opinion  that  upon  the  facts  proved  the  plaintiff 
was  not  entitled  to  recover.  The  railroad  was  built  by  law- 
ful authority  through  Water  street ;  and  of  its  existence 
there,  and  of  any  damages  caused  thereby,  the  plaintiff  had 
no  right  to  complain,  as  he  was  not  an  abutting  owner  upon 
that  street  and  had  no  property  rights  therein. 

By  the  city  ordinances  granting  the  defendant  the  right 
to  construct  its  railroad  in  Water  street,  it  was  authorized 
and  required  to  build  its  embankment,  at  the  intersection 
of  Commercial  street,  at  its  present  height,  so  that  its  cars 
could  pass  over  the  Erie  canal ;  and  it  was  required  so  to 
construct  its  road  as  to  interfere  as  little  as  possible  with  the 
streets,  and  to  restore  any  street  interfered  with  to  as  good 
condition  as  it  was  before  such  interference  as  soon  as  pos- 
sible ;  and  all  its  work  in  Water  street  and  the  intersecting 
streets  was  to  be  done  under  the  direction  and  subject  to 
the  approval  of  the  city  engineer.  The  railroad  in  Water 
street  and  the  embankment  in  Commercial  street  were  con- 
structed in  pursuance  of  the  city  ordinances,  and  under  the 
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direction  and  subject  to  the  approval  of  the  city  engineer. 

There  was  no  claim  upon  tlie  trial  that  the  embankment 
was  not  carefully,  skillfully  and  properly  constructed,  or 
that  it  could  have  been  so  constructed  as  to  interfere  less 
with  the  phiiutiff  in  the  use  of  his  lots  than  it  now  does. 

If  the  city  had  not  required  any  embankment  to  be  con- 
structed in  Commercial  street  so  as  to  carry  the  travel  over 
the  raih'oad  in  Water  street,  the  plaintiff  would  have  had  no 
cause  of  action  for  damages  against  the  railroad  coiupany. 
If  no  means  for  crossing  the  railroad  ti*ack  at  that  point  had 
been  furnished  by  the  railroad  company,  the  owners  of  lots 
on  Commercial  street  would  have  had  no  cause  of  action  for 
the  inconvenience  caused  to  them  thereby.  It  is  possible 
that  they  would  have  had  some  remedy  by  mandamtis  or  in- 
dictment to  compel  the  railroad  company  or  the  city  authori- 
ties to  so  grade  the  streets  at  their  intersection  as  to  admit 
of  travel  over  the  railroad.  But  there  is  no  principle  of  law 
which  would  give  eveiy  citizen  of  Buffalo  who  had  occasion 
to  use  the  Commercial  street  a  cause  of  action  for  the  ob- 
struction thereof.  So,  too,  it  is  clear  that  if  the  city  itself 
had  undertaken  to  build  this  embankment  in  Commercial 
street,  and  had  constructed  the  same  as  it  now  is,  it  would 
not  have  been  liable  to  the  plaintiff  for  any  damages  caused 
thereby  to  him.  The  railroad  was  not  operated  upon  that 
embankment.  The  street  was  not  subjected  to  any  new 
easement  or  use.  It  was  still  a  street  for  public  travel, 
devoted  exclusively  to  street  purposes. 

As  the  city  had  the  right  and  power  to  construct  the  em- 
bankment, it  could  authorize  the  defendant  to  construct  it, 
and  it  would  have  the  same  immunity  from  damages  which 
the  city  would  have.  What  the  defendant  did  by  the  direc- 
tion and  under  the  authority  of  the  city,  it  did  in  the  dis- 
charge of  a  duty  which  would  otherwise  have  devolved  up- 
on the  city,  and  it  has  the  same  immunity,  and  was  under 
the  same  responsibility,  and  under  no  greater  or  other. 
And  such  is  the  settled  law  of  this  court.     In  Bellinger  v. 
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Ifew  York  Central  Raili'oad  Company,  23  N.  Y.  42,  Judge 
Denio,  speaking  of  the  obstruction  of  water-courses  crossed 
"by  railroads,  said :  *'  If  one  chooses  of  his  own  authority 
to  interfere  with  a  water-course,  even  upon  his  own  land, 
he,  as  a  general  rule,  does  it  at  his  peril  as  respects  other 
riparian  owners  above  or  below.  But  the  rule  is  different 
vfrhere  one  acts  under  the  authority  of  law.  There  he  has 
the  sanction  of  the  state  for  what  he  does,  and,  unless  he 
<^ommits  a  fault  in  the  manner  of  doing  it,  he  is  completely 
justified.  This  is  of  course,  to  be  understood  as  limited  to 
eases  in  which  the  leg^lature  has  the  conditional  power  to 
act.  If,  therefore,  a  corporation  or  an  officer  should  be  au- 
thorized by  statute  to  take  the  property  of  individuals  for 
any  purpose,  however  public  or  generally  beneficial,  with- 
out compensation,  or  for  a  private  use,  making  compensa- 
tion, the  pretended  authority  would  be  wholly  void,  and,  of 
•course,  could  afford  no  protection  to  anyone ;  but  this  lim- 
itation has  no  application  to  cases  where  property  is  not 
taken,  but  only  subjected  to  damages  consequential,  upon 
«ome  act  done  by  the  state,  or  pursuant  to  its  authority." 

In  Uline  v.  New  York  Central,  etc.  Railroad  Company, 
101  N.  Y.  98,  where  the  defendant  crossed  a  street  in  the 
-city  of  Albany  and  raised  the  grade  of  the  street  to  conform 
to  the  grade  of  the  railroad  and  thus  damage  was  caused  to 
the  plaintiff's  adjoining  property,  it  was  held  that  the  city 
-could  have  raised  the  grade  of  the  street  without  liability 
to  abutting  owners,  and  as  it  could  do  that,  it  could  autho- 
rize the  defendant  to  do  so  without  such  liability. 

The  case  of  Conklin  v.  New  York,  Ontario,  etc..  Railroad 
Company,  102  N.  Y.  107 ;  1  N.  Y.  State  Rep.  677,  is  en- 
tirely analogous  to  this.  There  the  defendant  in  construct- 
ing its  road  at  a  highway  crossing  constructed  it  below  the 
grade  of  the  highway  through  a  cutting  made  across  the 
highway ,  and  it  built  a  bridge  over  its  road,  and  with  em- 
bankments on  each  side  of  the  railroad  graded  up  the  high- 
ivay  to  the  bridge  level,  higher  and  longer  than  the  embank- 
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ment  here  in  question  ;  and  the  adjoining  owner  brought 
an  action  to  recover  f  1,500,  for  damages  on  account  of  one 
of  the  embankments  thus  constructed.  It  was  held  that  he 
could  not  recover.  There,  as  here,  the  embankment  took 
no  land  from  the  abutting  owner.  There  the  plaintiff  owned 
the  fee  to  the  centre  of  the  highway,  and  yet  it  was  held 
that  his  fee  in  it  was  subject  to  no  new  or  different  use,  but 
that  the  land  remained  as  before,  a  public  highway,  un- 
changed in  everything  but  its  grade.  Finch,  J.  writing 
the  opinion, said:  "  If  it  became  such  by  dedication,  com- 
pensation for  the  easement  was  expressly  waived.  If  taken 
by  right  of  eminent  domain,  the  compensation  paid  covered 
all  the  damages  sustained,  among  which  were  necessarily 
embraced  such  as  might  flow  from  a  change  of  grade  re- 
quired for  the  public  use  and  convenience.  That  might  be 
altered  by  any  lawful  authority,  and  whatever  of  injury  or 
inconvenience  should  result  to  the  abutting  owner  waa 
either  waived  by  the  dedication  or  paid  for  by  the  original 
compensation,  so  that  a  change  of  grade  upon  a  highway- 
invades  no  private  right.  *  ♦  *  Beyond  a  doubt  any 
change  of  grade  by  the  authorities  charged  with  the  public 
duty  of  working  and  maintaining  the  highway,  however  it 
may  inconvenience  the  abutting  owner,  takes  from  him  ne 
property  right  for  which  he  has  not  been  compensated ;  and 
that  is  equally  true,  although  the  power  and  duty  of  chang- 
ing the  grade  is  conferred  by  law  upon  others  and  the  high- 
way commissioner  and  the  need  of  it  springs  from  another 
public  purpose.  The  right  of  the  legislature  to  permit  a 
raihoad  company  to  cross  a  public  highway,  and  either  up- 
on the  same  or  a  different  grade  is,  of  course,  conceded. 
In  the  latter  case  a  corresponding  change  in  the  grade  of 
the  highway  becomes  necessary.  That  change  the  commis- 
sioners of  highways  would  have  a  right  to  make,  and  so 
restore  the  road  to  the  public  use  without  any  responsibility- 
to  abuttei-s.  But  that  duty  is  imposed  by  statute  upon  the 
railroad  company  and  the  expense  charged  upon  them,  and  irt 
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the  process  of  restoration  they  simply  stand  in  the  place  of 
the  highway  commissioners,  having,  for  the  purpose  of  the 
restoration,  and  so  far  as  needed,  all  their  official  rights  and 
charged  with  all  their  duties.  *  «  *  if  the  law  per- 
mitting a  highway  crossing  required  the  road  to  be  restored 
to  public  use  by  the  commissioners  and  the  railroad  com- 
pany to  reimburse  the  necessary  expense,  there  could  be 
no  question  of  the  right  of  the  commissioners  to  change  the 
grade  without  any  accountability  to  the  abutting  owners ; 
and  the  case  is  not  changed  when,  instead,  the  milroad 
company  is  itself  compelled  to  make  the  restoration.  A 
change  made  by  the  commissioners  is  deemed  an  incident  to 
the  existence  of  the  road  as  a  public  highway,  and  is  assumed 
to  be  dictated  by  the  public  necessity  and  justified  by  the  re- 
sultant public  benefit.  *  *  *  So  that  when,  under  the 
statute,  a  railroad  company,  as  it  is  commanded  to  do,  en- 
ters upon  the  restoration  of  a  highway,  it  becomes,  for  the 
time  and  at  the  place,  the  constituted  public  authority  to 
make  the  restoration ;  and  if  it  does  so  with  reasonable 
prudence  and  skill,  encounters  no  greater  liability  than 
would  attend  the  same  change  if  made  by  the  usual  public 
authority." 

The  extended  quotations  from  this  pertinent  authority 
show  plainly  that  this  defendant,  bound  under  the  ordi- 
nances of  the  city  and  by  its  direction  to  build  this  embank- 
ment, has  the  same  protection  and  immunity  that  the  city 
itself  would  have  had  if  it  had  built  the  same ;  and  that  the 
city  would  have  been  free  from  responsibility  to  the  abut- 
ting owner  for  any  consequential  damages  resulting  from 
the  change  in  the  grade  of  this  street. 

In  that  case  tlie  railroad  was  constructed  across  a  country 
highway  under  the  general  railroad  act  of  1850,  as  amended 
by  chapter  133  of  the  Laws  of  1880.  The  railroad  com- 
pany was  authorized  to  construct  its  road  across  the  high- 
way under  an  obligation  to  restore  it  "  to  its  former  state, 
or  to  such  state  as  not  unnecessarily  to  have  impaired  its 
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usefulness."  Before  entering  upon  the  highway,  it  was  re- 
quired to  have  the  written  consent  of  the  highway  commis- 
sioners under  the  act  (chap.  800,  Laws  of  1835),  or  the 
order  of  the  supreme  court  under  the  general  railroad  act 
as  amended.  Here  the  railroad  was  constructed  in  Water 
street,  crossing  Commercial  street,  under  the  same  provis- 
ion of  the  general  railroad  act,  after  obtaining  the  assent  of 
the  city  as  required  by  that  act,  and  also  by  the  city  charter. 
Laws  of  1870,  chap.  519,  title  8,  §  19.  So  the  railroads  in 
that  case  and  in  this  were  constructed  under  the  same 
public  authority,  and  the  raih'oad  companies  both  there  and 
here  incurred  the  same  responsibility  and  were  subject  to 
the  same  liability  by  the  crossing ;  and  it  is  impossible  to 
perceive  how  the  one  could  have  immunity  from  damages 
to  an  abutting  owner  from  an  embankment,  made  necessary 
by  the  crossing,  which  must  not  be  extended  to  the  other. 
The  cases  certainly  cannot  be  distinguished  because  in  the 
one  case  a  country  highway  was  crossed  and  in  the  other  a 
city  street.  Nor  are  they  distinguishable  because  the 
embankment  in  this  case  may  be  more  inconvenient  and  dam- 
aging than  in  that.  If  the  defendant  here  is  liable  for  the 
damages  now  claimed,  it  would  have  been  liable  for  any 
embankment  raising  the  grade  of  the  street  which  caused 
to  the  abutting  owner  any  appreciable  inconvenience  and 
damage.  A  rule  imposing  such  a  responsibility,  either  upon 
municipalities  or  railroad  companies,  to  be  enforced  by 
actions,  would  be  very  onerous  and  embarrassing,  and  lead 
to  much  vexatious  litigation. 

In  the  absence  of  some  special  provision  of  statute  law, 
imposing  responsibility  upon  municipalities  or  those  who 
act  under  them  for  changing  the  grade  of  a  street,  it  must 
be  immaterial  what  the  causes  were  which  made  the 
change  of  grade  necessary  or  useful.  Those  who  are 
clothed  with  the  public  authority  must  exercise  their  discre- 
tion as  to  the  reparation  and  adapation  of  the  streets  with- 
out exposure  to   actions   by  abutting   ownei-s  for   conse- 
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quential  damages  caused  to  them.  If  the  defendant  in  this 
case  is  responsible  for  these  damages,  what  could  it  have 
done  to  escape  them?  It  was  bound  to  raise  the  embank* 
ment  in  Water  street,  and  it  was  bound  by  the  law  and  the 
city  ordinances  to  raise  the  embankment  in  Commercial 
street.  There  was  nothing  in  the  street  for  it  to  take  or 
which  it  could  take  by  condemnation  proceedings  under  the 
general  railroad  act.  It  took  none  of  the  plaintiff's  abut* 
ting  property,  and  he  had  no  property  rights  in  the  street 
which  were  taken.  The  street  remained  there  as  before^ 
devoted  exclusively  to  street  purposes,  simply  being  less 
convenient  for  the  abutting  owner. 

The  defendant,  having  the  authority  of  the  statute  and 
of  city  ordinances  for  what  it  has  done,  is  not  liable  to  the 
plaintiff,  unless  it  has  violated  some  right  of  his,  inviolably 
protected  by  the  constitution.  What  constitutional  right 
of  his  has  been  violated?  The  land  over  which  the  street 
runs  has  been  devoted  to  street  purposes,  and  may  be  sub- 
jected to  all  the  burdens  required  for  such  purposes.  Would 
the  plaintiff's  constitutional  right  be  violated  if  the  grade 
of  the  street  were  raised  for  one  public  purpose,  and  not 
violated  if  raised  for  another  public  purpose  ?  Does  the 
itatus  of  his  constitutional  rights  in  any  way  depend  upon 
the  cause  which,  in  the  estimation  of  the  public  authorities, 
makes  the  alteration  of  grade  necessary  ?  And  would  such 
rights  be  invaded  every  time  the  grade  should  be  altered  so 
as  to  cause  him  some  damage  ? 

The  principles  laid  down  in  the  case  of  Stoiy  v.  N.  Y.  EL 
Railway  Company,  90  N.  Y.  122,  do  not  apply  to  this  case. 
They  were  invoked  in  the  Conklin  Case,  and  held  not  to  be 
applicable.  In  the  Story  Case  the  railway  was  constructed 
in  the  street  upon  which  Story's  property  abutted.  It  was 
held  that  the  street  was  subjected  to  a  new  burden  and  use, 
and  that  it  was  no  longer  exclusively  devoted  to  street  pur- 
poses, and  that,  so  far  as  the  railway  interfered  with  the 
plaintiff's  easements  for  light,  air  and  access,  it  took  his 
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property  for  which  the  railway  company  was  bound  to  make 
him  compensation.  If  this  plaintiff  had  been  an  abutting 
owner  upon  Water  street,  he  might  have  invoked  the  prin- 
ciples of  that  case  for  his  protection. 

In  tlie  Story  Ciise  no  one  questioned  the  right  of  munici- 
pal authorities  or  those  acting  under  them,  to  alter  at  pleasure 
the  grade  of  streets  for  street  purposes,  without  making  com- 
pensation to  abutters.  Danforth,  J.,  writing  one  of  the 
opinions,  said  :  ^*  It  is  no  doubt  true  that  the  grade  of  a 
street  or  highway  may  be  altered  by  raising  or  lowering  it 
without  liability  on  the  part  of  the  municipality  to  the 
abutter.  But  this  is  on  the  ground  that  the  public  had 
already  paid  a  full  compensation  for  all  damages  to  be  done 
by  them  to  the  adjacent  owners  by  any  reasonable  or  conve- 
nient mode  of  grading  the  way.  But  the  principle  appli- 
cable to  such  a  case  does  not  aid  the  defendant.  There  is 
no  change  in  the  street  surface  intended,  but  the  elevation 
of  a  structure  useless  for  general  street'purposes." 

There  are,  undoubtedly,  many  cases  where  serious  dam- 
ages are  done  to  abutting  owners  upon  a  street  by  altering 
the  grade  thereof,  and  the  legislature  having  regard  for 
private  rights  should  generally  make  some  kind  of  adequate 
provision  to  compensate  such  persons,  specifying  and  regulat- 
ing the  mode  of  estimating  and  paying  their  damages;  and 
it  is  believed  that  such  provisions  are  contained  in  many  of 
the  city  charters.  One  is  found  in  the  charter  of  the  city 
of  Buffalo,  title  9,  §  17,  and  the  plaintiff  should  have  pur- 
sued his  remedy  under  that  provision. 

These  views  lead  to  the  revei-sal  of  the  judgment.  But 
we  ought  further  to  say  that  an  erroneous  rule  of  damages 
was  adopted  at  the  trial.  The  plaintiff  was  not  entitled  to 
recover  for  the  permanent  diminution  in  the  value  of  his 
lots,  but  was  entitled  only  to  recover  such  damages  as  he 
sustained  prior  to  the  commencement  of  the  action,  within 
the  rule  laid  down  in  Uline  Case,  and  in  Pond  v.  Metropol- 
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itan    El.   R.   R.   Co.,   112   N.   Y.   186;    20   N.    Y.   State 
Rep.,  479. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event. 

Finch  and  Gray,  J  J.,  concur  ;  Ruger,  Ch.  J.,  Andrews 
and  Peckham,  JJ.,  concur  in  result  on  the  grounds  of 
there  being  another  remedy,  and  an  erroneous  admission  of 
evidence  as  to  damages. 


Thomas  R.  Rutherford,  as  Assignee,  etc..  Appellant  and 
Respondent,  v.  Julius  Schattman,  Impleaded,  etc., 
Appellant  and  Respondent. 

Court  of  Appeals,  January  14,  1800. 
Aflftrmlng  17  N.  Y.  St.  Rep.  1016;  49  Hun,  606,  Mem. 

1.  Witnessed  H,  Credibility. — A  party,  by  placing  a  witness  on  the  stand  and 

examining  him  as  to  material  matters,  vouches  that  he  is  a  man  of 
good  character,  a  credible  witness  and  worthy  of  belief. 

2.  Appeal. — When  the  general  term  has  affirmed  the  finding  of  the  trial 

court,  and  there  is,  in  any  view,  evidence  to  sustain  it,  the  court  of 
appeals  is  bound  by  it. 

5.  Same.  Exception. — An  exception  to  a  finding  of  fact  does  not  reach  an 

erroneous  reason  for  it  given  in  an  opinion  of  the  court  accompanying 
its  final  decision. 
4.  Evidence.  Bea  inter  alios  acta. — In  an  action  by  a  general  assignee  to 
set  aside  a  confessed  judgment,  reports  made  by  third  persons  showing 
the  indebtedness  of  the  judgment  debtor  to  them,  are  inadmissible  in 
evidence  in  favor  of  the  assignee  against  the  judgment  creditor. 

6.  Same.  Conspiracy. — In  the  absence  of  any  proof  connecting  a  person, 

not  a  party  to  the  action,  with  an  alleged  conspiracy,  his  acts  or 
declarations  are  inadmissible;  to  make  them  competent,  prima /acie 
evidence  ought  first  to  be  given  of  the  existence  of  a  conspiracy. 
^.  Payment.  Wliat  constitutes. — An  assumption  of  the  creditor's  debt  at 
his  request  by  the  debtor,  is  the  pajrment  of  so  much  of  his  indebted- 
ness to  such  creditors. 

Cross-appeals  from  a  judgment  of  the  general  term  of  the 
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supreme  court,  modifying  and  affirming,  as  modified,  a  judg- 
meat  entered  upon  the  decision  of  the  Court. 

J.  F,  Parkhurst^  for  appellant. 

Rudolph  Sampler^  for  respondent. 

Peckham,  J. — This  action  was  brought  by  the  plaintiff 
as  assignee  of  one  Morris  Schattmaii,  of  Batli,  in  this  state, 
to  set  aside  a  confession  of  judgment  made  by  Schattman  in 
favor  of  the  defendant,  Auguste  Schattman,  on  the  ground 
that  the  same  was  fraudulent.  An  examination  of  the 
evidence  shows  that  the  ground  of  the  alleged  fi-aud  was  the 
claim  that  there  was  no  such  indebtedness  existing  from 
Morris  to  Auguste  Schattman  as  was  stated  in  the  confession 
of  judgment,  and  also  that  the  judgment  was  the  result  of  a 
general  conspii*acy  to  defraud  the  creditors  of  Morris  Schatt- 
man. 

The  question  of  fact  was  submitted  to  the  trial  court. 
The  decision  was  in  favor  of  the  defendant,  thus  negativing 
any  fraud  in  the  judgment  of  confession,  or  any  conspiracy 
as  alleged  in  thb  complaint.  The  trial  court  thought  the 
plaintiff's  action  was  so  manifestly  without  any  reasonable 
basis  for  its  support  that  the  plaintiff  was  guilty  of  mis- 
management and  bad  faith  in  bringing  it,  and  the  complaint 
was,  therefore,  dismissed,  with  costs  to  be  paid  by  the  plaint- 
iff personally.  From  the  judgment  entered  upon  this  de- 
cision the  plaintiff  aj)pealed,  and  the  general  term,  after  a 
hearing,  modified  the  judgment  by  directing  the  costs  to  be 
paid  out  of  the  assigned  estate,  and,  as  so  modified,  it  affirmed 
the  judgment  without  costs  of  appeal  to  either  party. 

The  plaintiff  has  appealed  to  this  court  from  the  judgment 
affirming  the  dismissal  of  the  complaint,  while  the  defendant, 
Auguste  Schattman,  has  appealed  from  the  modification  of 
the  judgment  as  to  costs  made  by  the  general  term. 

The  case  shows  there  was  an  abundance  of  evidence  given 
on  the  part  of  the  defendant,  Auguste  Schattman,  to  sustain 
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her  contentioD  that  the  judgment  by  confession  was  entered 
to  secure  a  bona  fide  debt  owing  from  Morris  to  her  for  the 
full  amount  of  such  judgment.  The  finding  of  the  trial 
court  is  binding  upon  us,  as  it  has  been  affirmed  by  the  general 
term.  The  counsel  for  the  plaintiff  insists  upon  this  appeal 
that  the  trial  court  erred  in  its  finding  of  fact  that  the 
fraudulent  conspiracy  was  not  proven,  and  he  says  that  the 
reason  of  such  error  was  that  the  court  misunderstood  the 
effect  to  be  given  to  the  evidence  of  Morris  Schattman,  of 
Bath,  a  witness  called  by  the  plaintiff,  and  who  was  alleged 
to  be  a  party  to  the  alleged  fraud,  and  one  of  the  alleged 
conspirators. 

In  regard  to  this  witness  the  court  said,  in  an  opinion 
which  accompanied  its  final  decision,  that  a  party  placing  a 
witness  on  the  stand  and  examining  him  as  to  material  mat- 
ters, by  doing  so  vouches  for  his  witness  that  he  is  a  man  of 
good  character  and  a  credible  witness  and  worthy  of  l)elief. 
If  it  be  assumed  that  the  rule  as  laid  down  by  the  trial  court 
in  the  opinion  was  too  broad  and  general  (as  to  which  see 
Becker  v.  Koch,  104  N.  Y.  394 ;  6  N.  Y.  State  Rep.  688), 
we  do  not  see  how  this  court  can  interfere.     The  trial  court 
has  found  that  there  was  no  fraud  or  conspiracy  by  finding 
that  the  judgment  was  confessed  to  secure  the  payment  of 
an  honest  debt,  and  there  is  abundant  evidence  to  support 
such  finding.     If,  in  reaching  such  conclusion,  the  court 
gave  undue  weight  to  testimony  denying  the  fraud  and  not 
sufficient  to  that  which  tended  to  prove  it  (if  there  were 
any),  the  general  term  could  have  remedied  that  error  if  it 
thought  that  it  appeared ;  but  when  that  court  has  affirmed 
the  finding  and  there  is  in  any  view  evidence  to  sustain 
it,  this  court  is  bound  by  it.     An  exception  to  a  finding  of 
fact  does  not  reach  an  erroneous  reason  for  it  given  in  an 
opinion  of  the  court  accompanying  its  final  decision.     Some 
questions  upon  the  rejection  of  evidence  have  been  argued 
in  appellant's  brief,  and  will  be  noticed.     Certain  reports 

signed  by  a  clerk  or  bookkeeper  in  the  office  of  Schattman 
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Brothers  o{Ne>y  York,  relative  to  the  indebtedness  of  Morris 
Schattraan  of  Bath  to  them,  and  sent  to  the  clothiers'  associar 
tion,  were  offered  in  evidence.  These  reports,  after  being 
sent  to  such  association,  were  returned  by  it  to  the  firm  or 
individual  who  made  them.  They  were  general  reports 
which  each  member  of  the  association  made  to  it  upon  re- 
quest, showing  the  indebtedness  of  any  customer  to  the  party 
making  them,  and  they  were  distributed  by  the  association  to 
each  member  thus  insuring  knowledge  thereof  by  all  mem- 
bers. These  reports  were  offered  in  evidence  for  the  purpose 
of  showing  that  the  amount  of  the  indebtedness  of  Morris 
Schattman  of  Bath  to  Schattman  Brothers  of  New  York  was 
falsely  stated,  and  it  was  claimed  that  such  false  statement 
was  evidence  of  fraud  on  the  part  of  Schattman  Brothers. 

In  regard  to  the  April  report,  it  appears  in  the  case  that 
its  contents  were  stated  by  the  witness,  so  that  the  plaint- 
iff had  all  the  benefit  to  be  derived  from  its  alleged  falsity. 
As  to  the  other  reports,  it  does  not  appear  that  any  further 
or  other  falsity  appeared  therein  than  was  already  to  be 
found  in  the  April  one.  The  materiality  of  the  evidence 
as  against  anyone  is  not  apparent,  but  a  conclusive  an- 
swer to  its  admissibUity  as  against  Auguste  Schattman  is 
that  the  reports  were  res  inter  alios  acta.  They  were  the 
acts  of  the  bookkeeper  of  Schattman  Brothers  of  New 
York,  and  if  it  be  assumed  that  he  was  their  agent  or  rep- 
resentative, yet  the  Schattman  Brothers  were  not  parties 
to  this  action,  and  neither  their  acts  or  declarations  were 
evidence  against  Auguste  Schattman.  If  it  be  said  that 
the  complaint  alleged  a  general  conspiracy  to  defraud,  and 
that  Auguste  Schattman  was  a  party  to  it,  and  that  the 
acts  or  declarations  of  a  co-conspirator  performed  or  made 
during  the  progress  of  the  conspiracy  and  in  aid  thereof 
are  evidence  against  all,  the  answer  is  that  prima  fa/Ae 
evidence  ought  first  to  be  given  of  the  existence  of  a 
conspiracy  before  such  acts  or  declarations  are  evidence 
against  any  but  the  party  making  them ;  and  that  there  is 
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no  evidence  whatever  of  thy  existence  of  any  such  conspir- 
acy, so  far  at  any  rate  as  Auguste  Schattman  is  concerned 
I  do  not  think  that  the  evidence  was  material  in  the  first 
place,  and  so,  it  was  not  admissible  as  against  Auguste 
Schattman,  and  it  was  offered  generally  and  against  all. 

The  same  reasoning  holds  good  regarding  the  exception 
to  the  rejection  of  evidence  as  to  the  assignment  of  seventy- 
five  dollars  of  the  book  accounts  to  one  Levy,  to  whom  the 
defendant  assignor  alleged  he  owed  a  small  debt. 

There  is  no  merit  in  the  criticism  regarding  the  state- 
ment of  the  confession  of  judgment.  It  is  therein  alleged 
that  $600  of  the  original  debt  from  Morris  to  Auguste 
Schattman  had  been  paid.  It  is  now  said  that  only  $850 
had  been  paid  in  cash,  and  the  remaining  $250  had  been 
paid  by  Morris  Schattman  assuming  at  her  request  a  debt 
Mrs.  Schattman  owed  to  a  third  party  to  that  amount. 
That  was,  under  the  circumstances,  a  payment  of  so  much 
X)f  the  indebtedness  to  Mrs.  Schattman,  and  the  statement 
was  therefore  true. 

The  plaintiff  having  succeeded  in  setting  aside  the  judg- 
ment in  favor  of  Julius  Schattman  and  others,  the  execu- 
tions in  favor  of  the  defendant  Auguste  Schattman,  and  in 
favor  of  Mrs.  Biow,  became  the  first  liens  upon  the  moneys 
in  the  sheriff's  hands  for  their  satisfaction. 

As  to  the  disposition  made  of  the  costs  of  the  litigation 
by  the  modification  made  by  the  general  term,  we  are  not 
prepared  to  say  it  was  erroneous  even  if  reviewable  in  this 
court,  which  we  do  not  decide. 

The  judgment  must  be  affirmed,  without  costs  in  this 
court  to  either  party. 

The  facts  in  the  Biow  case  are  substantially  similar  to 
those  in  the  case  under  discussion,  and  the  judgment  in  that 
case  will  follow  that  which  is  decreed  in  this. 

All  Concur. 
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Aabon    B.  Cohu,    as    Executor,    etc.,    Respondent,  eU 

Joseph  Husson,  Appellant. 

Court  qf  Appeals,  January  14,  1800. 

1.  Evidence, — ^In  an  action  in  which  a  note  is  set  up  as  a  counterclaim, 

which  plaintiff  claims  was  given  by  him  without  consideration,  notes 
given  by  defendant  after  the  counterdaimed  note  became  due,  are 
inadmissible  on  the  point  as  to  whether  it  was  made  with  or  without 
consideration. 

2.  Same, — The  fact  that  the  defendant  borrowed  money  from  plaintiff's 

testator,  for  which  he  gave  his  note,  does  not  indicate  that  he  applied 
it  in  payment  of  the  note  he  held  against  the  testator,  and  that  he  used 
his  own  money  to  pay  a  debt  due  to  him  and  not  from  him, 

8.  Same, — Where  the  proof  establishing  the  existence  of  a  valid  claim 
against  an  estate  is  clear  and  uncontradicted,  the  exclusion  of  evidence 
that,  in  a  conversation  between  the  executor  and  the  holder  of  the 
claim  in  reference  to  a  claim  of  the  estate  against  him,  nothing  was 
said  by  him  as  to  his  claim,  is  not  error  justifying  a  reversal. 

4.  Same. — The  defendant's  omission  to  mention  his  claim,  in  such  case, 
does  not  tend  to  show  a  satisfaction  of  the  demand,  where  payment  is 
neither  pleaded  nor  pretended;  and  on  the  sole  issue  of  valuable  con- 
sideration or  none,  it  has  scarcely  an  appreciable  effect  as  against 
direct  and  positive  proof. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
perior court  of  the  city  of  New  York,  affirming  a  judgment 
entered  upon  a  verdict. 

Abram  Kling^  for  appellant. 

U.  P.  Wilder^  for  respondent. 

Finch,  J. — The  only  contested  issue  on  the  trial  of  this 
action  respected  the  note  pleaded  in  the  answer  as  a  counter- 
claim. Its  amount  exceeded  that  of  the  note  sued  upon  by 
the  plaintiff,  and  which  stood  admitted,  but  the  plaintiff 
replied  that  the  defendant's  demand  was  an  accommodation 
note,  and  given  without  consideration,  and  sought  to  defeat  it 
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upon  that  ground  alone.  It  was  established  that  Husson 
and  Cohu  had  been  and  were  in  the  habit  of  exchanging 
notes,  each  of  the  same  date  and  amount,  and  exactly 
balancing  liabilities;  and  then  the  defendant  proved  that 
his  own  note  to  the  order  of  Cohu,  of  the  same  date  and 
amount  with  that  of  Cohu  to  him,  which  was  pleaded  as  the 
counterclaim,  and  which  presumptively  was  given  in  ex- 
change for  the  latter,  had  been  discounted  by  Cohu,  who 
allowed  it  to  go  to  protest,  whereupon  Husson,  the  maker, 
had  paid  it.  The  consequence  followed,  assuming  that  the 
two  notes  were  intended  to  balance  each  other  and  one  to 
be  paid  by  each  party,  that  Husson  had  paid  his  own,  of 
which  Cohu  had  received  the  proceeds,  while  Cohu  had  not 
paid  his  remaining  in  the  hands  of  Husson,  and  for  which 
the  latter  had  paid  in  full,  by  discharging  his  own  note, 
which  he  had  given  for  it  in  exchange.  The  court  held 
that  no  evidence  had  been  introduced  that  would  justify  a 
finding  by  the  jury  that  the  note  counterclaimed  was  with- 
out consideration,  and  thereupon  directed  a  verdict  for  the 
defendant.  The  judgment  entered  in  his  favor  has  been 
affirmed  by  the  general  term,  from  whose  decision  the  present 
appeal  has  been  taken. 

The  plaintiff  claims,  first,  that  there  waa  evidence  that 
the  note  in  controversy  was  an  accommodation  note  and 
without  consideration,  sufficient  at  least  to  carry  the  ques- 
tion to  the  jury.  He  cites  but  one  item  of  such  evidence. 
He  says  that  he  showed  **  by  Horace  Ripley  that  the  defend- 
ant admitted  that  he  had  obtained  notes  from  Henry  S.  Cohu 
from  time  to  time  for  his  accommodation."  What  the  wit- 
ness did  say  was :  "  I  think  I  learned  from  him  that  they 
were  exchanging  notes  from  time  to  time;"  so  that  the 
evidence  cited  is  not  what  the  counsel  claims,  and  instead 
of  tending  to  show  the  existence  of  accommodation  paper 
indicates  an  exchange  of  notes,  so  that  each  was  the  con- 
sideration of  the  other. 

But  much  of  the  evidence  offered  by  the  plaintiff  was 


1 


486  COHU  V.  HUSSON. 

Oplhion  of  the  Court,  by  Finch,  J. 

excluded,  and  he  now  argues  that  it  was  both  competeDt 
and  material  to  the  issue  on  trial.  He  offered  a  note  made 
by  Husson  for  $1,000,  payable  to  the  order  of  Cohu,  and 
which,  after  its  discount,  Cohu  had  taken  up.  This  note 
was  dated  November  14,  1878,  and  shortly  before  the  note 
alleged  in  the  answer  as  a  counterclaim  fell  due.  Of  coui-se 
the  note  offered  was  not  admissible  to  establish  a  liability 
of  Husson  thereon,  for  there  was  no  such  issue  in  the  case. 
The  learned  counsel  does  not  claim  that ;  but  he  insists  that 
its  existence  shows  that  at  that  date  Husson  received  $1,000 
from  Cohu.  If  so,  the  money  became  Husson's,  for  he  gave 
his  note  for  it.  Then  the  counsel  adds :  ^*  This  note,  unex- 
plained, showed  that  the  moneys  so  received  from  Henry  S. 
Cohu  were  applied  to  the  payment  of  the  note  set  up  in  the 
answer."  It  is  diflScult  to  understand  how  the  borrowing  of 
money  from  Cohu  by  Husson,  for  which  the  latter  gave  his 
own  note,  indicates  that  he  applied  it  to  the  payment  of  the 
note  he  held  against  Cohu,  and  that  he  used  his  own  money 
to  pay  a  debt  which  was  due  to  him  and  not  from  him. 

The  plaintiff  also  offered  to  show  notes  given  by  Husson 
to  Cohu  after  the  one  claimed  in  the  answer  fell  due.  The 
only  possible  inference  to  which  they  could  lead  would  be 
that  of  a  prior  payment  of  the  one  in  controversy  which  is 
not  pretended,  and  none  of  these  offered  notes  bear  at  all 
upon  the  inquiry  whether  that  counterclaim  was  made  with 
or  without  consideration,  which  was  the  sole  issue  to  be 
tried. 

Aaron  B.  Cohu,  the  executor  of  Henry  S.  Cohu,  testified 
to  a  conversation  with  Husson  about  what  were  described 
as  the  Ripley  notes,  one  of  which  was  the  note  sued  on  by 
plaintiff  and  for  which  he  held  the  counterpart.  He  was 
asked  if  Husson  promised  to  pay  those  notes  and  the  ques- 
tion was  excluded.  That  was  proper  because  the  witness 
had  already  testified  explicitly  that  Husson  did  so  promise. 
The  witness  was  asked  if  he  settled  with  Ripley  for  the  three 
notes.     That  was  immaterial,  for  the  only  one  sued  on  stood 
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admitted  as  a  just  liability.     The  witness  was  asked  if 
Husson  ever  proved  any  claim  against  the  estate  of  Henry 
S.  Cohu.     That  was  the  very  thing  Husson  was  trying  to 
do  in  the  pending  action,  and  whether  he  attempted  it  at 
any  earlier  time  was  immaterial.     But  another  question  was 
asked  and  excluded  about  which  there  may  be  some  room 
for  doubt.     That  was,  did  Husson  ever  make  any  pretense  or 
claim  any  indebtedness  in  his  favor  from  Henry  S.  Cohu  or 
his  estate.     A  truthful  answer  to  that  question  could  only 
have  been  given  in  the  af^rniative,  for  it  is  beyond  contro- 
versy that  Husson  did  so  claim  when  he  filed  his  answer  in 
the  pending  suit.    Probably  what  was  meant  by  the  ques- 
tion was  whether  such  claim  was  made  by  Husson  in  the 
talk  about  the  Ripley  notes.     But  the  witness  had  already 
detailed  that  conversation,  and  presumably  the  whole  of  it, 
and  stated  no  such  claim.     Conceding,  therefore,  that  the 
omission  in  that  conversation  was  proved,  the  only  further 
inquiry  is  whether  the  fact  was  of  sufficient  importance  as 
the  case  stood  to  require  a  submission  to  the  jury.    If  the 
issue  had  been  whether  on  the  whole  dealing  between  these 
parties  Husson  owed  Cohu  or  the  reverse,  the  omission  of 
the  former  to  make  a  claim  would  have  been  quite  perti- 
nent.    But  that  was  not  the  issue.     It  was  simply  if  the  note 
counterclaimed  was  void  in   its  inception.     Husson   may 
very  well  have  assumed  that  if  he  paid  the  Ripley  notes 
which  it  was  his  duty  to  pay  and  which  he  promised  to  pay, 
that  the  Cohu  estate  would  pay  the  notes  which  it  was  his 
duty  to  pay,  and  so  the  exchanges  be  balanced  and  no  claim 
exist  on  either  hand.     In  the  face  of  the  clear  and  uncon- 
tradicted proof  of  a  full  consideration  for  the  note  set  up  in 
the  answer  I  do  not  think  a  verdict  to  the  contrary  founded 
on  the  failure  of  Husson  to  make  his  own  claim  in  the  con- 
versation with  the  executor  could  be  permitted  to  stand. 
The  inferences  from  it  are  too  ambiguous  and  equivocal  to 
conntervail  the  direct  and  positive  proof  of  a  consideration 
in  fact  existing. 
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In  a  previous  contest  between  these  parties,  113  N.  Y. 
662;  23  N.  Y.  State  Rep.  504,  the  proof  now  given  was 
notably  absent,  and  the  case  rested  so  far  upon  inferences 
and  presumptions  as  to  make  the  silence  of  Husson  in  the 
conversation  with  the  executor  a  serious  fact  to  which  we 
gave  some  weight.  But  on  this  trial  the  consideration  of 
defendant's  counterclaim  is  not  left  to  depend  upon  pre* 
sumptions,  but  is  so  fully  proved  as  to  make  Husson 's 
silence  of  very  little  consequence,  and  to  suggest  an  expla^ 
nation  consistent  with  the  proof.  Indeed,  such  silence 
might  tend  to  show  a  satisfaction  of  the  demand,  as  was  said 
in  Bean  v,  Tonnele,  94  N.  Y.  381,  but  not  where  payment  is 
neither  pleaded  nor  pretended,  and  on  the  sole  issue  of 
valuable  consideration  or  none  it  has  scarcely  an  appreciable 
effect  as  against  direct  and  positive  proof. 

The  judgment  should  be  affirmed^  with  costs. 

All  concur. 


In  the  Matter  of  the  Probate  of  the  Last  Will  and  Testa- 
ment of  Edward  D.  Hesdra,  Deceased. 

Court  of  Appeals,  January  14,  1890. 
Affirming  49  Hun,  609,  Mem. 

1.  Appeal.  Review, — ^On  appeal  from  a  judgment  of  the  general  term  of 

the  supreme  court,  affirming  a  decree  of  the  surrogate  admitting  a  will 
to  probate,  the  court  of  api>eals  has  no  power  to  re- examine  the 
question  of  fact  determined  by  the  trial  court,  and  can  only  look  into 
the  evidence  for  the  purpose  of  seeing  whether  there  is  any  proof  to 
support  the  findings  of  that  court. 

2.  Will.  Evidence.— The  declarations  of  a  subscribing  witness  are  com- 

petent, it  seetnSy  to  impeach  the  execution  of  a  will ;  and  the  death  of 
the  witness  does  not  deprive  the  party  of  the  benefit  of  such  evidence, 
n.  Same.  —The  declarations  of  a  deceased  subscribing  witness,  however, 
have  no  other  effect  than  to  impair  the  force  of  his  signature  as  evi- 
dence of  the  performance  of  the  conditions  stated  in  the  attesting 
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clause,  and  leave  the  question  of  fact  whether  the  will  was  properly 
executed  to  be  determined  by  the  trial  court  upon  all  the  evidence  in 
the  case. 

4.  Same,  Forgery, — Where,  in  proceedings  to  probate  a  will,  evidence  is 
given  sufficient  to  sustain  a  finding  that  the  signatures  to  the  will  are 
genuine,  the  surrogate  is  not  required  to  refuse  probate  by  proof  of 
declarations  on  the  part  of  a  deceased  subscribing  witness  to  the  effect 
that  he  fabricated  the  will. 

IS.  Same, — Proof  of  circumstances  bearing  upon  the  question  of  the 
authenticity  of  the  will,  in  connection  with  a  regular  attestation 
clause  duly  executed,  is,  if  sufficient  to  satisfy  the  court  of  its  genuine- 
ness, all  that  is  required  to  sustain  the  probate  of  a  will. 

6.  Same, — The  absence  of  any  motive  for  its  fabrication  on  the  part  of  the 

subscribing  witness  who  subsequently  declared  that  he  had  forged  it, 
is  a  strong  circumstance  in  favor  of  the  genuineness  of  the  will. 

7.  Same,  Declarations. — The  declarations  of  a  deceased  subscribing  wit- 

ness, made  after  the  testator* s  death,  that  he  had  fabricated,  or  in- 
tended to  fabricate,  a  will  for  him,  may  be  rebutted  by  proof  of  his 
declarations,  made  during  the  testator*  s  life-time,  that  the  latter  had 
made  a  will. 

Appeal  from  a  judgment  of  the  general  terra,  afSrming  a 
decree  of  the  surrogate  admitting  a  will  to  probate. 

Wm.  TF.  MacFarland^  for  appellant. 

Q-arrett  L.  Snider  and  Qratz  Nathan^  for  respondents. 

RuGEB,  Ch.  J. — Probate  of  the  will  of  Hesdra  was  con- 
tested before  the  surrogate,  upon  the  allegation  that  it 
was  fabricated,  by  Amanda  Tordoff,  claiming  to  be  a  niece 
and  sole  heir  at  law  and  next  of  kin  to  the  deceased;  by 
Estelle  Esdra,  also  claiming  to  be  one  of  the  heirs  at  law 
and  next  of  kin ;  and  by  Charles  F.  Tabor,  attorney-gen- 
eral, on  behalf  the  state,  claiming  that  said  Hesdra  died  in- 
testate, and  his  property  escheated  for  lack  of  heirs  and 
next  of  kin. 

The  surrogate  found  the  will  to  be  genuine  and  admitted 
it  to  probate.  From  this  decision  Amanda  Tordoff  and  the 
attorney-general  alone  appealed,  and,  upon  an  affirmance 
by  the  general  term  of  the  decree  of  the  surrogate,  the  same 
parties  appealed  to  this  court.     The  principal  contest  on  the 
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trial  was  over  the  genuineness  of  the  signatures  of  the 
testator  and  one  of  the  witnesses  to  the  will,  the  contestants 
claiming  that  they  were  forgeries,  and  that  the  wUl  and 
signatures  were  the  work  of  the  other  witness  to  the  wilL 

The  undisputed  evidence  showed  that  the  testator,  Hesdra^ 
was  a  native  of  Port-au-Prihce,  in  Hayti,  coming  to  this 
country  in  1838,  and  died  June  6,  1884,  at  Nyack,  of  the 
age  of  76  years.  He  was  a  colored  man,  and  had  been  married 
to  a  colored  woman,  but  had  no  children.  The  wife  was 
apparently  a  person  of  some  business  capacity,  as  she  had 
accumulated  considerable  property,  which,  upon  her  deaths 
in  1879,  she  left  by  will  to  her  husband,  Edward  D.  Hesdra. 
This  property  consisted  mainly  of  real  estate  situate  in  the 
city  of  New  York  and  the  village  of  Nyack,  and  was  valued^ 
at  the  time  of  Hesdra*s  death,  at  about  $100,000.  Hesdra's. 
wife  had  a  large  number  of  relatives,  all  colored  people^ 
who  joined  in  contesting  the  probate  of  Mrs.  Hesdra's  will  > 
but  the  contest  resulted  in  a  decree  by  the  surrogate  of 
New  York,  shortly  before  Hesdra's  death,  establishing  the 
validity  of  the  will  and  awarding  him  the  property.  Hesdra 
was  a  believer  in  the  Jewish  faith  and  belonged  to  a  Jewish 
society  at  Nyack. 

So  far  as  the  evidence  disclosed  the  facts,  Hesdra's  will 
was  first  discovered  by  Millard  F.  Onderdonk,  the  executor, 
among  other  valuable  papers  belpnging  to  his  father,  John 
V.  Onderdonk,  about  the  middle  of  December,  1886,  more 
than  three  years  after  its  purported  execution.  These  papers, 
were  in  a  desk  which  John  V.  Onderdonk,  being  dangerously 
sick,  requested  his  son  to  take  charge  of  and  remove  to  his 
own  house,  and  upon  examining  which  the  son  found  the 
will  with  some  life  insurance  policies  in  an  envelope  filed 
as  containirig  excise  papers.  The  son  immediately  took 
counsel  of  a  reputable  attorney  as  to  the  disposition  of  the 
papers,  and  acted  always  after  that  time,  until  the  will  was 
presented  to  the  surrogate  for  probate,  under  the  advice  of 
his  attorney.     At  the  time   the  papei^s  came  into  the  pos- 
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session  of  the  executor,  John  V.  Onderdonk  was  confined 
to  his  bed  by  an  illness  from  which  he  never  recovered,  and 
which  terminated  in  his  death  February  6,  1887.  Much  of 
the  time  between  these  dates  he  was  delirious  and  uncon- 
scious, and  was  during  the  whole  period  incapable  of  ex- 
amination as  a  witness.  Upon  the  death  of  Hesdra,  a  will 
not  being  produced,  a  controversy  sprang  up  between 
Amanda  Tordoff,  claiming  that  Hesdra  died  intestate,  and 
that  she  as  sole  heir-at  law  and  next  of  kin  to  Hesdra  was 
entitled  to  letters  of  administration  on  his  estate,  and  the 
attorney-general,  claiming  also  that  Hesdra  died  intestate, 
but  left  no  heirs  or  next  of  kin,  and  that  his  property,  there- 
fore, escheated  to  the  state.  John  V.  Onderdonk  was  ex- 
amined as  a  witness  on  behalf  of  Mrs.  Tordoff  in  that  con- 
troversy  and  gave  evidence  which,  although  somewhc^t 
evasive,  tended  to  show  that  Hesdra  had  made  no  will. 
The  contest  resulted  in  a  decree  by  the  surrogate  awarding 
letters  of  administration  to  Mrs.  Tordoff.  She  thereupon 
took  possession  of  both  Hesdra's  real  and  personal  property, 
and  has  since  remained  in  possession  and  control  of  it  so  far 
as  appears  in  the  case. 

The  will  in  question  bore  date  September  8,  1888,  and 
purported  to  have  been  executed  at  that  time  and  to  have 
been  witnessed  by  John  V.  Onderdonk  and  Thomas  Fother- 
ingham,  who,  together  with  the  testator,  were  at  that  time 
residents  of  Nyack,  Rockland  county,  but  were  both  dead 
when  the  will  was  offered  for  probate. 

The  body  of  the  will  was  concededly  in  the  handwriting 
of  John  V.  Onderdonk,  and  the  genuineness  of  his  signature 
as  a  witness  thereto  was  not  disputed.  The  will  was  regular 
in  form,  and  the  attesting  clause  was  full  and  contained  all 
of  the  requirements  of  the  statute  necessary  to  constitute  a 
valid  will.  The  case  was  tried  by  the  contestants  altogether 
upon  the  theory  that  the  will  was  fabricated  after  Hesdra's 
death,  by  John  V.  Onderdonk,  and  that  the  signatures  of 
the  testator  and  Thomas  Fotheringham  thereto  were  forger- 
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ies.  It  appears  that  Onderdonk  and  Fotheringham  signed 
the  will  as  witnesses  in  two  places,  once  at  the  bottom  of  the 
will  and  again  below  the  attestation  clause. 

The  proponent  produced  on  the  trial  numerous  witnesses 
who  testified  to  an  acquaintance  with  the  handwriting  of 
both  the  testator  and  Fotheringham,  and  their  belief  that 
the  respective  signatures  to  the  will  were  genuine.  He  also 
produced  a  number  of  experts  who,  from  a  comparison  of 
the  handwriting  of  the  testator  and  Fotheringham  with  ex- 
hibits proved  in  the  case,  testified  that  in  their  opinions  the 
respective  signatures  were  genuine. 

On  the  part  of  the  contestants  the  proof  consisted  wholly, 
except  that  of  two  witnesses  who  testified  against  the 
genuineness  of  the  testator's  signature,  of  evidence  as  to  the 
declarations  and  conduct  of  John  V.  Onderdonk,  subsequent 
to  the  time  of  the  making  of  the  will,  tending  to  show  that 
the  instrument  was  fabricated  by  him  after  Hesdra's  death. 
The  evidence  showed  that  John  V.  Onderdonk  had  long 
been  a  resident  of  Nyack,  of  some  prominence  as  a  business 
man,  and  was,  at  the  time  of  the  alleged  execution  of  the 
will,  engaged  in  the  business  of  supplying  the  citizens  of 
that  village  with  water  from  springs  located  on  Hesdra's 
land,  for  which  he  paid  Hesdra  rent.  He  was  also  em- 
ployed in  collecting  rents,  buying  and  selling  real  estate 
for  other  people,  occupying  an  office  in  the  Onderdonk 
Block  adjoining  the  store  of  Fotheringham  in  the  same 
block,  who  carried  on  business  as  a  painter.  The  relations 
between  Hesdra  and  Onderdonk  were  friendly  and  familiar, 
so  much  so  that  upon  Hesdra's  death,  when  the  question 
was  raised  whether  he  left  a  will,  it  was  generally  assumed 
by  those  acquainted  with  them  that  Onderdonk  would  be 
most  likely  to  know  whether  he  did  so  or  not. 

A  large  number  of  the  genuine  signatures  of  both  Hesdra 
and  Fotheringham  were  produced  and  put  in  evidence,  and 
no  materials  were  lacking  on  the  trial  to  test  the  question 
of  the  genuineness  of  those  signatures,  or  to  enable  the  trial 
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court  intelligently  to  determine  such  questions.  The  con* 
testant  concedes  the  rule  that  this  court  has  no  power  to 
re-examine  the  question  of  fact  determined  by  the  trial 
court  and  can  only  look  into  the  evidence  for  the  purpose 
of  seeing  whether  there  is  any  proof  to  support  the  findings 
of  that  court.  Matter  of  Cottrell,  95  N.  Y.  329.  He  there- 
fore  claims  that  there  is  no  evidence  to  support  the  finding 
of  the  surrogate,  and  presents  an  ingenious  argument  to  show 
that  all  of  the  numerous  facts  proved  by  the  proponents  do 
not  tend  to  establish  the  genuineness  of  the  contested  signa- 
tures to  the  will. 

It  seems  to  us  that  the  whole  argument  bears  only  upon 
the  question  of  the  weight  of  evidence  and  falls  entirely 
short  of  showing  that  no  material  evidence  was  adduced  in 
proof  of  the  due  execution  of  the  will. 

Upon  a  careful  reading  of  the  evidence  we  are  convinced 
not  only  that  there  was  abundant  evidence  to  support  the 
finding  that  the  respective  signatures  of  the  testator  and 
Fotheringham  to  the  will  were  genuine,  but  that  a  con- 
trary finding  would  have  been  against  the  weight  of  evi- 
dence. 

Some  question  has  been  made  by  the  respondent  as  to 
the  competency  of  the  declaration  of  a  subscribing  witness 
to  impeach  the  execution  of  a  will ;  but  the  case  of  Losee  v. 
Losee,  2  Hill,  612,  seems  to  be  an  authority  for  the  admis- 
sibility of  such  evidence.  It  is  there  said  that  "  proof  of 
the  signature  of  a  deceased  subscribing  witness  is  presump- 
tive evidence  of  the  truth  of  everything  appearing  upon  the 
face  of  the  instrument  relating  to  its  execution,  as  it  is 
presumed  the  witness  would  not  have  subscribed  his  name 
in  attestation  of  that  which  did  not  take  place.  But  this 
presumption  may  be  rebutted  and  hence  the  propriety  and 
even  necessity  of  permitting  him  to  be  impeached  in  the 
usual  mode,  as  if  he  were  living  and  had  testified  at  the  trial 
to  what  his  signature  imports.  The  reason  for  admitting 
Buch  evidence  in  a  case  like  the  present  was  stated  by  Bay- 
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ley,  J.  in  Doe  v.  Ridgway,  4  Barn.  &  Aid.  66,  thus :  He 
(the  attesting  witness  to  a  bond)  must  have  been  called, 
if  he  had  been  alive,  and  it  would  then  have  been  compe- 
tent to  prove,  by  cross-examination,  his  declarations  as  to 
the  forgery  of  the  bond.  Now  the  party  ought  not  by  the 
death  of  the  witness  to  be  deprived  of  obtaining  the  advan- 
tage of  such  evidence."  The  competency  of  this  evidence 
is  supported  by  an  able  note  to  the  case  from  the  learned 
reporter  of  the  court,  who  was  peculiarly  qualified  to  dis- 
cuss questions  relating  to  rules  of  evidence. 

Assuming,  therefore,  for  the  purpose  of  this  decision,  that 
all  the  evidence  produced  by  the  appellant  was  competent 
and  that  the  declarations  of  a  subscribing  witness  are  com- 
petent to  impeach  its  execution,  a  question  which  we  do 
not  decide,  as  the  decision  being  in  favor  of  the  appellant, 
it  becomes  unnecessary  to  do  so,  we  proceed  with  the  ex- 
amination of  the  case.  The  declarations  of  the  subscribing 
witness,  Onderdonk,  tending  to  show  the  forgery  of  the 
various  signatures  thereto,  affected  the  credibility  of  the 
witness  alone,  and  had  no  other  effect  than  to  impair  the 
force  of  his  signature  as  evidence  of  the  performance  of  the 
conditions  stated  in  the  attesting  clause,  and  still  left  the 
question  of  fact  whether  the  will  was  properly  executed  to 
be  determined  by  the  trial  court  upon  all  of  the  evidence  of 
the  case.  Assuming,  as  we  must  under  the  "findings  of  the 
court,  that  all  of  the  signatures  to  the  will  were  genuine,  it 
remained  for  the  trial  court  to'  determine  whether  the  con- 
tradictory declarations  made  by  one  of  the  witnesses  there- 
to, subsequent  to  its  execution,  were  of  such  a  character  as 
required  the  surrogate  to  refuse  probate  to  the  wilL  Such 
declarations  could  have  no  greater  effect  than  the  positive 
evidence  of  the  witness  upon  the  stand  to  the  same  effect, 
and  yet,  even  under  such  circumstances,  wills  have  fre- 
quently been*  admitted  to  probate  upon  corroborating  evi- 
dence derived  from  circumstances.  Matter  of  Cottrell, 
iupra^  and  cases  there  cited.     The  Code  expressly  provides 
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that  the  proof  of  a  will  may  be  established  when  a  subscrib- 
ing witness  has  forgotten  the  occuiTence  of  its  execution,  or 
testifies  against  it,  upon  proof  of  the  handwriting  of  the 
testator  and  the  subscribing  witnesses,  and  of  such  other  cir- 
cumstances as  would  be  suflBcient  to  prove  the  will  upon 
the  trial  of  an  action.  Section  2620.  This  section  received 
a  practical  construction  in  Brown  r.  Clark,  77  N.  Y.  369 ; 
Matter  of  Pepoon,  91  Id.  255,  and  Matter  of  Cottrell,  95  Id, 
329,  and  was  held  to  mean,  in  accordance  with  prior  deci- 
sions cited,  that  the  proof  of  circumstances  bearing  upon  the 
question  of  the  authenticity  of  the  will  in  connection  with 
a  regular  attestation  clause  duly  executed  were,  if  sufficient 
to  satisfy  the  court  of  its  genuineness,  all  that  was  required 
to  sustain  the  probate  of  a  will. 

In  the  Cottrell  Case  the  probate  was  sustained  where  both 
of  the  subscribing  witnesses  denied  the  genuineness  of  their 
signatures  to  the  attestation  clause,  as  well  as  the  perfor- 
mance of  the  conditions  required  by  the  statute.  An  ex- 
amination of  the  condition,  situation  and  relation  of  the 
parties,  the  disposition  of  property  made  by  the  will,  and 
the  other  circumstances  bearing  upon  the  probabilities  of 
the  case,  satisfies  us  that  there  was  sufficient  corroborative 
evidence  to  establish  the  authenticity  of  the  will.  It  was 
entirely  natural,  under  the  circumstances  of  the  case,  that 
Hesdra  should  have  made  a  will.  He  was  an  aged  man 
possessing  a  large  property  and  having,  as  he  had  declared, 
no  blood  relations  existing  to  inherit  it.  He  had  had  one 
brother  by  the  name  of  Solomon  who  had  died,  leaving  a 
widow  but  no  children,  except  possibly  Mrs.  Tordoff,  whom 
Hesdra  sometimes  claimed  was  not  a  daughter  but  was  an 
adopted  child  of  his  brother,  and  this  claim  had  color  given 
to  it  by  the  fact  that  Mrs.  Tordoff  was  apparently  a  white 
woman  while  both  her  alleged  parents  belonged  unmistaka- 
bly to  the  colored  race.  His  wife  had  left  a  numerous 
body  of  relatives  with  whom  Hesdra  had  lived  at  times  on 
terms  of  friendship  and  intimacy.     It  was  therefore  quite 
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improbable  that  Hesdra  should  have  desired  to  die  intestate 
and  leave  his  property  to  escheat  to  the  state*  There  was 
evidence  tending  to  show  that  the  making  of  a  will  was  in 
his  contemplation  at  the  time,  as  he  had  conversations  with 
several  persons  in  reference  to  the  subject,  and,  among 
others,  with  Onderdonk,  and  about  the  time  this  will  pur- 
ported to  have  been  made  he  stated  to  two  persons,  sub- 
stantially, that  he  had  made  his  will.  It  was  also  in  proof 
that  Onderdonk,  on  the  day  the  will  was  executed,  stated 
that  he  had  di-awn  a  will  for  Hesdra  that  day  in  which  his 
son  had  been  made  its  executor.  A  strong  circumstance 
in  favor  of  the  genuineness  of  the  will  is  found  in  the  ab- 
sence of  any  motive  for  its  fabrication  by  John  V.  Onder- 
donk. He  had  apparently  no  acquaintance  with  or  knowl- 
edge of  any  of  the  legatees  therein  except  what  he  must 
have  derived  from  Hesdra.  Onderdonk  could  not  have  ex- 
pected to  derive  any  benefit  from  it,  as  it  contained  no  de- 
vise of  property  either  to  himself  or  any  relative  or  friend 
of  his.  The  legatees  were,  except  possibly  Mrs.  Tordoff, 
persons  with  whom  he  had  no  acquaintance  and  in  whom  he 
could  have  felt  no  personal  interest. 

On  the  contrary  they  were  all  persons  and  societies  in  whom 
the  testator  was  naturally  interested  and  whom  he  would^ 
in  accordance  with  the  motives  usually  controlling  persons 
in  his  situation,  have  desired  to  make  the  recipients  of  his 
bounty.  The  will  was  in  all  respects  a  reasonable  one  for 
him  to  make  and  such  as  a  person  of  Hesdra's  character, 
condition  and  situation  would  be  supposed  to  have  made. 
The  great  bulk  of  the  property  was  given  to  the  contestant 
and  the  members  of  her  family  who  had  lived  with  Hesdra 
and  were  the  only  persons  who  had  any  reason  to  claim  to 
be  of  his  blood.  Aside  from  the  bequests  to  charitable  and 
religious  institutions,  the  small  remainder  was  given  to 
the  near  relatives  of  the  wife  from  whom  he  had  received 
his  property.  The  fact  that  he  entertained  feelings  of  hos- 
tility towards  these  legatees  on  account  of  their  conduct  in 
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contesting  the  proof  of  his  wife's  will,  is  not  sufficient  to 
show  that  it  had  overcome  his  feeling  of  natural  justice  that 
they  should  share  in  the  property  accumulated  by  his  wife. 
At  all  events,  there  is  no  reason  perceptible  why  Onder- 
donk  should  desire  to  fabricate  legacies  for  their  benefit,  or 
for  that  of  the  religious  societies  with  which  Hesdra  was 
connected.     The  provision  in  favor  of  Portlock,  who  was 
unknown  to  all  except  Hesdra  by  that  name,  is  persuasive 
evidence  of  the  influence  of  Hesdra's  mind  in  the  making  of 
that  legacy.     The  unnecessary  repetition  of  the  signatures 
of  the  two  witnesses  to  the  attestation  clause,  is  quite  incon- 
sistent with  the  notion  that  one  of  them  was  a  forgery. 
Why  should  he  commit  an  unnecessary  forgery  rendering 
detection  and  exposure  more  probable?     We  do  not  think 
the  conduct  of  the  executor  in  delaying  for  a  few  weeks  the 
presentation  of  the  will  for  probate  after  he  discovered  it  is 
justly  subject  to  criticism,  as  he  was  at  that  time  acting 
under  the  advice  of  counsel  and  there  were  many  obvious 
reasons  why  he  should  not  adopt  a  precipitate  line  of  con- 
duct. 

The  suppression  of  the  will  by  John  V.  Onderdonk,  how- 
ever, for  three  years  and  upwards,  with  his  frequent  declara- 
tions after  Hesdra's  death  that  he  left  no  will,  and  his  eva- 
sive evidence  before  the  surrogate  on  the  contest  for  letters 
of  administration,  constitute  strong  evidence  of  his  want  of 
principle  and  integrity  and  a  reason  why  great  suspicion 
should  attach  to  any  evidence  given,  either  directly  or  in- 
directly, by  him.  A  very  pertinent  inquiry  arose  on  the 
trial  as  to  the  reason  which  influenced  this  conduct,  and  a 
solution  of  this  question  could  not  fail  to  bear  strongly  upon 
the  question  of  the  genuineness  of  the  will.  It  may  easily 
be  conjectured  why  he  should  suppress  a  valid  will,  but  it 
is  difficult  to  conceive  how  he  could  entertain  the  idea  of 
fabricating  a  will  while  he  was  making  at  the  same  time  re- 
peated declarations  that  would  tend  to  destroy  the  only  pur- 
pose which  he  could  have  had  for  such  fabrication.     The 

32 
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same  motive  that  prompted  him  to  forge  a  will  would  also 
induce  him  to  present  it  for  probate  and  avail  himself  of  its 
expected  benefits.     That  he  forged  a  will  for  the  mere  pur- 
pose of  laying  it  away  and  having  it  found  among  his  papei"8 
after  death,  is  quite  improbable.     The  motives  influencing 
the  conduct  of  Onderdonk  are  not  clearly  disclosed  by  the 
evidence ;  but  it  does  appear  that  Onderdonk's  relations 
with  the  contestant  were  friendly;  that  she  occasionally 
consulted  him  about  business  affairs;  constituted  him  guar* 
dian  of  her  infant  children  ;  had  his  assistance  in  her  con* 
test  over  letters  of  administration,  and  gained  possession  of 
Hesdra's  estate  through  that  assistance  ;  that  she  furnished 
Onderdonk  with  water  from  the  Hesdra  property  to  supply 
his  customers  in  Nyack.     The  suppression  of  the  will  ben- 
efited Mrs.  Tordoff,  and  her  alone,  so  far  as  the  evidence 
discloses.     It  was  a  possible  inference  from  the  testimony, 
that  John  V.  Onderdonk  was  actuated  by  a  desire  to  ben- 
fit  Mrs.  Tordoff,  or  secure  her  gratitude,  and  while  this  does 
not  relieve  his  character  from  the  imputations  resting  upon 
it,  it  furnishes  a  possible  and  probable  motive  why  he  should 
not  wish  to  disturb  her  in  the  enjoyment  of  Hesdra's  prop- 
erty, and  a  reason  why  the  court  should  admit  the  will  to 
probate  notwithstanding  his  reprehensible  conduct. 

By  the  consent  of  the  parties  upon  the  argument,  the 
court  were  furnished  with  the  original  will  and  the  exhibits 
of  handwriting  used  upon  the  trial  of  the  case.  The  will 
had  the  appearance  of  a  genuine  instrument  and  presented 
no  reason  to  us,  upon  its  face,  to  inspire  a  doubt  of  its  au- 
thenticity and  genuineness.  The  various  declarations  by 
Onderdonk  made  after  Hesdra's  death,  put  in  evidence  by 
the  contestants,  to  the  effect  that  he  had  a  will  for  Hesdra, 
which  was  unsigned,  but  that  he  could  fix  that,  and  similar 
expressions,  were  so  unnatural  and  improbable  that  a  trial 
court  might  well  refuse  to  credit  them  and  more  particu- 
lai'ly  in  the  case  of  witnesses  who  were  animated  by  feel- 
ings of  hostility  towards  the  proponent  and  his  father.     Re- 
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moving  these  declarations  from  the  case  there  is  little  left 
of  the  contest  except  Onderdouk's  frequent  declarations 
that  Hesdra  left  no  will  when  he  died. 

Upon  the  whole  case  we  are  satisfied  that  there  was 
sufficient  corroborative  evidence  in  the  circumstances  of  the 
case,  in  connection  with  the  proof  of  the  handwriting  of  the 
testator  and  the  subscribing  witnesses,  and  the  full  and  ex- 
plicit attestation  clause,  to  justify  the  finding  of  the  surro- 
gate admitting  the  will  to  probate. 

It  is  claimed  by  the  contestant  that  the  sun'ogate  erred 
in  permitting  the  proponents  to  show  confirmatory  declara- 
tions by  John  V.  Onderdonk,  made  prior  to  the  death  of 
Hesdra,  to  support  the  authenticity  of  the  will.  It  is,  un- 
doubtedly, the  general  rule  that  when  a  witness  has  been 
proved  to  have  made  contradictory  statements  his  evidence 
cannot  be  supported  by  proving  that  at  other  times  he  had 
made  statements  in  harmony  with  his  evidence.  There  are, 
however,  well  settled  exceptions  to  the  rule,  and  we  think 
this  case  comes  within  them.  Robb  v.  Hackley,  23  Wend. 
60.  The  head  note  to  that  case  reads  that  "  where  the  wit- 
ness is  charged  with  giving  his  testimony  under  the  influence 
of  some  motive  prompting  him  to  make  a  false  or  colored 
statement,  it  may  be  shown  that  he.  made  similar  declara- 
tions at  a  time  when  the  imputed  motive  did  not  exist.  So 
in  contradiction  of  evidence  tending  to  show  that  the  ac- 
count of  the  transaction,  given  by  the  witness,  is  a  fabrica- 
tion of  late  date,  it  may  be  shown  that  the  same  account 
was  given  by  him  before  its  ultimate  operation  and  effect 
arising  from  a  change  of  circumstances  could  have  been 
foreseen." 

This  case  has  been  frequently  cited  in  the  text  writers 
and  followed  with  approval  by  the  courts  of  this  state. 
Greenleaf  s  Evidence,  §  469 ;  Wharton's  Evidence,  §  570  ; 
Dudleyv  .  BoUes,  24  Wend.  471 ;  Gilbert  v.  Sage,  57  K  Y. 
689 ;  Hotchkiss  v.  Germania  Fire  Ins.  Co. ,  5  Hun,  90. 

In  Gilbert  v.  Sage  it  is  said  that  '^  as  the  aim  of  the  cross- 
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examination  was  to  establish  that  so  much  of  the  conversa- 
tion as  was  not  detailed  to  defendant's  counsel  was  an  after- 
thought and  subsequent  invention  of  the  witness,  it  was 
proper  to  show,  in  answer,  that  the  witness  had  previously 
told  the  same  story." 

In  Hotchkiss  v.  Germania  Fire  Ins.  Co.  it  was  said  by 
Mullen,  Justice,  '^  that  statements  made  by  a  witness  corro- 
borating his  evidence  on  the  trial,  made  soon  after  the  trans 
action  to  which  it  relates,  or  when  he  was  not  under  the 
influence  of  any  motive  to  relate  the  transaction  untruth- 
fully, are  competent,  where  it  is  shown  that  he  had  given  a 
differant  relation  of  the  occurrence,  or  that  he  had  testified 
under  the  influence  of  a  motive  calculated  to  induce  him  to 
testify  falsely." 

In  Herrick  v.  Smith,  13  Hun,  446,  the  same  doctrine  was 
laid  down  and  evidence  to  show  corroborative  statements 
made  by  the  witness  at  a  time  when  the  alleged  motive  to 
testify  falsely  did  not  exist,  were  allowed.  The  case  of 
Robb  V.  Hackley  was  also  approved  by  Judge  Miller  in  the 
case  of  Railway  Passenger  Assurance  Co.  v.  Warner,  62  N, 
Y.  651,  and  see  also  Wray  v.  Fedderke,  43  Supr.  Ct.  335. 

The  contestant's  evidence  tended  to  show  that  Onder- 
donk  declared,  after  Hesdra's  death,  that  he  intended  to 
fabricate  a  will  for  Hesdra.  We  think  it  was  competent 
within  the  authorities  to  rebut  this  evidence  by  proof  of  his 
declarations  during  Hesdm's  life-time  that  Hesdi*a  had  made 
a  will. 

We  find  no  other  exceptions  worthy  of  serious  considera- 
tion, and  the  judgment  is  therefore  affirmed,  with  costs  of 
this  appeal  to  the  several  respondents  against  the  appel- 
lants. 

All  concur,  Gbay,  J.  in  result. 
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CuNTON  West,  Respondent,  v.  Benjamin  S.  Van  Tuyl 
etal.^  as  Executors,  etc.,  Appellants. 

Court  qf  Appeals,  January  14,  1890. 
Afflnning  49  Hun,  605,  Mem. 

1.  Appeal,  Findings.— Th^  findings  of  fact  by  a  referee  upon  conflictdng 

evidence,  afi&rmed  by  the  general  term,  are  not  subject  to  farther  re- 
view in  the  court  of  appeals. 

2.  Same,  Beport  qf  rrferee,—The  report  of  a  referee  will  be  presumed  to 

be  correct  until  the  contrary  is  shown.  The  court  of  appeals  will  not 
search  for  grounds  on  which  to  differ  from  the  court  below. 

8.  Stidence,  Account  books, — ^An  account  book  containing  an  account  of 
work  done,  not  only  for  the  defendant,  but  for  other  parties,  and 
shown  to  be  correctly  kept,  and  recognized  by  defendant  in  (lis  settle- 
ments with  other  persons  as  accurate,  is  admissible  in  evidence. 

4.  Appeal.  Exceptions, — In  the  absence  of  an  exception  to  a  finding  of 
fact  by  a  referee,  or  of  a  request  to  find  differently,  the  finding  is  not 
reviewable  in  the  court  of  appeals. 

This  action  was  brought  to  recover  from  the  original 
defendant,  the  present  defendant's  testator,  for  services 
alleged  to  have  been  rendered  under  a  contract  in  writing. 

Appeal  from  a  judgment  of  the  general  term,  afiSrming  a 
judgment  entered  upon  the  report  of  a  referee. 


Jatf  K.  Smithy  for  appellants. 


Wm.  H.  Nichols^  for  respondent. 

Pbb  Curiam. — ^As  given  by  the  record,  the  title  of  this 
case  is  Thomas  Van  Tuyl,  appellant,  against  Clinton  West, 
respondent.  It  appears,  however,  that  West  was  plaintiff 
and  Van  Tuyl  in  fact  defendant,  and,  he  having  died,  Ben- 
jamin S.  Van  Tuyl  and  John  T.  Van  Tuyl,  executors  of  his 
will,  were  by  order  of  the  supreme  court,  at  special  term, 
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substituted  in  his  place  as  defendants.  Whether  entries 
adapted  to  preserve  regularity  in  the  proceedings  have  beea 
entered  in  this  court  does  not  appear.  But,  assuming  that 
to  have  been  done,  we  have  examined  the  case  in  view  of 
the  appellant's  assignment  of  error  in  the  rulings  of  the 
referee.  We  find  none,  however,  which  affects  in  any  de- 
gree the  validity  of  his  decision. 

First  in  apparent  magnitude  is  the  proposition  of  the 
learned  counsel  for  the  appellant  that  ^^  the  evidence  shows 
the  defendant  was  entitled  to  recover,  and  not  the  plaintiff." 
Of  course  if  it  appears  from  the  whole  record  that  judgment 
was  given  for  one  of  the  parties,  when  it  should  have  been 
given  for  the  other,  this  will  be  error  in  law.  But  we  can- 
not reach  that  conclusion  when  the  inquiry  involves  the 
weighing  of  testimony,  or  an  examination  of  the  credibility 
of  witnesses.  The  argument  of  the  counsel  involves  both. 
The  plaintiff  makes  by  his  evidence  a  clear  case  for  recovery, 
but  the  appellant^s  counsel  contends  that  ^^  the  plaintiff  is 
shown  unworthy  of  credit  as  a  witness,"  and  calls  our  atten- 
tion to  instances  where  he  is  contradicted  by  others,  and 
also  asserts  the  suppression  or  disappearance  of  books  of 
accounts  during  the  trial.  Whether  these  and  other  like 
assertions  are  true  or  not,  must  for  our  purpose  be  deemed 
immaterial,  for,  however  plausible  the  contention  might 
seem,  it  has  had,  or  might  have  had,  its  opportunity  before 
the  referee,  and  also  before  the  supreme  court.  It  cannot 
be  successfully  repeated  here.  Nor  do  we  find  anything  in 
the  record  to  make  us  wish  it  might  be. 

Another  and  specific  point  presented  by  the  appellant  is 
"that  the  finding  of  the  referee  as  to  the  amount  of  lumber 
sawed,  stuck  up  and  sold  by  the  plaintiff,  is  unsupported  by 
evidence  of  any  kind."  An  answer  to  this  proposition  is 
found  in  the  fact  that  no  exception  was  taken  to  the  finding 
nor  any  request  made  to  find  differently.  For  aught  that 
appears  it  was  acquiesced  in,  or  conceded  to  be  true.  But 
that  some  amount  was  proven  is  even  now  conceded. 
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Six  other  points  consist  of  simple  assertions,  that  this  or 
that  question  calling  for  evidence  and  found  on  certain 
pages  of  the  record,  was  improperly  allowed  to  be  answered. 
In  this  respect  no  ground  of  error  has  been  suggested  either 
in  the  points  or  on  oral  argument,  nor  is  any  sufficient 
reason  given  for  the  claim  made. 

An  objection  so  stated  is  rarely  if  ever  entitled  to  con- 
sideration in  an  appellate  court.  On  the  contrary  a  verdict, 
or  a  report  of  a  referee  and  the  rulings  of  a  trial  judge  will 
be  presumed  to  be  correct  until  th6  contrary  is  shown.  It 
would  be  not  only  unreasonable  but  unjust  to  regard  them 
in  any  other  manner.  Nor  can  we  be  requhed  to  search  for 
grounds  on  which  to  differ  from  the  court  below. 

The  only  point  which  presents  a  question  of  law  is  that 
relating  to  the  admission  in  evidence  of  a  certain  book  called 
^*  Exhibit  M.*'  It  contained  an  account  of  work  done,  not 
only  for  the  defendant,  but  for  other  parties.  There  was 
testimony  tending  to  show  that  the  book  was  correctly  kept, 
and  indeed  to  have  been  recognized  by  the  defendant  in  his 
settlements  with  other  persons  as  accurate.  It  was  compe- 
tent as  evidence,  and  supplemented  as  it  was  in  many  re- 
spects by  oral  testimony,  was  admissible  and  entitled  to  such 
weight  as  in  view  of  all  the  circumstances  the  referee  thought 
proper  to  give  to  it.  The  general  term  have  also  considered 
this  question,  and  in  the  conclusion  reached  by  the  learned 
judge  who  delivered  its  opinion  we  concur. 

The  remaining  point  relates  to  the  allowance  by  the  ref- 
eree for  services  rendered  by  the  plaintiff's  hired  men  and 
teams.  There  is  evidence  which  warrants  it,  but  as  no  ex- 
ception was  taken,  nor  request  made  to  find  differently,  it 
need  not  be  discussed. 

The  trial  was  protracted ;  the  record  is  voluminous,  and 
it  is  evidence  of  the  care  taken  by  the  trial  court  that  the 
speculation  and  ingenuity  of  the  defeated  party  fails  to  pre- 
sent questions  for  review  concerning  the  proper  disposition 
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of  which  any  doubt  can  be  entertained.  We  find  no  merit 
in  any  one  of  them. 

The  judgment  appealed  from  should  therefore  be  affirmed, 
with  costs. 

All  concur. 


Elbbbt   W.  Hauxhtjrst,  Respondent,    v.    Thomas 
RiTGH  Jr.,  as  Administrator,  etc.,  Appellant. 

Court  qf  Appeals,  January  14,  1890. 
Affirming  53  Hun,  632,  Mem. 

1.  Appeal, — The  admission  of  totally  immaterial  and  superfluous  eridence, 

though  incompetent,  is  not  ground  for  reversal. 

2.  Same.   Waived, — An  objection  to  the  admission  of  evidence,  not  made 

on  the  trial,  is  waived. 
8.  Same,   Costs, — The  allowance   of  costs,  upon  a  reference  under  the 
statute  of  a  disputed  claim  against  an  estate,  is  within  the  discretion 
of  the  trial  court,  and  is  not  subject  to  review  in  the  court  of  appeals. 

This  was  a  proceeding  under  the  statute  to  establish  a 
claim  held  by  plaintiff  against  the  administrator  of  his  fathers 
estate. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  the  report 
of  a  referee. 

Geo.  O.  Brainerd^  for  appellant. 

H.  Q-.  Duvall^  for  respondent. 

Finch,  J. — The  first  question  raised  on  this  appeal  is 
wholly  one  of  fact.  The  claim  of  the  plaintiff  rested  upon 
a  note  given  by  the  deceased.  The  defense  was  that  the 
note  WHS  without  consideration.  The  referee  found  to  the 
contraiy,  and  while  the  facts  are  susceptible  of  some  criticism 
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And  open  to  more  dispute  it  cannot  be  said  that  there  was 
no  evidence  to  sustain  the  finding. 

Exceptions  were  taken  to  the  ruling  of  the  referee  in  ad- 
mitting certain  questions  asked  of  the  plaintiff.  These 
were  whether  any  part  of  the  note  had  been  paid,  and 
whether  he  was  the  holder  of  the  note.  It  is  a  sufficient 
:answer  to  the  objection  that  the  questions  were  totally  im- 
material and  entirely  superfluous.  I  f  they  should  be  stricken 
wholly  from  the  case  the  non-payment  of  the  note  would 
£tand  presumed  till  proof  was  given  to  the  contrary,  and 
the  production  of  the  note  made  him  prima  facie  its  holder 
and  owner.  But  in  answering  the  last  question  the  witness 
went  beyond  its  scope  and  added  "  It  has  been  in  my  pos- 
session since  April  1,  1878."  The  case  adds :  **  This  last 
taken  subject  to  same  objection,  ruling  and  exception." 
The  meaning  seems  to  be  that,  while  the  latter  part  of  the 
answer  was  not  responsive  to  the  inquiry  which  drew  it  out, 
yet  the  objections  to  that  inquiry  should  apply  to  the  irre- 
sponsive answer.  Those  were  that  the  question  was  "  lead- 
ing, not  necessary  to  the  prima  facie  showing,  and  presump- 
tion of  law  makes  it  unnecessary."  The  objection  here  argued 
was  none  of  those,  but  one  under  §  829  of  the  Code,  which 
was  not  taken  either  to  the  question  itself  or  to  any  part  of 
the  answer.  That  objection  was  taken  to  the  inquiry  as  to 
non-payment,  but  to  that  only.  No  otlier  objection  is  argued 
•except  to  the  allowance  of  costs,  which  were  in  the  discretion 
of  the  court  and  not  subject  to  our  review.  Denise  v.  Denise, 
110  N.  Y.  668 ;  18  N.  Y.  State  Rep.  873. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 
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Statement  of  the  Case. 


The  Pboplb  of  the  State  of  New  York,  Respondent,  v^ 
Chables  J.  EvERHABDT,  Appellant. 

Covrt  cf  Appeals,  March  1,  1887. 
Affirming  42  Hun,  659,  Mem. 

1*  Evidence.  Accomplice. — ^The  provision  of  section  390  of  the  Code  of 
Criminal  Procedure  is  complied  with,  if  there  is  some  evidence  fairly 
tending  to  connect  the  defendant  with  the  commission  of  the  crime, 
so  that  his  conviction  will  not  rest  entirely  upon  the  evidence  of  the 
accomplice.  Whether  the  evidence  is  sufficient  corroboration  of  the 
accomplice,  is  for  the  determination  of  the  jury. 
See  note  at  end  of  this  case. 

2.  Same.  Other  forgeries.— Upon  the  trial  of  an  indictment  for  forgery^ 
it  is  competent  for  the  prosecution  to  prove  the  uttering  by  defendant 
of  other  forged  checks  upon  other  occasions,  not  for  the  purpose  of 
showing  other  crimes  than  that  charged  in  the  indictment,  but  for  the 
purpose  of  showing  his  guilty  knowledge  and  intent  in  uttering  the 
check  in  question. 

8.  Criminal  law.  Fictitious  name. — Where  the  defendant  is  indicted  by 
several  fictitious  or  alias  names,  and  his  true  name  is  discovered  upon 
the  trial,  and  inserted  in  the  indictment  and  oflier  proceedings,  though 
they  may,  with  propriety,  have  been  omitted  in  the  administration  of 
the  oath  to  the  jurors  and  witnesses  subsequently,  their  repetition,  in 
such  case,  is  not  error,  and  it  cannot  be  assumed  that  any  legal  harm 
was  thereby  done  to  the  defendant. 

4.  Same.  Pronouncing  judgment.  —Where,  after  the  rendition  of  a  verdict 
of  guilty,  the  defendant,  at  the  request  of  his  coimsel,  was  remanded 
until  a  day  named,  to  enable  him  to  make  a  motion  for  arrest  of  judg- 
ment and  for  a  new  trial,  but  no  motion  was,  on  the  day  named  or 
during  the  term,  made  by  either  party,  and  defendant  was  brought  up 
for  sentence  at  the  next  term  of  the  same  coivt,  and  judgment  was 
moved,  which  was  opposed  on  the  ground  that  the  court  had  no- 
jurisdiction,  it  may  be  fairly  assumed  tliat  the  defendant,  by  not  ap- 
pearing, or  offering  to  appear,  on  the  day  named,  and  by  not  object" 
ing,  waived  the  delay,  within  the  meaning  of  section  472  of  the  Code 
of  Criminal  Procedure,  and  that  the  court  had  not  lost  jmlsdiction  to 
pronounce  judgment  on  a  subsequent  day. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
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preme  court,  afBrming  a  judgment  of  the  court  of  general 
sessions,  in  and  for  the  city  and  county  of  New  York,  entered 
upon  a  verdict  convicting  defendant  of  the  crime  of  f orgeiy 
in  the  second  degree. 

A.  Suydam^  for  appellant. 

McKenzie  Semple^  Assistant  District  Attorney,  for  re- 
spondents. 

Eabl,  J. — The  defendant  was  convicted  in  the  court  of 
general  sessions,  in  the  city  of  New  York,  of  the  crime  of 
forgery  in  the  second  degree,  committed  by  uttering  a  forged 
check,  knowing  it  to  be  forged.  Prior  to  his  conviction  one 
Gktylord  had  been  convicted  of  the  same  offense  for  uttering 
the  same  check,  and  had  been  sentenced  to  the  state  prison 
at  Sing  Sing.  He  was  produced  as  a  witness  on  the  trial  of 
the  defendant,  and  testified  that  he  received  the  forged  check 
from  him,  and  was  induced  by  him  to  attempt  to  obtain  the 
money  upon  it  from  the  bank  upon  which  it  was  drawn.  He 
was  therefore  an  accomplice,  and  the  objection  is  now  made 
that  his  testimony  was  not  sufficiently  corroborated  under 
section  399  of  the  Code  of  Criminal  Procedure,  which  pro- 
vides that  "  a  conviction  cannot  be  had  upon  the  testimony 
of  an  accomplice  unless  he  be  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the  com- 
mission of  the  crime."  Prior  to  the  enactment  of  this 
section,  it  was  customary  for  judges  to  instruct  juroi-s  that 
they  should  not  convict  a  defendant  of  crime  upon  the  evi- 
dence of  an  accomplice  unless  such  evidence  was  corro- 
borated ;  and  vet  it  was  the  law  in  this  state  that  a  defendant 
could  be  convicted  upon  the  uncorroborated  evidence  of  an 
accomplice,  if  the  jury  believed  it.  This  section  has  changed 
that  rule  of  law,  and  requires  that  there  should  be  simply 
corroborative  evidence  which  tends  to  connect  the  defend- 
ant with  the  commission  of  the  crime. 
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Here,  without  referring  particularly  to  the  evidence  of 
Schulken  and  of  Caroline  Gaylord,  we  think  such  evidence 
was  sufficient  to  show  some  active  agency  on  the  part  of  the 
defendant  in  uttering  the  check,  and  thus  to  connect  him 
with  the  commission  of  the  crime,  and  that  satisfies  the  law. 
Whether  that  evidence  was  sufficient  corroboration  of  the 
accomplice  was  for  the  determination  of  the  juiy.  The 
law  is  complied  with  if  there  is  some  other  evidence  fairly 
tending  to  connect  the  defendant  with  the  commission  of  the 
crime,  so  that  his  conviction  will  not  rest  entirely  upon 
the  evidence  of  the  accomplice. 

Upon  the  trial  the  people  were  allowed  to  prove,  against 
the  objection  of  the  defendant,  the  uttering  of  other  forged 
checks  by  him  upon  other  occasions.  In  this  there  was  no 
error.  The  defendant,  bj''  his  plea  of  not  guilty,  had  put  in 
issue  everything  which  it  was  incumbent  upon  the  people  to 
prove.  They  had  no  direct  or  positive  evidence  that  he 
pei-sonally  forged  the  check  which  he  uttered,  and  it  was 
open  for  him  to  show  that  at  the  time  he  uttered  it  he  had 
no  knowledge  that  it  was  forged,  and  was  therefore  innocent 
of  crime ;  and,  for  the  purpose  of  showing  the  prisoner's 
guilty  knowledge  in  such  cases,  it  has  always  been  held  com- 
petent to  prove  other  forgeries.  Mayer  v.  People,  80  N.  Y. 
864 ;  People  v .  Shulman,  Id.  873.  Such  proof  is  not  received 
for  the  purpose  of  showing  other  crimes  than  that  charged 
in  the  indictment,  but  for  the  purpose  of  showing  the  guilty 
knowledge  and  intent,  which  are  elements  of  the  crime 
charged,  and  it  can  be  considered  by  the  jury  only  for  that 
purpose. 

Although  the  evidence  of  Gaylord,  corroborated,  as  it 
was,  as  to  the  guilty  knowledge  of  the  defendant,  was  quite 
clear  and  convincing,  yet  the  people  were  not  bound  to  rest 
upon  a  prima  facie  case,  but  had  the  right  to  confirm  that 
evidence  by  the  proof  as  to  the  uttering  of  other  forged 
checks. 

The    defendant    was    described   in    the   indictment  as 
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"  George  Hartman,  otherwise  called  George  Petera,  other- 
wise called  Wash  Market  Jake,  otherwise  called  Charles 
Coke,  otherwise  called  Charles  McGloin."  Upon  the  trial 
of  the  action  these  names  were  repeated  by  the  clerk  in  the 
oath  administered  to  the  jurors  challenged,  and  the  counsel 
for  the  defendant  objected  to  the  repetition  of  such  names, 
on  the  ground  that  it  tended  to  prejudice  the  defendant  in 
the  minds  of  the  jurors  ;  and  he  admitted  and  offered  to  prove 
that  the  true  name  of  the  defendant  was  Charles  J.  Ever- 
hardt.  The  trial  judge  stated  in  reply  that  he  could  see  no 
objection  to  the  clerk  inserting  in  the  subsequent  proceed- 
ings the  name  which  the  defendant  asserted  was  his  true 
name,  and  referring  to  the  fact  that  he  was  indicted  under 
another  name.  The  defendant's  counsel  excepted,  and  again 
asked  the  court  to  instruct  the  clerk,  in  swearing  the 
jurors  and  witnesses,  that  he  should  designate  the  defend- 
ant as  Charles  J.  Everhardt,  and  omit  the  fictitious  names. 
The  court  replied  that  he  would  instruct  the  clerk  to 
designate  the  defendant  as  Charles  J.  Everhardt,  and 
would  allow  him  to  state  the  several  other  names.  To 
this  ruling  the  defendant's  counsel  excepted.  Thereafter, 
throughout  the  trial,  at  each  administration  of  an  oath 
the  clerk,  under  the  instructions  of  the  court,  designated 
the  defendant  as  "Charles  J.  Everhardt,  indicted  as 
George  Hartman,  otherwise  called  George  Peters,  other- 
wise called  Wash  Market  Jake,  otherwise  called  Charles 
Coke,  otherwise  called  Charles  McGloin."  At  each  repeti- 
tion of  these  names,  defendant's  counsel  objected  thereto, 
and  moved  that  the  defendant  be  designated  by  the  name 
of  Charles  J.  Everhardt,  and  not  by  the  fictitious  names. 
Tlie  objections  were  overruled,  and  the  motion  denied,  and 
defendant's  counsel  excepted.  It  appeared  from  the  exami- 
nation of  some  of  the  jurors  that  they  were  prejudiced  by 
the  fact  that  the  defendant  appeared  to  have  so  many 
different  names  and  they  were  excluded  from  the  jury  on 
that  account,  and  12  jurors  were  finally  impaneled  against 
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whom  there  was  no  objection.  Section  277  of  the  Code  of 
Criminal  Procedure  provides  that  "  if  the  defendant  is  iu- 
dicted  by  a  fictitious  or  erroneous  name,  and  in  any  stage 
of  the  proceeding  his  true  name  is  discovered,  it  may  be  in- 
cluded in  the  subsequent  proceedings,  referring  to  the  fact 
of  his  being  'indicted  by  the  name  mentioned  in  the  indict- 
ment." No  material  error  was  committed  by  the  repetition 
of  the  fictitious  names.  While  undoubtedly  they  might 
with  propriety  have  been  omitted  in  the  administration  of 
the  oath  to  jurors  and  witnesses  after  the  true  name  was 
discovered,  and  inserted  in  the  indictment  and  other 
proceedings,  yet  as  such  names  all  appeared  in  the 
indictment  and  in  the  evidence,  it  was  not  error  to  repeat 
them  whenever  it  became  necessary  to  name  the  defendant, 
and  it  cannot  be  assumed  that  any  legal  harm  was  thereby 
done  to  him. 

After  the  jury  returned  their  verdict  of  guilty,  the  counsel 
for  the  defendant  requested  that  the  defendant  be  remanded 
until  the  Tuesday  following,  which  was  the  twenty-second 
day  of  December,  that  he  might  then  make  a  motion  for  arrest 
of  judgment,  and  for  a  new  trial,  and  the  court  granted  the 
request,  and  ordered  that  the  prisoner  should  be  remanded 
until  that  day.  The  record  then  states  that  no  further 
proceedings  were  had,  and  no  motion  was  made  by  either 
party  during  the  December  term  of  the  court ;  that  after- 
wards, on  the  twenty-fourth  day  of  December,  1885,  the 
December  term  of  the  court  was  finally  adjourned  without 
day ;  that  afterwards,  on  the  seventh  of  day  January,  1886,  at 
the  January  term  of  the  court,  the  same  judge  presiding, 
the  following  proceedings  were  had :  The  defendant  being 
again  led  to  the  bar  of  the  court,  the  district  attorney  moved 
for  judgment,  and  the  defendant  being  asked  if  he  had  any 
cause  to  say  why  judgment  should  not  be  pronounced 
against  him,  his  counsel  moved  for  a  new  trial  upon  various 
grounds  mentioned,  being  for  errors  committed  during  the 
progress  of  the  trial.     He  also  moved  the  judgment  should 
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be  arrested,  because,  among  other  things,  "  the  verdict  was 
rendered  and  the  juiy  discharged  on  the  eighteenth  day  of 
December,  1885,  and  during  the  December  term  of  the 
court ;  and  afterwards,  to-wit,  on  the  twenty-fourth  day  of 
December,  1885,  the  court  was  duly  adjourned  until  the 
next  term,  by  which  adjournment  the  December  term  was 
finally  adjourned  without  day,  no  judgment  having  been 
rendered,  and  the  defendant  not  having  applied  for  or  con- 
sented to  any  delay  in  tlie  rendition  of  judgment  beyond 
the  twenty-second  d«ay  of  December,  1885,  being  the  Tues- 
day following  next  after  the  day  on  which  the  verdict  was 
rendered,  and  the  court  now  holding  the  January  term, 
1886  has  no  jurisdiction  to  render  judgment  in  the  action." 
The  court  which  pronounced  the  judgment  was  the  same 
court  which  tried  the  indictment,  and  in  which  the  verdict 
was  rendered,  and  it  would  be  a  sufficient  answer  in  this 
cose  that  no  substantial  harm  was  done  to  the  defendant  by 
the  delay  from  the  twenty-second  day  of  December  to  the 
seventh  day  of  January  following.  But  upon  this  record 
it  may  fairly  be  said  that  the  defendant,  not  objecting, 
waived  any  delay  within  the  meaning  of  section  472  of  the 
Code  of  Criminal  Procedure,  which  provides  that  the  time 
for  pronouncing  judgment  after  a  verdict  of  guilty  "  must 
be  at  least  two  days  after  the  verdict,  if  the  court  intend 
to  remain  in  session  so  long,  or,  if  not,  as  remote  a  time  as 
can  reasonably  be  allowed;  but  any  delay  may  be  waived 
by  the  defendant."  Judgment  in  this  case  was  postponed, 
at  the  request  of  the  defendant,  until  the  twenty-second 
day  of  December,  to  enable  his  counsel  to  make  a  motion 
for  arrest  of  judgment  and  for  a  new  trial.  On  that  day  he 
did  not  appear,  or  request  to  appear,  in  court  to  make  his 
motion,  and  hence  he  must  be  assumed  to  liave  been  wholly 
indifferent  to  the  delay,  and  to  have  consented  thereto. 
There  is  therefore  no  reason  for  saying  that  the  court  lost 
jurisdiction  to  pronounce  judgment  on  a  subsequent  day. 
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We  have  now  noticed  briefly  all  the  allegations  of  errors 
brought  to  our  attention  by  the  counsel  for  the  defendant 
and  believe  that  none  of  them  are  well  founded.  The 
judgment  should  be  affirmed. 


All  concur. 


Note  on  "  CoBBOBOBATrvB  Evidencb." 

B^ore  Code— Prior  to  the  Code,  the  rule  in  the  SUte  permitted  the  jury 
to  convict  a  defendant  upon  the  uncorroborated  testimony  of  an  accomplice. 
People  B.  Costello,  1  Denio,  83.  But  it  was  the  uniform  custom  of  judges 
to  advise  the  jury  that  the  evidence  of  tlie  accomplice  should  be  received 
with  great  caution,  and  it  rarely  happened  that  a  conviction  was  had  upon 
his  unsupported  evidence.  The  rule  now  embodied  in  the  statute  is  sub- 
stantially the  rule  which  before  the  statute  courts  were  in  the  habit  of 
stating  to  the  jury  for  their  guidance,  although,  as  has  been  said,  it  was  not 
enforced  as  a  rule  of  law.  Id.;  People  v.  Dyle,  21  N.  Y.  678;  Dunn  v. 
People,  29  Id.  623;  Lindsay  v.  People,  63  Id.  154. 

In  People  v.  Davis,  21  Wend.  309,  it  was  held  that,  where  the  direct 
charge  rests  for  its  proof  upon  the  testimony  of  accomplices,  such  proof  is 
sufficient  to  convict,  if  corroborated  by  the  evidence  of  credible  witnesses 
though  their  testimony  has  only  an  indirect  tendency  to  establish  the  com- 
mission of  the  particular  offenses  cliarged;  in  this  case,  the  testimony  of 
the  accomplices  fixed  upon  the  prisoner  the  charge  of  having  in  his  posses- 
sion counterfeit  bills  with  the  intent  to  pass,  and  the  proof  by  the  unim- 
peached  witnesses  showed  that  the  prisoner  was  possessed  of  a  press  and 
plates  used  in  making  counterfeit  impressions  of  bank  bills;  and  it  was  held 
to  be  sufficient  to  uphold  a  conviction.  But  the  confirmation  of  the  accom- 
plices must,  however,  be  of  some  fact  or  facts  which  go  to  fix  the  guilt  of 
the  accused.    Id. 

Prior  to  the  enactment  of  section  399  of  the  Criminal  Code,  it  was  cus- 
tomary for  the  judges  to  instruct  jurors  that  they  could  not  convict  a  defend- 
ant of  crime  upon  the  evidence  of  an  accomplice  unless  such  evidence  was 
corroborated;  and  it  was  the  law  in  this  state  that  a  defendant  could  be 
convicted  upon  the  uncorroborated  evidence  of  an  accomplice,  if  the  jury 
believed  it.  People  v.  Everhardt,  104  N.  Y.  591.  This  section  has  changed 
this  rule  of  law,  and  requires  that  there  should  be  simply  corroborative 
evidence,  which  tends  to  connect  the  defendant  with  the  commission  of  the 
crime.  Id.  In  this  case,  there  was  such  evidence  sufficient  to  show  some 
active  agency  on  the  part  of  the  defendant  in  altering  the  check,  with  forg- 
ing which  he  was  charged,  and  this  to  connect  him  with  the  commission  of 
the  crime,  and  it  was  held  that  this  satisfied  the  law,  and  the  question 
whether  that  evidence  was  sufficient  corroboration  of  the  accomplice  was 
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for  the  determination  of  the  jury.  The  law  is  compiled  with  if  there  is 
some  other  evidence  which  fairly  tends  to  connect  the  defendant  with  the 
commission  of  the  crime  so  that  his  conviction  will  not  rest  entirely  upon 
the  testimony  of  the. accomplice.    Id. 

Under  Code,  §  800.  A  conviction  cannot  be  had  upon  the  testimony  of 
an  accomplice,  unless  he  be  corroborated  by  such  other  evidence  as  tends 
to  connect  the  defendant  with  the  commission  of  the  crime. 

§  800  of  the  Code  of  Criminal  Procedure  introduces  a  new  rule  as  to  an 
accomplice's  evidence.  People  u.  Thompson,  21 W.  Dig.  845.  A  conviction 
cannot  be  had  upon  the  testimony  of  an  accomplice  alone,  unless  corrobo- 
rated by  such  other  evidence  as  tends  to  connect  defendant  with  the  com- 
mission of  the  crime.    Id. ;  People  o.  Williams,  20  Hun,  528. 

Though  it  is  conceded  that  there  was  other  evidence  which,  if  believed, 
tended  to  connect  the  defendant  with  the  commission  of  the  crime,  he  is 
entitled  to  have  this  rule,  prescribed  by  the  statute,  laid  down  to  the  jury. 
It  is  for  the  jury  to  say  whether  they  will  believe  this  other  evidence;  and, 
if  they  come  to  the  conclusion  not  to  believe  it,  or  that  it  is  insufficient  to 
remove  all  reasonable  doubt,  in  such  case,  the  rule  of  law  given  by  the 
statute  is  pertinent. 

To  satisfy  the  requirements  of  section  300  of  the  Criminal  Code,  It  is  not 
necessary  that  the  corroborative  evidence  of  itself  should  be  sufficient  tO' 
show  the  commission  of  the  crime,  or  to  connect  the  defendant  with  it.. 
People  V,  Elliott,  106  N.  Y.  288.  If  it  tends  to  connect  the  defendant  with, 
the  crime,  it  is  sufficient.  Id.  The  corroborative  testimony  need  not  be 
wholly  inconsistent  with  the  theory  of  the  defendant's  innocence.  Id.  The 
court  must  be  satisfied  tliat  there  is  some  corroborative  evidence  fairly 
tending  to  connect  the  defendant  with  the  commission  of  the  crime,  and 
then  submit  it  to  the  jury,  and  it  is  for  them  to  determine  whether  the  cor- 
roboration is  sufficient  to  satisfy  them  of  the  defendant's  guilt.     Id. 

In  the  case  of  People  «.  Ryland,  07  N.  Y.  126,  the  defendant,  with  her 
husband  and  another,  were  indicted  for  forgery  in  the  third  degree,  in 
raising  a  check.  It  appeared  on  the  trial  that  the  defendant  suggested  the 
idea  and  went  alone  to  a  store  where  she  procured  a  check  for  six  dollars, 
upon  the  representation  that  she  desired  to  send  the  money  that  evening  to 
her  sister  or  mother  in  Philadelphia,  and  she  could  not  obtain  an  oi^er  at 
the  post  office,  as  it  was  closed.  She  delivered  the  check  to  her  husband. 
He,  in  her  presence,  erased  with  an  acid  the  name  of  the  payee  and  the 
amount.  Subsequently  the  check  was  filled  in  for  the  sum  of  $165.50,  the 
money  was  obtained  thereon,  and  $74  of  that  sum  paid  to  defendant.  All 
the  proof  as  to  what  occurred  when  the  plan  was  suggested,  and  also  after 
the  defendant  returned  with  the  check,  in  reference  to  the  alteration 
thereof,  was  the  testimony  of  an  accomplice.  It  was  held  that  there  was 
other  testimony  tending  to  connect  the  defendant  with  the  commission  of 
the  crime,  sufficient  to  meet  the  requirements  of  §  800  of  the  Code  of  Crim- 
inal Procedure,  which  prohibits  a  conviction  on  the  uncorroborated  testi- 
mony of  an  accomplice. 
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The  rule  of  tlie  common  law,  in  regard  to  the  corroboration  of  the  testi- 
mony of  an  accomplice*,  has  been  changed  by  the  Code  of  Criminal  Pro- 
cedure, and  it  is  provided  by  §  399,  that  a  conviction  cannot  be  had  upon 
the  testimony  of  an  accomplice,  unless  he  is  corroborated  by  such  other 
evidence  as  tends  to  connect  the  defendant  with  the  commission  of  the 
crime. 

Who  an  Accomplice, — In  People  v,  Bliven,  47  Hun,  635,  which  was  an 
indictment  for  the  unlawful  procuring  of  a  miscarriage  upon  the  person  of 
a  pregnant  woman  under  section  204  of  the  Penal  Code,  it  was  held  that 
the  pregnant  woman  referred  to  in  the  indictment  was  not  an  accomplice 
within  the  meaning  of  section  399  of  said  Code. 

It  was  held  in  People  r.  Vedder,  98  N.  Y.  630  that  a  woman,  upon  whose 
body  the  crime  of  abortion  was  committed,  cannot,  under  the  provision  of 
§  294  of  the  penal  Code  defining  that  crime,  be  an  accomplice,  and,  there- 
fore, the  provision  of  §  399  of  the  Code  of  Criminal  Procedure,  prohibiting 
a  conviction  upon  the  testimony  of  an  accomplice  unless  corroborated,  does 
not  apply  to  her  testimony.  The  rule  requiring  corroboration  is  one  that, 
in  the  exercise  of  that  caution  and  tenderness  which  the  common  law  al- 
ways entertains  for  the  rights  of  persons  accused  of  crime,  should  be 
applied  in  all  cases  where  the  witness  Is  in  any  way  culpably  implicated  in 
the  commission  of  a  crime. 

It  was  held  in  the  case  of  People  v.  Dunn,  ante^  that  such  a  person  did 
not  stand  legally  in  the  situation  of  an  accomplice,  for,  though  she  no 
doubt  participated  in  the  moral  offense  imputed  to  the  defendant,  she  could 
not  have  been  indicted  for  that  ofifense;  the  law  regards  her  rather  as  the 
victim  than  the  perpetrator  of  the  crime.  The  statute  of  1S45,  under  which 
that  case  was  considered,  did  not,  so  far  as  the  question  under  discussion 
is  concerned,  differ  in  material  respects  from  the  provisions  of  the  Penal 
Code.  In  both  statutes  the  act  of  the  witness  in  submitting  to  the  perpe- 
tration of  the  crime  is  made  a  distinct  and  separate  offense,  and  is  punish- 
able by  a  different  x>enalty;  and  the  provision  in  each  statute  impliedly  ex- 
cludes her  from  the  x>enalties  prescribed  for  those  who  produce  a  miscarriage 
by  the  use  of  drugs,  medicines  or  instruments.  The  language  of  §  294  of 
the  Penal  Code,  fairly  construed,  implies  that  the  person,  upon  whom  the 
operation  is  performed  'cannot  be  one  of  the  persons  guilty  of  the  offense 
described.  It  is  there  provided,  "  That  a  person,  who,  with  intent  to  pro- 
cure the  miscarriage  of  the  woman,  either  prescribes,  supplies  or  adminis- 
ters to  a  woman,"  etc.,  **or  uses  or  causes  to  be  used  any  instrument  or 
other  means  "  upon  her,  *  *  is  guilty  of  abortion."  The  statute  plainly  con- 
templates two  persons  as  co-operating  in  the  commission  of  the  crime,  the 
one  being  the  guilty  person,  against  whom  the  penalties  of  the  statute  are 
directed,  and  the  other,  the  subject  upon  whose  body  the  crime  is  com- 
mitted. It  then  proceeds  to  define  the  respective  crimes  committed  by  the 
respective  persons  participating  in  the  act,  and  pronounces  different  penal- 
ties for  the  respective  offenses.  It  is  very  evident  that  the  woman  spoken 
of  in  the  statute  is  not  regarded  as  one  of  the  persons  who  could  be  guilty 
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of  the  crime  described  in  §  294  of  the  Penal  Code,  and  that  she  could  not, 
therefore,  be  indicted  under  that  section.  People  ».  Vedder,  ante  ;  State 
«.  Hyer,  10  Vroom.  599;  Commonwealth  ».  Wood,  11  Gray,  86;  Common- 
wealth V.  Boynton,  116  Mass.  343;  Watson  v.  State,  9  Texas  Ct.  of  App. 
237. 

The  testimony  of  the  woman  on  the  trial  of  the  one  who  performs  an 
abortion,  is  not  that  of  an  accomplice,  which  under  §399  of  the  Code  of 
Criminal  Procedure  needs  corroboration.  People  o.  Meyer,  44  Hun,  624. 
In  this  class  of  cases,  since  it  has  been  made  one  offense  to  use  an  instru- 
ment, or  other  means  to  procure  an  abortion,  and  another  offense  on  the 
part  of  the  pregnant  woman  to  submit  to  such  use,  corroborative  evidence 
is  not  required.    People  r.  Vedder,  ante. 

In  People  o.  Emerson,  Supreme  Ct.  Cham.  Dec.  18,  1888,  it  was  held 
that  the  purchaser  of  lottery  policies  was  not  an  accomplice  with  the  seller, 
and  that  his  testimony,  on  the  trial  of  the  seller  on  an  indictment  for  selling 
lottery  policies,  did  not  come  within  the  rule  requiring  the  testimony  of  an 
accomplice  to  be  corroborated. 

In  The  People  v.  Noelke,  29  Hun,  461,  it  was  held  that  one  purchasing  a 
lottery  ticket  for  the  purpose  of  showing  that  the  vendor  was  engaged  in  a 
violation  of  the  statute  was  not  an  accomplice  with  the  person  from  whom 
the  tickets  were  purchased.  See  also  People  o.  Koelke,  94  N.  Y.  137,  and 
Commonwealth  v.  Willard,  22  Pick.  476. 

In  People  v.  Smith,  28  Hun,  626,  the  defendant  was  convicted  of  a  viola- 
tion of  the  excise  law  solely  upon  the  evidence  of  the  person  to  whom  the 
sale  was  made.  It  was  objected  that,  under  §399  of  the  Code  of  Criminal 
Procedure,  the  defendant  could  not  be  convicted  upon  the  uncorroborated 
testimony  of  the  witness.  But  this  objection  was  held  untenable  by  the 
general  term,  upon  the  ground  that  the  excise  law  made  only  the  person 
selling,  and  not  the  purchaser,  guilty  of  a  criminal  act;  and  that  the  pur- 
chaser was  not,  therefore,  an  accomplice  within  the  meaning  of  section  399 
of  the  Code  of  Criminal  Procedure.  And  the  fact  that  the  witness  who 
made  the  purchase  was  either  an  officer  of  the  law,  or  was  acting 4n  an 
official  capacity  and  engaged  iu  an  effort  to  secure  a  conviction  of  a  violator 
of  the  law,  does  not  affect  the  question.  Under  the  excise  and  lottery 
statutes,  the  purchaser  has  not  been  subjected  to  any  criminal  account- 
ability  whatsoever;  and,  by  the  mere  purchase,  he  cannot  be  a  participant 
in  the  performance  of  the  act  which  the  statute  has  declared  to  be  an 
offense.  People  v.  Smith,  ante.  This  act  was  performed  wholly  and  ex- 
clusively by  the  vendor,  for  he,  unaided  by  the  purchaser,  acts  alone  in 
making  the  sale.  An  accomplice  is  a  person  involved  either  directly  or 
indirectly  in  the  commission  of  the  crime.  To  render  him  such,  he  must 
in  some  manner  aid  or  assist,  or  participate  in  the  criminal  act,  and  by  that 
connection  he  becomes  equally  involved  in  guilt  with  the  other  party,  by 
reason  of  the  criminal  transaction.  Id. ;  Commonwealth  v.  Willard,  ante  ; 
Commonwealth  v.  Downing,  4  Gray,  29;  Campbell  v.  The  Commonwealth, 
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84  Penn.  187;  SUte  v.  McKean,  36  Iowa,  343;  Trustees  o.  O'Maliey,  18  III. 
407;  Smith  v.  State,  37  Ala.  N.  S.  472;  People  v.  Parrel,  30  Cal.  316. 

A  person  who  was  not  present  at  the  commission  of  the  crime  of  burg- 
lary and  larceny,  did  not  organize  or  take  part  in  it  further  than  to  help 
the  defendants  conceal  the  property  after  the  burglary,  and  even  then  knew 
nothing  criminal  in  its  acquisition,  was  held  in  People  v,  Ricker,  51  Hun, 
643,  not  to  be  an  accomplice;  and,  if  not  an  accomplice,  corroboration  waa 
not  necessary. 

Abduction, — Section  283.  No  conviction  can  be  had  for  abduction,  com- 
pulsory marriage,  rape  or  defilement,  upon  the  testimony  of  the  female 
abducted,  compelled  or  defiled,  unsupported  by  other  evidence. 

A  conviction  under  this  section  of  the  Penal  Code  cannot  be  sustained 
upon  the  unsupported  evidence  of  the  female  abducted.  Penal  Code,  Sec- 
tion 283;  People  v.  Plath,  100  N.  Y.  590.  It  is  now  conceded  to  be  the 
general  rule,  that  the  corroboration  should  tend  to  show  the  material  facta 
necessary  to  establish  the  commission  of  a  crime,  and  the  identity  of  the 
person  committing  it.    Id. 

The  policy  of  the  statute  would  seem  to  forbid  the  conviction  of  the  crime 
of  abduction,  upon  the  unsupported  evidence  of  the  subject  of  the  crime, 
and  a  conviction  founded  upon  the  evidence  of  the  abducted  female  alone 
as  to  one  of  the  elements  constituting  the  crime,  would  be  contrary  to  its 
implied  prohibition.  Id.  Such  evidence  must  tend  to  prove  each  of  the 
facts  constituting  the  crime,  for  otherwise  a  person  might  be  convicted  of 
an  offense  as  to  one  of  whose  elements  there  existed  no  proof  except  that 
of  the  alleged  abducted  female.  Proof  must  be  given,  aside  from  her  testi- 
mony, as  to  both  the  taking  and  the  intent.  Id.  Direct  and  positive  evil- 
dence  Is  not  indispensable  to  furnish  corroboration,  but  proof  of  circum- 
stances legitimately  tending  to  show  the  existence  of  the  material  facts  will 
be  suflicient  to  authorize  a  conviction.  Id.  The  establishment  of  commis- 
sion of  the  crime,  and  the  perpetration  of  it  by  the  accused  person,  must  be 
aided  by  one,  or  the  other,  form  of  proof,  in  support  of  the  testimony  of 
the  female,  before  a  conviction  can  be  lawfully  liad.     Id. 

Under  an  indictment  for  abduction  under  section  282  of  the  Penal  Code, 
it  was  held  in  People  v,  Brandt,  47  Hun,  6.38,  that  the  testimony  of  the 
abducted  female,  if  corroborated  by  other  evidence  as  to  the  facts  of  the 
taking,  receiving  and  employing,  etc.,  as  to  her  age,  and  as  to  the  piurpose 
of  prostitution,  was  sufficient  to  sustain  a  conviction.  This  case  was 
affirmed  by  the  Court  of  Appeals,  without  opinion,  and  is  reported  in  110 
N.  Y.  057. 

Seduction,— In  People  v.  Kearney,  110  N.  Y.  188,  upon  the  trial  of  an 
indictment  for  seduction,  under  promise  of  marriage,  the  testimony  of  the 
prosecutrix  was  to  the  effect  that  the  crime  had  been  committed  in  July, 
and  that  the  defendant  thereafter  had  frequent  intercourse  with  her  until 
December.  The  court  permitted  the  prosecution  to  prove  that,  in  August 
of  the  next  year,  the  prosecutrix  was  delivered  of  a  child.  It  was  held  that 
the  evidence  did  not  tend  to  corroborate  the  testimony  of  the  female  as  to 
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the  commission  of  the  crime  charged,  as  it  did  not  tend  to  show  illicit 
intercourse  thirteen  monilis  before  the  birth  of  the  cliild. 

The  decision  in  People  t.  Plath,  ante^  does  not  make  it  necessary,  on  the 
trial  of  an  indictment  for  seduction  under  promise  of  marriage,  to  corrob- 
orate the  prosecutrix  upon  the  questions  of  the  previous  chaste  character 
and  non-marriage  of  the  female  seduced.  Supporting  evidence  on  these 
points  never  was,  and  is  not  now,  required.  People  o.  Kearney,  ante; 
Xenyon  v.  People,  20  Id.  203. 

The  supporting  evidence  possible  in  most  cases  of  this  character,  is  the 
subsequent  admission  or  declaration  of  the  party  making  it;  or  the  circum- 
stances which  usually  accompany  the  existence  of  an  engagement  of  mar- 
riage, such  as  exclusive  attention  to  the  female  on  the  part  of  the  male, 
the  seeking  and  keeping  her  society  in  preference  to  that  of  others  of  her 
sex,  and  all  those  facts  of  behavior  toward  her.  Armstrong  v.  People,  70 
N.  Y.  38. 

So,  too,  the  act  of  illicit  connection,  and  the  immediate  persuasions  and 
inducements  which  led  to  compliance,  it  may  not  be  possible  to  prove  by  the 
evidence  of  third  persons  directly  to  the  fact.  They  are  to  be  mferred  from 
the  facts;  that  the  man  hadthe  oppor  tunitios,  more  or  less  frequent  and  con- 
tinued, of  making  the  advances  and  the  proposition;  and  that  the  rela- 
tions of  the  parties  were  such,  as  that  there  was  likely  to  be  that  con- 
fidence on  the  part  of  the  woman  in  the  asseverations  of  devotion  on  the 
part  of  the  man,  and  that  affection  towards  him  personally,  which  would 
overcome  the  reluctance  on  her  part,  so  long  instilled  as  to  have  become 
natural,  to  surrender  her  chastity.    Id. 

Circumstances  of  this  kind  vary  in  weight  in  different  cases,  and  it  is  for 
the  jury  to  determine  their  strength.  But  when  proof  is  made  of  the 
existence  of  them,  in  some  degree,  it  cannot  be  said  that  there  is  no  sup- 
porting evidence.  A  court  cannot  then  properly  direct  a  verdict,  or 
discharge  the  defendant  in  the  indictment,  on  the  ground  that  no  case  is 
made  for  the  consideration  of  the  jury.    Id. 

In  this  case,  the  prisoner  was  convicted  of  the  crime  of  seduction  under 
promise  of  marriage,  and  it  was  held  that  the  fact  that  the  prosecutrix  in 
her  testimony  limited  the  carnal  connection  to  a  single  act,  and  specified 
the  time,  did  not  require  that  the  supporting  evidence  should  be  confined 
to  that  particular  time,  and  that  if  it  covered  a  period  including  the  speci- 
fied time,  it  was  sufficient  to  meet  the  requirement  of  the  statute,  though 
there  was  no  corroborate  evidence  as  to  the  particular  act  to  which  she 

testified. 

It  was  settled  that  the  supporting  evidence,  under  chap.  Ill  of  Laws  of 
1848,  was  required  as  to  two  of  the  matters  named  in  the  act,  and  as  to 
them  only,  the  promise  of  marriage,  and  the  carnal  connection.  Id.  And 
in  such  case  the  supporting  evidence  need  be  such  only  as  the  character  of 
these  matters  admits  of  beins?  furnished.    Id. 

In  Eenyon  c.  People,  anie^  it  was  claimed  by  the  prisoner's  counsel  that 
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no  conTiction  could  be  had  unless  the  prosecutrix  was  supported  by  other 
evidence,  not  only  as  to  the  promise  and  illicit  intercourse,  but  also  as  to 
the  facts  of  her  being  unmarried,  and  her  previous  chaste  character.  It 
was  held  that  the  statute  does  not  contemplate  that  the  female  shall  be 
supported  or  corroborated  upon  every  material  fact  alleged.  It  is  enough 
if  the  support  extends  to  those  facts  which  go  to  prove  the  oifense  charged. 
No  corroboration  or  support  is  necessary  to  the  points  which  merely  indi- 
cate the  person  to  be  protected  by  the  statute,  viz. :  that  she  was  an  un- 
married female  and  of  previous  chaste  character.  It  is  only  that  she  should 
be  supported  by  direct  evidence  or  proof  of  circumstances,  as  to  the  facta 
constituting  the  crime.    These  were  the  promise  and  the  intercourse. 

In  Boyces  v.  People,  55  N.  T.  644,  evidence  was  given  that  she  was 
alone  with  the  prisoner  at  the  time  she  charged  the  offense  was  committed, 
also  as  to  her  condition  after  it,  as  to  his  attentions  and  familiarities,  and 
AS  to  his  solicitude  during  her  sickness  immediately  following  the  alleged 
offense.  It  was  held  that  the  statute  did  not  require  direct  or  positive 
corroborative  evidence  as  to  any  of  the  material  facts,  but  rather  such  evi- 
dence as  has  been  ordinarily  required  in  corroboration  of  the  evidence  of 
an  accomplice  when  called  as  a  witness  against  his  confederates  in  crime 
or  circumstances  usually  relied  upon  as  tending  to  prove  the  material  facts, 
and  which  from  the  nature  of  the  case  are  susceptible  of  being  proved,  to 
satisfy  the  Jury  that  the  principal  witness  is  worthy  of  credit;  that,  from 
the  peculiar  nature  of  the  offense  circumstantial  evidence  only  can,  save  in 
rare  instances,  be  adduced,  other  than  from  the  parties  concerned,  and  to 
require  more  would  be  to  render  the  statute  mere  brutemfulmen. 

In  People  o.  Cullen,  53  Hun,  629,  the  Court  intimated  that  the  rule  laid 
down  in  People  w.  Plath,  ante ;  3  N.  E.  R.  790,  has  been  very  much 
modified  by  subsequent  adjudication  in  kindred  cases,  viz.:  People  o. 
Elliott,  106  N.  Y.  288,  12  N.  E.  R.  602;  People  «.  Everhardt,  104  N.  Y. 
691, 11  N.  E.  R.,  62,  and  that  the  true  rule  is  that  if  there  is  some  evidence 
fairly  tending  to  support  the  complaint  as  to  some  material  part  of  the 
crime  charged,  so  that  a  conviction  will  not  rest  entirely  upon  the  testi- 
mony of  the  complainant,  it  is  the  duty  of  the  court  to  submit  the  question 
to  the  jury.  In  People  v,  Cullen,  antCy  there  was  testimony  in  addition 
to  that  of  the  prosecutrix,  a  child  seven  and  one  half  years  old,  that  the  day 
after  the  alleged  assault  an  examination  of  the  prosecutrix,  person  showed 
that  an  assault  may  have  been  committed,  and  it  was  held  that  it  was  prop- 
er to  submit  the  question  of  defendant's  guilt  or  innocence  to  the  jury. 

Confession.—^  395.  A  confession  of  a  defendant  whether  in  the  course  of 
judicial  proceedings  or  to  a  private  person,  can  be  given  in  evidence  against 
him  unless  made  under  the  influence  or  fear  produced  by  threats  or  made 
under  a  stipulation  of  the  district  attorney,  that  he  shall  not  be  prosecuted 
therefor;  but  it  is  not  sufficient  to  warrant  his  conviction,  without  addi- 
tional proof  that  the  crime  charged  has  been  committed. 

A  declaration  by  one  accused  of  crime,  denying  any  criminal  act  and 
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explaining  suspicious  circumstances  for  his  own  advantage,  is  not  a  confes- 
sion, within  section  895,  excluding  confessions  produced  by  threats,  etc. 
People  tj.  McCallam,  3  N.  Y.  Crim.  K.,  189. 

The  jury  cannot  convict  upon  the  confession  of  the  defendant  alone. 
But  it  is  not  the  law  that  there  must  be  evidence  enough  to  satisfy  of  guilt 
outside  of  the  confession.  The  jury  has  the  right  to  resort  to  the  confession 
to  aid  the  other  evidence  in  the  case  and  upon  the  whole  determine  as  to 
the  guilt.    People  v.  Mondon,  38  Hun,  188. 

By  section  395  of  the  Code  of  Criminal  Procedure,  it  is  declared  that  the 
confession  of  the  defendant  is  not  sufficient  to  warrant  a  conviction,  with- 
out additional  proof  that  the  crime  charged  has  been  committed.  People 
r.  Jaehne,  103  N.  Y.  182.  It  was  held  in  this  case  that  when  in  addition 
to  a  confession,  there  is  proof  of  circumstances  which,  although  they  may 
have  an  innocent  construction,  are  never  the  less  calculated  to  suggest  the 
commission  of  a  crime,  and  for  the  explanation  of  which  the  confession  fur- 
nishes the  key,  the  case  cannot  be  taken  from  the  jury  for  a  non-com* 
pliance  with  the  statute. 

The  words  of  section  395  of  the  Criminal  Code,  viz. :  **  additional  proof 
that  the  crime  charged  has  been  committed,"  seem  to  imply  that  the  con- 
fession is  to  be  treated  as  evidence  of  the  corpus  delictij  that  is,  not  only 
of  the  subjective  criminal  act,  but  also  the  criminal  agency  of  the  defend- 
ant; in  other  words,  as  competent  proof  of  the  body  of  the  crime,  though 
insufficient  without  corroboration  to  warrant  a  conviction.  People  v, 
Jaehne,'  ante.        ' 

On  an  appeal  from  a  judgment  of  conviction  on  an  indictment  for  grand 
larceny  in  the  second  degree,  it  was  held,  in  People  v,  Carr,  3  N.  Y.  Crim. 
R.  578,  that  the  proof  required  to  convict  an  accused  person,  in  addition 
to  his  voluntary  confession,  under  section  895  of  the  Criminal  Code,  may 
be  either  direct  or  circumstantial. 

Full  proof  of  the  body  of  the  crime,  the  corpus  delicti,  independently  of 
the  confession,  was  held  in  People  o.  Badgley,  16  Wend.  53,  not  to  be  required 
by  any  of  the  cases;  and  in  many  of  them  slight  corroborating  facts  were 
held  sufficient.  This  cade  was  an  indictment  for  forging  a  promissory  note, 
and  it  was  held  that  the  destruction  of  the  note  as  soon  as  it  came  to  the 
hands  of  the  prisoner, the  purchase  of  the  note  by  his  friends  at  his  earnest 
solicitation  to  prevent  a  threatened  criminal  prosecution,  and  his  failure  to 
show  a  genuine  maker,  were  sufficient  corroborating  circumstances  to  sus- 
tain a  conviction. 

Section  395  of  the  Criminal  Code  only  repeats  the  pre-existing  rule  that 
there  must  be  proof  aliunde  of  the  corpus  delicti,  although  such  proof  need 
not  be  conclusive.  People  v.  Deacons,  109  N.  Y.  374;  People  «.  Badgley, 
ante.  The  meaning  of  the  Code  is  that  there  must  be  some  other  evidence 
of  the  corpus  delicti  besides  the  confession;  the  purpose  is  to  require  some 
proof  of  the  death,  and  the  violence  which  caused  it,  outside  of  and  beyond 
the  mere  confession  of  the  prisoner.    Id.  In  this  case,  it  was  held  that 
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proof  of  the  finding  of  the  body  of  the  deceased  with  unmistakable  marks 
tiiereon  of  a  murder  committed,  was  sufficient  to  sustain  a  conviction  based 
upon  a  confession  of  murder.  In  a  case  where  tlie  body  is  not  found,  and  there 
is  no  proof  of  violence  or  of  death  except  by  the  confession  of  tlie  accused, 
such  confession  will  not  suffice,  but  there  must  be  some  other  evidence  of 
the  existence  of  the  criminal  fact  to  which  the  confession  relates. 

In  People  v.  McGloin,  91  X.  Y.  241,  the  trial  of  an  indictment  for  murder 
it  appeared  that  the  defendant  who  lived  over  his  bai^room,  was  disturbed 
in  the  night  time  by  a  noise  in  the  room  below,  and,  while  going  down  the 
stairs,  was  shot  by  some  person  standing  below,  who  was  engaged  in  the 
commission  of  a  burglary,  that  on  tlie  prior  evening  the  prisoner  had  re- 
deemed a  pistol  which  was  in  pawn,  took  it  away  and  pawned  it  again  the 
next  morning.  The  pistol  was  found  through  admission  contained  in  the 
prisoner's  confession  and  he  acknowledged  that  it  was  the  pistol  with 
which  the  deceased  was  shot.  He  also  admitted  that  he  had  stated,  the 
morning  after  the  murder,  that  **  a  manainU  a  tough  until  he  knocks  his 
man  out.^'  It  was  held  that  there  was  sufficient  evidence  aside  from  the 
confession  to  meet  the  requirements  of  section  t3S5  of  the  Criminal  Code,  and 
to  warrant  a  conviction. 

In  People  v.  Hennessey,  15  Wend.  147,  the  prisoner  was  tried  and  con- 
victed upon  a  charge  of  embezzlement  of  money  collected  while  in  the 
employment  of  another,  and  the  conviction  was  had  upon  his  own  con- 
fession, without  any  corroborating  facts  or  circumstances.  None  of  the 
I)ersons  from  whom  the  money  was  collected  were  called.  It  was  held  that 
the  prisoner  hatl  been  wrongfully  convicted  upon  proof  of  his  confession 
alone,  though  it  was  apparent  that  there  was  other  evidence,  which  was 
not  produced,  to  prove  that  an  offense  had  been  committed. 

Under  section  395,  of  Criminal  Code,  a  conviction  of  the  assignor  of  a 
claim,  of  larceny  in  drawing  and  spending  the  money  after  he  had  assigned 
the  Claim,  ui)on  testimony  to  his  confession  of  having  done  so,  is  not  suffi- 
ciently corroborated  by  the  .written  assignment  of  his  claim.  People  v, 
Kelly,  n?  Hun,  160. 

Admiasihility, — The  admissibility  of  examinations  before  a  coroner,  in 
evidence  upon  the  trial  of  an  offender,  has  been  passed  upon  in  many 
English  cases  but  the  whole  subject  has  been  so  thoroughly  discussed  in  three 
cases  in  the  court  of  appeals  that  it  is  not  necessary  to  refer  particularly  to 
the  English  authorities. 

In  Hendrickson  v.  People,  10  X.  Y.  13,  the  wife  of  the  defendant  died 
suddenly  in  the  morning,  and  in  the  evening  of  the  same  day  the  coroner's 
inquest  was  held.  Upon  the  inquest,  defendant  was  called  and  sworn  as 
a  witness.  It  did  not  appear  at  that  time  that  any  crime  had  been  com- 
mitted, or  that  the  defendant  had  been  charged  with  any  crime,  or  even 
suspected,  except  so  far  as  the  nattire  of  some  of  the  questions  asked  of  him 
might  indicate  such  a  suspicion.  On  his  subsequent  trial  on  an  indictment 
for  the  murder  of  his  wife,  the  statements  made  by  him  at  the  coroner's 
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inquest  were  held  admissible  against  him,  on  the  ground  that  he  was  not 
•examined  as  a  party  charged  with  the  crime;  that  it  had  not  even  appeared 
that  a  crime  had  been  committed,  and  that  he  had  simply  testified  as  a 
witness  on  the  inquiry  as  to  the  cause  of  the  death. 

In  People  o.  McMahon,  15  N.  Y.  384,  the  defendant  was  arrested  by  a 
constable,  without  warrant,  on  a  charge  of  having  murdered  his  wife.  The 
<!onstable  took  him  before  the  coroner,  who  was  holding  an  inquest  on  the 
body.  The  defendant  was  sworn  and  examined  as  a  witness  upon  the 
inquest.  It  was  held  that  the  evidence  thus  given  was  not  admissible  on 
the  prisoner's  trial  for  the  murder,  and  his  conviction  was  reversed  upon 
that  ground.  All  the  judges  who  heard  the  case  concurred  in  the  judgment. 

In  Teachout  u.  People,  41  N.  Y.  7,  the  defendant  appeared  at  the  cor- 
oners inquest,  in  pursuance  of  a  subpoena  to  testify,  and  voluntarily 
attended.  He  was  not  under  arrest.  He  was  informed  however,  that  it 
was  charged  that  his  wife  had  been  poisoned  and  that  he  would  be  arrested 
for  the  crime.  The  coroner  told  him,  before  he  was  sworn,  that  there  were 
rumors  that  his  wife  came  to  her  death  by  foul  means,  and  that  some  of 
those  rumors  implicated  him,  and  that  he  was  not  obliged  to  testify  unless 
he  chose.  He  said  he  had  no  objection  to  telling  all  he  knew.  The  court 
of  appeals  held  that  the  statements  made  were  voluntary  in  every  legal 
«ense,  and  that  a  mere  consciousness  of  being  suspected  of  a  crime  did  not 
so  disqualify  him  that  his  testimony,  in  other  respects  freely  and  voluntarily 
given,  before  the  coroner,  could  not  be  used  against  him  on  his  trial  on  a 
charge,  subsequently  made,  of  such  crime.  On  this  ground  the  evidence 
was  held  properly  admitted.  The  court  referred  with  approval  to  the 
McMahon  case,  and  limited  the  rule  of  exclusion  to  cases  within  its  bounds. 
See  People  v,  Mondon,  103  N.  Y.  211. 

In  the  case  liist  cited,  the  defendant,  after  the  finding  of  the  body  of 
-deceased,  was  arrested,  without  warrant,  as  the  suspected  murderer.  While 
he  was  thus  in  custody,  he  was  called  as  a  witness  and  examined  at  the 
-coroner's  inquest,  by  the  district  attorney  and  the  coroner.  He  was  ignorant, 
tmfamiliar  with  the  English  language,  imattended  by  counsel  and  unin- 
formed of  his  rights,  or  that  he  was  not  bound  to  answer  questions  tending 
to  criminate  himself.  It  was  held  that,  when  the  prisoner  was  called  upon 
to  make  a  statement  on  oath  before  the  coroner,  he  stood  in  the  attitude  of 
an  accused  person,  and  was  required  to  answer  for  himself  as  a  party,  and 
not  as  a  mere  witness  to  aid  the  coroner  in  investigating  the  cause  of  the 
<leath  of  the  deceased.  The  cause  of  death  was  evident,  and  it  was  evident 
that  a  crime  had  been  committed.  From  that  time  the  proceedings  assumed 
the  form  of  a  criminal  investigation.  Hendrickson  v.  People,  ante.  By 
§  777  of  the  Code  of  Criminal  Procedure,  it  became  the  duty  of  the  coroner's 
jury,  if  the  death  was  occasioned  by  criminal  means,  to  find  who  was  guilty 
thereof,  and  on  such  findings  the  coroner  was  impowered  to  issue  his  warrant 
for  tlie  arrest  of  the  guilty  party,  if  not  already  in  custody.  The  prisoner 
thereupon  occupied  the  position  of  a  person  accused  of  crime,  and  his 
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situation  was  similar  to  that  of  such  a  person  before  an  examining  magia- 
trate;  and  though  the  tribimal  was  different,  yet,  upon  principle,  his  rights 
were  the  same  in  both  cases.  Id. ;  Teachout  v.  People,  ante  ;  McMahon  v. 
People,  ante. 

There  has  been  no  case  overruling  the  McMahon  case,  nor  any  decision, 
either  in  this  country  or  in  England,  at  variance  with  it.  There  are  many 
which  sustain  it,  and  even  go  farther  in  the  direction  of  excluding  examina- 
tions under  oath,  before  a  magistrate,  of  persons  afterwards  put  upon  trial 
on  criminal  charges. 

The  case  of  People  o.  McGloin,  ante,  was  a  clear  case  of  a  voluntary  con- 
fession. While  under  arrest,  the  defendant  told  the  inspector  of  i>olice, 
who  had  him  ia  charge,  that  he  would  make  a  statement.  The  inspector 
then  sent  for  the  coroner  who  came  to  police  head-quarters  and  took  down 
in  writing  the  confession  dictated  by  the  defendant,  without  asking  any 
questions  or  acting  in  any  official  capacity,  but  as  a  mere  amanuensis  to 
take  down  the  confession  and  prove  the  contents.  And  it  was  held  that 
the  confession,  whether  sworn  or  unsworn,  was  in  no  respect  compulsory, 
but  was  voluntarily  offered  by  the  defendant;  and  that  the  decision  was  in 
no  respect  in  conflict  with  the  McMahon  case. 

§  395  of  the  Code  of  Criminal  Procedure  provides  that  a  confession  of 
defendant,  whether  in  the  course  of  judicial  proceedings  or  to  a  private 
I>erson,  can  be  given  in  evidence  against  him,  unless  made  under  the 
influence  of  fear  produced  by  threats,  or  imless  made  upon  a  stipulation  of 
a  district  attorney  that  he  shall  not  be  prosecuted  therefor.  This  rule  is 
founded  upon  the  common  law  rule  on  the  subject  of  confessions,  but  is 
much  more  definite  and  stringent.  The  rule  of  the  common  law  was  that 
a  confession,  whether  made  under  an  official  examination  or  in  discourse 
with  private  persons,  which  is  obtained  from  a  defendant,  either  by  the 
flattery  of  hope  or  by  the  impression  of  fear,  however  slightly  the  emotions 
may  be  implanted,  is  not  admissible  in  evidence.  By  the  section  of  the 
Criminal  Code  above  quoted,  the  fear  which  is  required  to  exclude  the  con- 
fession must  be  a  fear  produced  by  threats,  and  the  hope  must  be  based 
upon  the  stipulation  of  the  district  attorney  promising  immunity  from 
prosecution  for  the  crime  confessed.  But  this  provision  was  not  intended 
to  apply  to  any  but  vohmtary  confessions,  nor  to  change  the  statutory  rules 
relating  to  the  examination  of  prisoners  charged  with  crime.  The  criminal 
Code  retains  the  provision  of  the  Revised  Statutes  applicable  to  such 
examinations,  which  provisions  are  framed  with  reference  to  the  consitut- 
tional  provision  that  no  person  shall,  in  any  criminal  case,  be  compelled  to 
be  a  witness  against  himself.     People  v.  Mondon,  ante. 

To  take  a  prisoner  before  a  magistrate,  swear  him,  subject  him  to  a  minute 
interrogation  as  to  the  circumstances  relied  upon  as  evidence  of  his  guilt, 
and  then  use  such  an  examination  on  his  trial,  would  be  a  departure  from 
our  system  of  criminal  jurisprudence,  which  should  not  be  tolerated;  and, 
whether  the  investigation  was  conducted  before  a  committing  magistrate, 
or  before  a  coroner's  jury,  can  make  no  substantial  difference,  provided  that 
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it  appears  that  a  homicide  has  been  committed,  the  prisoner  brought  before 
the  inquest  is  an  accused  person,  and  the  object  of  the  inquisition  was  to 
ascertain  his  guilt. 

There  is  nothing  indefinite  in  the  doctrine  of  the  McMahon  case,  as 
defined  and  limited  in  the  Teahout  case;  and  an  adherence  to  it  will  not  in 
any  way  embarrass  the  administration  of  criminal  justice  in  this  state, 
while  on  the  other  hand  a  departure  from  it  will  be  subversive  of  some 
of  the  fundamental  principles  of  our  criminal  jurisprudence.  Nor  is 
there  anything  in  the  exclusion  of  such  evidence  inconsistent  with  §  395  of 
the  Criminal  Code.  The  object  of  this  section  is  to  declare  what  confes- 
sions shall  be  deemed  voluntary  and  therefore  admissible,  whether  made 
out  of  court  to  private  persons,  or  in  court,  or  in  the  course  of  a  judicial 
proceeding  between  any  parties. 

When  a  coroner's  inquest  is  held  before  it  has  been  ascertained  that  a 
crime  has  been  committed,  or  before  any  person  has  been  arrested  charged 
with  the  crime,  and  a  witness  is  called  and  sworn  before  the  coroner's  jury, 
the  testimony  of  that  witness,  should  he  afterwards  be  charged  with  the 
crime,  may  be  used  against  him  on  his  trial,  and  the  mere  fact  that  at  the 
time  of  his  examination  he  was  aware  that  a  crime  was  suspected,  and  that 
he  was  suspected  of  being  the  criminal,  will  not  prevent  his  being  regarded 
as  a  mere  witness,  whose  testimony  may  be  afterwards  given  in  evidence 
against  himself.  In  such  case,  if  he  desires  to  protect  himself,  he  must 
claim  his  privilege  at  the  inquest.  But  if,  at  the  time  of  his  examination, 
it  appears  that  a  crime  has  been  committed,  and  that  he  is  in  custody  as 
the  supposed  criminal,  he  is  not  regarded  merely  as  a  witness,  but  as  a  party 
accused,  called  before  a  tribunal  vested  with  power  to  investigate  prelim* 
inarily  the  question  of  his  guilt,  and  he  is  to  be  treated  in  the  same  manner 
as  though  brought  before  a  committing  magistrate;  and  an  examination, 
not  taken  in  conformity  with  the  statute,  cannot  be  used  against  him  on 
his  trial  for  the  offense.    People  «.  Mondon,  ante. 

In  the  People  v.  McCallam,  103  N.  Y.  587,  it  was  held  that  the  statement 
of  an  officer,  while  searching  a  house  for  stolen  property  that  the  party  sus- 
pected of  the  theft  might  as  well  own  up,  as  he  had  enough  to  convict  her, 
and  that  she  might  consider  herself  under  arrest,  is  not  sufficient  to  render 
incompetent,  upon  her  trial  for  the  offense,  evidence  of  declarations  there- 
after made  by  her.  even  though  such  declarations  are  regarded  as  a  con- 
fession. The  statements  of  the  officer  in  such  case  cannot  be  regarded  as  a 
thrpat,  which  induced  the  declarations.  The  latter  are,  therefore,  provable 
under  §  395  of  the  Code  of  Criminal  Procedure. 

In  People  v.  Wentz,  37  N.  Y.  304,  the  officer  told  the  accused  that  he 
was  "  in  a  bad  fix  and  had  got  caught  at  last."  The  defendant  then  con- 
fessed his  guilt;  and  it  was  held  that  there  was  no  inducement,  promise, 
threat  or  menace  used  to  obtain  the  confession,  or  influence  its  being  made, 
and  that  the  evidence  was  properly  admitted. 

In  People  r.  Druse,  103  N.  Y.  655,  it  was  held  that  a  confession  of  the 
defendant,  not  made  under  the  influence  of  fear  produced  by  threats,  nor 
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upon  any  promise  of  immunity  from  prosecution,  was  admissible  within 
the  general  rule  prescribed  by  §  305  of  the  Code  of  Criminal  Procedure.  It 
is  immaterial  that,  when  the  confession  was  made,  the  defendant  was  under 
arrest.  Under  such  circumstances,  the  confession  was  voluntary  and  not 
within  the  rule  applied  in  the  case  of  Mondon,  excluding  confessions  made 
by  an  accused  prisoner,  as  a  witness  who  has  not  been  informed  of  his  legal 
rights. 

It  was  held  in  People  t.  Kurtz,  42  Hun,  335,  that  the  fact  that  the  de- 
fendant is  under  arrest  and  that  his  confession  is  made  to  an  officer,  are 
circumsUnces  which  do  not  render  it  incompetent  See  People  v,  Wentz, 
ante ;  Cox  r.  People,  80  Id.  600. 

A  confession  made  under  promise  that  the  prisoner  might  be  used  as  a  state 
witness  must  be  rejected.  And  it  was  rejected  where  the  proof  was  that 
the  district  attorney  may  have  said  to  him  that  he  might  be  used  as  a  state 
witness.  State  v.  Johnson,  30  La.  Ann.  part  2, 881.  So,  a  confession  on  a 
promise  that,  if  the  prisoner  will  turn  state's  evidence,  he  shall  not  be  prose- 
cuted, was  rejected.  Womack  «.  State,  16  Tex.  App.  178;  Rex  v.  Rudd,  1 
Leach,  115;  People  r.  Whipple,  9  Cow.  707.  So  confession  made,  where  a 
person  in  authority  induced  the  prisoner  to  believe  that  he  would  get  off 
better,  is  inadmissible.     People  v.  Wolcott,  51  Mich.  612. 

In  Commonwealth  v.  Taylor,  5  Cnsh.  605,  the  prisoner  was  in  custody  of 
three  constables.  Two  of  them  said  to  him  that  they  could  make  him  no 
promises,  but  if  he  would  make  a  disclosure,  they  would  use  their  influence 
to  have  it  go  in  his  favor.  The  prisoner  made  no  statement,  but  the  next 
day,  without  any  further  promises,  he  made  a  confession  to  the  third  con- 
stable.    The  admission  of  the  confession  in  evidence  on  his  trial  was  held 

to  be  error. 

The  prosecutor  Is  bound  to  satisfy  the  court  that  the  confession  is  not 
obtained  by  improper  means.  Thus,  where  the  court  below  held  that  the 
prisoner  must  show  that  the  threats  had  been  made  in  order  to  exclude  the 
confession,  the  judgment  was  reversed,  and  the  appellate  court  held  that 
affirmative  proof  must  be  given  that  the  confession  was  voluntary.    State  c. 

Garvey,  28  La.  Ann.  025. 

The  people  cannot  take  the  position  that  their  officer,  or  one  employed 
hy  him,  used  language  so  deceptive  that  the  defendant  believed  he  had  a 
promise,  while,  after  all,  no  promise  was  made  him.  People  v.  Kurtz,  ante. 
It  certainly  cannot  be  permitted  that  the  .district  attorney  may  afterwards 
decide  not  to  use  the  prisoner  as  a  state  witness,  but  to  convict  him  on  his 
confession  thus  obtained. 

The  confession  of  a  defendant  is  declared  to  be  admissible  unless  made 
uponastipnlationof  the  district  attorney  that  he  shall  not  be  prosecuted 
therefor.  As  the  crime  is  not  mentioned  in  the  section,  this  grammatically 
means  a  stipulation  that  the  defendant  shall  not  be  prosecuted  for  the  con- 
fession. But  the  section  evidently  refers  to  the  practise  of  permitting  one 
charged  with  crime  to  become  what  was  formerly  called  "  an  approver," 
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and  now  a  state's  witness.  The  section  means  that  if,  by  assurance  from 
the  district  attorney  tliat  the  prisoner  shall  not  be  prosecuted  for  his  crime, 
the  latter  has  been  induced  to  make  a  confession  thereof,  such  confession 
shall  not  be  used  as  evidence  against  him.  In  examining  this  question^ 
the  principle  of  morals  must  be  remembered,  that  a  promise  must  be  taken 
against  the  promissor  in  the  sense  in  which  he  believed,  or  should  have 
believed,  it  was  understood  by  the  promisee.  The  district  attorney,  or  any 
one  who  may  justly  be  believed  to  act  for  him,  cannot  be  permitted  to  use 
language  which  he  must  have  thought  would  be  understood  by  the  prisoner 
as  an  assurance  of  freedom  from  prosecution,  and  thereby  obtain  a  confession 
which  the  people  can  use  against  him,  for  the  reason  that,  before  the  con- 
fession was  actually  made,  the  district  attorney  said  that  he  could  make  no 
promises. 

A  confession  is  not  conclusive,  even  though  it  is  perfectly  voluntary. 
The  jury  may  still  consider  all  the  circumstances  upon  the  question  whether 
it  Is  true  or  false.  There  may  be  facts  proven  which  show  that  a  voluntary 
confession  is  false,  and  the  jury  have  a  right  to  consider  these  facts  on  the 
question  of  the  falsity  of  the  confession.  On  the  other  hand,  a  confession 
obtained  contrary  to  §  395  of  the  Criminal  Code,  even  though  it  is  true, 
must  be  rejected.    People  v.  Kurtz,  ante* 

Thojigh  the  court  is  justified  In  admitting  a  confession,  yet,  where  the 
evidence  Is  conflicting  as  to  the  manner  In  which  it  was  obtained,  the  jury 
may  reject  it  If  they  shall  find  that  it  was  obtained  contrary  to  said  section. 
In  Commonwealth  v.  Piper,  120  Mass.  185,  it  was  said  that,  when  a  con- 
fession is  offered  in  evidence  in  a  criminal  case,  and  the  defendant  objects 
on  the  ground  that  he  was  Induced  to  make  It  by  threats  or  promises,  it 
necessarily  devolves  upon  the  court  to  determine  the  preliminary  question 
whether  such  inducements  are  shown ;  but,  if  there  is  any  conflict  of  tes- 
timony, or  room  for  doubt,  the  court  will  submit  this  question  to  the  jury 
with  Instructions  that.  If  they  are  satisfied  that  there  were  such  Induce- 
ments, they  shall  disregard  and  reject  the  confession.  See  also  Common- 
wealth c.  Cuffee,  106  Mass.  285;  Commonwealth  c.  Cullen,  111  Id.  435; 
Same  v.  Smith,  119  Id.  305;  Samec.  Culver,  126  Id.  464;  People  c.  Barker, 
27  N.  W.  Rep.  539;  Stalllngs  u.  Georgia,  47  Georgia,  572;  Holsenbake  o. 
Georgia,  45  Id.  43;  Earp  «.  Same,  55  Id.  136.  But  see  State  u.  Vann,  82  N, 
C.  631,  for  an  exception  to  this  principle.  This  doctrine  seems  to  be  sound. 
Whether  threats  or  promises  induce  the  confession  may  sometimes  be  a 
question  of  fact  depending,  perhaps,  on  conflicting  evidence.  In  such  case, 
the  court  must  decide  preliminarily;  but  it  is  reasonable  that  the  question, 
of  fact,  if  there  is  any  doubt,  should  be  submitted  to  the  jury.  This  ques- 
tion was  carefully  examined  in  People  v.  Kurtz,  ante,  but  it  was  not  deemed 
necessary  by  the  court  to  decide  this  point. 

§  395  of  the  Criminal  Code  has  provided  that  the  confession  of  a  defend- 
ant, whether  in  the  coiu^e  of  judicial  proceedings,  or  to  a  private  person, 
can  be  given  in  evidence  against  him,  unless  made  under  the  Influence  of 
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fear  produced  by  threats,  or  upon  the  stipulation  of  the  district  attorney 
that  he  shall  not  be  prosecuted  therefor.    People  o.  Chapleau.  121 N.  Y.  260. 

Where  a  confession  is  made  at  the  defendant's  own  election  and  request, 
and  without  the  operation  of  the  influences  of  fear,  produced  by  threats,  or 
of  hope,  under  a  stipulation  that  he  would  not  be  prosecuted,  it  was  admis- 
sible even  before  the  enactment  of  the  Code  provision;  in  such  case,  it  is 
voluntary,  for  the  reason  that  it  is  made  at  the  prisoner's  own  suggestion. 

A  voluntary  confession  was  defined  in  People  v.  McMahon,  ante^  as  one 
proceeding  from  the  spontaneous  suggestion  of  the  party's  own  mind,  free 
from  the  influence  of  any  extraneous  cause.  §  305  of  the  Criminal  Code 
was  held  in  People  v.  Mondon,  ante^  to  apply  only  to  voluntary  confes- 
sions, and  not  to  change  the  statutory  rule  relating  to  the  examination  of 
prisoners  changed  with  crime. 

Both  before  and  since  the  enactment  of  the  Code  provisions,  the  test  of 
admissibility  of  the  statements  of  a  party,  accused  of  the  commission  of  a 
crime,  whether  made  or  not  made,  in  the  courts  of  judicial  proceeding,  is 
whether  they  are  voluntary;  and  this  can  be  determined  by  their  nature 
and  the  circumstances  under  which  made.  People  9.  Chapleau,  ante.  If 
in  all  respects,  and  however  viewed,  they  could  only  have  been  the  volun- 
tary and  uninfluenced  statements  of  the  individual,  no  principle  of  law  war- 
rants their  exclusion,  and  the  Code  expressly  authorizes  their  being  given 
in  evidence  upon  the  trial.  Id.  It  is  no  ground  for  the  exclusion  of  ad- 
missions that  they  were  made  while  the  party  was  under  arrest,  if  shown  to 
have  been  made  voluntarily  and  free  from  influences  of  promises  or  threats. 
Id.    Balbo  V.  People,  80  N.  Y.  484. 

In  People  v.  Sharp,  107  N.  Y.  427,  it  was  held  that,  where  a  person 
attends  before  a  legislative  conmilttee  in  obedience  to  its  subpoena  and  is 
sworn  and  examined  as  a  witness,  he  cannot  be  deemed  a  willing  or  con- 
senting witness,  and  he  does  not  waive  the  privilege  given  l^  J  "^^  of  the 
Penal  Code  by  not  aaserUng  it  before  the  committee. 
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Oeobge  W.  Brayton,  Individually  and  as  Assignee,  etc., 
Respondent,  v.  Darwin  W.  Sherman,  as  Surviving  Ex- 
ecutor, etc..  Impleaded,  etc..  Appellant. 

Court  cf  Appeals^  January  14,  1890. 
Reversing  24  N.  T.  St.  Rep.  369;  52  Hun,  615,  Mem. 

1.  Assignmejitfor  creditors. — In  anaction  by  an  assignee  for  creditors  to  set 

aside  a  transfer  of  firm  accounts,  he  must  show,  in  order  to  enable 
him  to  maintain  the  action,  that  the  accounts  belonged  to  the  firm  and 
not  to  one  of  the  partners. 

2.  Evidence. — The  testimony  of  a  witness  that  the  assignors  transferred  to 

a  third  x>€rson  a  list  of  accounts,  is  inadmissible,  where  it  does  not 
appear  that  he  had  the  slightest  knowledge  on  the  subject,  or  that  his 
opinion  even  was  based  upon  any  fact  other  than  the  presence  of  the 
list  on  the  books  of  the  vendee. 

S.  Same.  Account  books. — ^Parol  evidence  of  the  contents  of,  or  the  ab- 
sence of  entries  in,  account  books,  or  an  examination  or  result  thereof 
without  producing  them,  is  inadmissible. 

4.  Appeal. — The  general  term  will  refuse  to  review  questions  of  fact  based 
upon  conflicting  evidence,  in  relation  to  which  no  exception  lies,  unless 
the  case  contains  the  statement  that  all  the  evidence  is  returned. 

4^  Same.  Exception. — An  exception  filed  to  a  finding  of  fact  can  only  mean 
that  it  is  intended  to  bring  up  the  question  of  law  that  there  is  not  any 
evidence  to  sustain  the  finding.  In  such  case,  the  respondent  must 
see  that  all  the  evidence  which  tends  in  any  way  to  support  such 
finding  is  contained  in  the  case.  The  court  of  appeals  can  review  the 
question  raised  by  the  exception  to  the  finding  of  fact  without  the 
statement  that  the  case  contains  all  the  evidence. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  which  modified  and  affirmed,  as  modified, 
a  judgment  entered  upon  the  decision  of  the  court. 

Usek  Cowen^  for  appellant. 

L.  H.  Northup^  for  respondent. 

Pbckham,  J. — I  have  looked  in  vain  in  this  case  for  some 
evidence  that  the  accounts  alleged  to  have  been  transferred 
to  A.  Sherman  were  the  property  of  the  firm  of  Sheldon  and 
Lawlover.  This  was  a  necessary  fact  to  be  proved  in  order 
to  enable  the  plaintiff  to  maintain  this  action.     Nor  do  I  find 
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any  evidence  of  the  transfer  of  any  accounts  by  Sheldon  & 
Lawlover  or  Lawlover  to  Sherman. 

The  witness  who  first  testified  upon  this  subject  was  asked 
this  question  :  About  the  2d  of  June  did  the  firm  of  Sheldon 
&  Lawlover  transfer  to  Mr.  Sherman  a  list  of  accounts,  a 
quantity  of  accounts  ?  Tlie  question  was  objected  to  as  call- 
ing for  a  conclusion  of  the  witness,  and  that  if  in  writing 
the  writing  should  be  produced.  The  objection  was  over- 
ruled and  the  witness  answered,  "  Yes,  sir."  The  objection 
was  good  and  should  have  been  sustained.  The  subsequent 
examination  of  the  witness  showed  that  he  was  himself  de- 
ciding what  amounted  to  a  transfer,  and  he  showed  that  so 
far  as  he  knew  there  was  no  writing  and  that  what  he  called  a 
transfer  was  simply  a  list  of  accounts  appearing,  as  he  said^ 
upon  the  books  of  Sherman,  the  vendee,  which  list  he  (the 
witness)  had  copied  from  the  books,  and  this  list  was  ad- 
mitted in  evidence  under  objection  that  the  books  themselves 
were  the  best  evidence.  The  list  was  nothing  but  a  state- 
ment of  the  names  of  individuals,  with  an  amount  of  money 
set  opposite  each  name.  Finally,  the  witness  said  that  the 
list  was  not  transferred  by  Sheldon  &  Lawlover,  but  he 
thought  it  was  transferred  by  Lawlover.  It  does  not  appear 
that  he  had  the  slightest  knowledge  on  the  subject,  or  that 
his  opinion  even  was  based  upon  any  other  fact  than  the 
presence  of  this  list  on  the  books  of  the  vendee  or  assignee 
Sherman. 

We  do  not  think  that  the  error  committed  in  the  attempt 
to  prove  the  assignment  by  proving  the  contents  of  Sherman's 
l)ooks,  without  producing  them,  was  in  any  way  remedied 
by  the  testimony  of  the  defendant  Sherman,  the  executor  of 
the  deceased  Sherman,  the  alleged  transferee.  The  defend- 
ant said  he  had  tried  to  collect  the  amounts  specified  in  the 
list  which  had  been  transcribed  from  the  books  of  the  de- 
ceased Sherman,  and  found  some  of  them  worthless.  Tliis 
did  not  prove  the  assignment  to  Sherman  of  such  accounts, 
nor  did  it  make  any  admission  of  such  assignment.     Nor 
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does  the  plaintiff  prove  by  the  defendant  Sherman,  by  any 
other  part  of  his  evidence,  any  assignment  by  the  firm  of 
Sheldon  &  Lawlover  to^A.  W.  Sherman.  He  testifies  that 
he  (witness)  agreed  to  pay  $500  excise  money  owed  by  Law- 
lover,  and  that  Lawlover  assigned  the  accounts  to  the  wit- 
ness, which  were  taken  to  re-pay  the  witness.  It  was  by  evi- 
dence of  an  assignment  of  the  accounts  by  the  firm  that  the 
effort  was  made  to  prove  the  firm  owned  the  accounts. 
Whether  it  would  have  showed  any  such  fact  if  proved,  is 
not  very  important,  as  the  only  proof  in  fact  is  of  what  is 
called  by  the  witness  an  assignment  to  him,  and  not  A.  W. 
Sherman,  of  the  accounts  by  Lawlover  alone,  and  not  by  the 
firm. 

And  again,  we  do  not  see  that  there  is  any  proof  that  the 
property  transferred  to  Sherman  was  not  the  property  of 
Lawlover,  which  he  had  a  right  to  transfer  in  payment  of 
his  individual  debt.  This  is  involved  in  the  question  of  the 
existence  of  any  proof  that  the  property  transferred  to  Sher- 
man was  the  property  of  the  firm  of  Sheldon  &  Lawlover. 

There  were  a  number  of  errors  in  the  admission  of  evi- 
dence of  the  contents  of  Sherman's  books.  One  such  was 
in  allowing  this  question:  From  an  examination  of  these 
books,  was  there  any  indebtedness  from  Sheldon  &  Lawlover 
to  Augustus  Sherman  from  the  31st  of  May  to  the  1st  and 
2d  of  June,  1882?  This  was  objected  to  for  the  reason, 
among  others,  that  the  books  were  the  best  evidence,  but 
the  objection  was  overruled  and  the  defendant  excepted. 
The  witness  then  answered  :  "  I  think  not." 

Another  question :  You  know  from  an  examination  that 
there  was  not  ?    A.I  don't  think  there  was. 

It  may  be  answered  that  Sheldon  was  sworn  subsequently, 

and  testified  that  there  was  no  such  indebtedness.     Sheldon 

was  a  party  and  was  evidently  willing  that  the  plaintiff 

should  recover.     He  was  interested,  and  even  if  there  were 

no  direct  evidence  opposed  to  his,  the  trial  judge  was  not 

bound  to  believe  him.     Yet  the  witness  is  allowed  to  testify 

34 
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as  to  the  contents  of  the  books  of  Sherman,  as  to  his  ex- 
amination of  them  and  the  results  thereof,  while  the  books 
themselves  are  not  produced  and  the  objection  is  distinctly 
taken,  and  it  affirmatively  appears  that  the  books  weie  in 
the  possession  of  the  witness.  The  ruling  was  we  think 
clearly  erroneous. 

This  case  does  not  state  that  the  whole  evidence  is  con- 
tained therein.  This  is  necessary  when  the  appellant  intends 
to  review  before  the  general  terra  findings  of  fact  based  upon 
conflicting  evidence,  in  relation  to  which  no  exception  lies. 
In  such  a  case  we  affirmed  the  propriety  of  the  rule  adopted 
in  the  supreme  court  which  refused  to  review  questions  of 
fact  based  upon  conflicting  evidence  unless  the  case  con- 
tained the  statement  that  all  the  evidence  was  returned. 
We  affirmed  the  supreme  court  in  such  practice,  both  because 
we  thought  it  right  and  because  the  question  more  imme- 
diately concerned  that  court.  Porter  v.  Smith,  107  N.  Y. 
681 ;  12  N.  Y.  State  Rep.  479.  But  an  exception  filed  to  a 
finding  of  fact  can  only  mean  that  it  is  intended  to  bring  up 
the  question  of  law  that  there  is  not  any  evidence  tending 
to  sustain  the  finding.  In  that  event  it  behooves  the  re- 
spondent to  see  to  it  that  all  the  evidence  which  tends  in  any 
way  to  support  such  finding  is  contained  in  the  case,  and 
we  can  review  the  question  of  law  raised  by  the  exception 
without  the  statement  that  the  case  contains  all  the  evidence. 
This  is  said  in  response  to  the  claim  of  the  counsel  for  re- 
pondent  that  as  the  case  herein  does  not  contain  such  state- 
ment, it  will  be  presumed  there  was  other  and  sufficient 
evidence  given  on  the  trial  to  support  the  finding  of  fact. 

There  are  some  other  questions  as  to  form  of  action  and 
sufficiency  of  pleadings  which  may  not  arise  upon  another 
trial,  and  hence  it  is  not  necessary  to  here  consider  them. 

For  the  reasons  already  given  the  judgment  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

All  concur. 
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opinion  of  the  Court,  by  0*Bbien,  J. 


Rudolph  C.  Dalzbll,  Respondent,  v.  The  Long  Island 

Railroad  Company,  Appellant. 

Court  of  Appeals,  January  21,  1890. 

Appeal,  DlamUsed, — When  on  appeal  to  the  court  of  appeals,  the  record 
does  not  present  any  question  of  law,  that  can  be  reviewed,  the  ap- 
peal will  be  dismissed. 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  gen- 
eral term  of  the  supreme  court,  affirming  a  judgment  entered 
upon  a  verdict. 

Wm,  W.  MacFarland^  for  motion. 

E,  B.  Hinsdale^  opposed. 

O'Brien,  J. — The  plaintiff  brought  this  action  to  recover 
damages  for  personal  injuries  sustained  by  reason  of  defend- 
ant's negligence  on  the  27th  day  of  December,  1887,  while 
being  carried  over  defendant's  road  as  a  passenger. 

That  the  plaintiff  sustained  some  injury  for  which  the 
defendant  is  liable  to  respond  in  damages  to  some  amount 
is  not  denied,  but  on  the  contrary  was  admitted  by  defend- 
ant's counsel  at  the  trial. 

The  only  question  actually  litigated  was  in  regard  to  the 
character  and  extent  of  the  injury,  and  the  amount  of  dam- 
ages the  plaintiff  ought  to  recover. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $10,000. 
A  motion  for  a  new  trial  was  denied  at  the  circuit,  and  the 
judgment  has  been  affirmed  by  the  general  term  in  the 
second  department,  and  the  defendant  has  appealed  to  this 
court. 

We  have  looked  into  the  record  and  find  that  no  excep- 
tion was  taken  at  the  trial.  It  is  certainly  clear  that  no 
questions  for  review  here  are  presented.    When  upon  an 
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inspection  of  the  record  filed  in  this  court  it  appears  that 
the  case  does  not  present  any  question  of  law  that  can  be 
reviewed,  the  appeal  ought  to  be  dismissed. 

The  appeal  in  this  case  should  be  dismissed,  with  costs. 

All  concur. 


Chables  Nobthbop,  Respondent,  v.  Alfbed  H.  Smith, 

Impleaded,  etc.,  Appellant. 

Court  qf  AppedUf  January  31, 1800. 
Beyerslng  8  N.  Y.  St  Bep.  161. 

1.  AppeaL    Bequest  to  charge. — ^A  refusal  to  charge  a  request  which,  if 

proved,  would  form  an  absolute  defense  to  the  cause  of  action,  where 
there  is  some  evidence  to  support  the  proposition,  is  error. 

2.  Same,    Question  of  fact, — In  a  case  which  of  right  is  triable  by  jury,  the 

court  cannot  taice  from  that  tribunal  the  ultimate  decision  of  the  fact, 
unless  the  fact  is  either  uncontradicted  or  the  contradiction  is  illusory, 
or  where  the  answering  evidence  is  a  '^scintilla"  only. 
8.  Statute  of  limitations.  Demand.— Where  a  demand  is  essential  to  the 
starting  of  the  statute  of  limitations  to  run,  such  demand  of  one  part- 
ner, while  the  firm  is  in  existence,  is  equivalent  to  a  demand  upon  all 
the  members. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
perior court  of  the  city  of  New  York,  affirming  a  judgment 
entered  upon  a  verdict,  and  an  order  denying  a  motion  for 
a  new  trial. 

Charles  M.  Earle^  for  appellant. 

James  D.  Fessenden^  for  respondent. 

Vann,  J. — According  to  the  testimony  of  the  plaintiff, 
the  firm  of  Smith,  Clark  &  Co.  applied  to  him  for  a  loan 
and,  not  having  the  money,  he  lent  them  the  bonds  ifi  ques- 
tion and  took  back  a  receipt,  of  which  the  following  is  a 
copy,  viz. : 
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"  Received,  New  York,  December  31,  1868,  from  Mr. 
Charles  Northrop  $10,000  in  two  5-20  registered  bonds 
issued  May  6,  1867,  No.  2036  and  No.  2087. 

"  No.  2036, 15,000. 

"  No.  2037,  $5,000.  To  be  returned  on  demand.  Ten 
thousand  dollars  ($10,000). 

"  Smith,  Clark  &  Co." 

Each  bond  bore  the  following  endorsement :  **  $5,000. 
For  value  received  I  assign  unto  *  ♦  ♦  the  within  cer- 
tificate of  the  United  States  issued  by  the  treasury  depart- 
ment, and  hereby  authorize  the  register  of  the  treasury  to 
transfer  said  stock  on  the  books  of  the  department.  Dated 
December  81,  1868.  Charles  Northrop."  "Executed  in 
the  presence  of  C,  H.  Patterson,  deputy  assistant  treasurer 
United  States."  The  name  of  "  Antonio  C.  Martin  "  was 
subsequently  inserted  as  the  assignee  of  one  of  the  bonds 
and  "  Antonio  C.  Martin  and  Vermilye  &  Co."  as  the  as- 
signees of  the  other. 

The  plaintifiF  testified  that  he  made  no  demand  of  the  de- 
fendants with  reference  to  the  bonds  for  more  than  seven- 
teen years  after  thus  lending  them,  or  not  until  June,  1886, 
although  he  knew  that  in  the  meantime  the  firm  of  Smith, 
Clark  &  Co.  had  failed  and  that  the  bonds  had  been  paid 
by  the  government.  He  stated,  however,  that  he  drew  the 
interest  upon  the  bonds  until  1871  or  1872 ;  that  for  a  long 
time  he  did  not  need  the  money  and  that  he  supposed  the 
matter  had  outlawed  until  he  heard  that  the  courts  had 
decided  otherwise.  Evidence  was  also  given  by  the  plaint- 
iff tending  to  show  that  he  was  a  friend  of  Mr.  Clark,  and 
through  him  lent  the  bonds  to  the  firm  ;  that  the  business 
was  done  in  the  office  of  the  firm,  where  Clark  received  the 
bonds  and  gave  the  receipt,  the  other  defendants  being 
present ;  that  the  bonds  were  used  by  the  firm  to  secure 
loans  at  a  bank,  the  proceeds  of  which  were  credited  to 
them  as  cash  and  entered  as  such  on  their  bank  pass  book. 
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The  evidence  in  behalf  of  the  defendant  tended  to  show 
that  the  bonds  were  loaned  to  Mr.  Clark  personally;  that  the 
other  members  of  the  firm  knew  nothing  about  the  tians- 
H(  lion  ;  tliat  the  firm  neither  borrowed  nor  used  tliem  and 
derived  no  benefit  therefrom  ;  that  its  business  was  the 
manufacture  and  sale  of  brushes,  and  that  the  plaintiff 
knew  of  this  fact  when  he  delivered  the  bonds  to  Clark. 

The  court  charged  the  jury  in  substance  that  if  the  bonds 
were  taken  and  used  by  Smith,  Clark  &  Co.  for  their  own 
benefit,  the  plaintiff  was  entitled  to  recover  the  sum  of  $10,- 
400,  but  that  if  they  were  taken  by  Clark  fpr  his  own  use 
and  benefit  by  an  arrangement  made  between  himself  and 
the  plaintiff,  they  were  not  liable. 

The  counsel  for  the  defendant  requested  the  court  to 
charge  that,  ^^  if  the  jury  believe  that  the  plaintiff  demanded 
the  bonds  of  Clark  more  than  six  years  before  the  beginning 
of  this  action,  plaintiff  cannot  recover,*'  but  the  learned  trial 
judge  refused  to  so  charge  and  the  defendant  duly  excepted. 
As  no  instruction,  involving  the  substance  or  equivalent  of 
this  request,  was  given  to  the  jury,  it  is  obvious  that  if  there 
was  any  evidence  from  which,  within  the  rule  applicable  to 
the  subject,  the  jury  could  have  found  the  fact  embraced  by 
the  request,  it  was  error  to  decline  to  charge  as  requestedt 
because  the  fact,  if  found,  made  the  statute  of  limitations, 
which  was  duly  pleaded,  an  absolute  defense  to  the  cause  of 
action.    Code  Civ.  Pro.,  §§  382,  410,  414. 

Upon  the  trial  Finley  Smith  was  called  as  a  witness  by 
the  defendants,  and  testified  that  early  in  1869,  while  he 
was  clerk  in  the  office  of  Smith,  Clark  &  Co.,  the  defendant 
Clark  handed  him  a  letter  from  the  plaintiff  addressed  to 
♦'  William  W.  Clark,"  marked  private  and  delivered  by  a 
messenger,  making  ^^  a  demand  for  the  return  of  those  bonds 
which  he  had."  Mr.  Clark  replied :  "  That  is  no  affair  of 
the  concern  ;  that  is  a  private  matter  of  my  own."  On  his 
cross-examination  this  witness  stated  that  in  1869,  before 
the  1st  of  April,  a  note,  dated  on  the  day  of  delivery,  was 
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handed  to  Mr.  Clark  by  a  messenger  in  the  office  of  the  firm  ; 
that  Clark  handed  him  the  letter,  and  he  read  it,  and  that  it 
demanded  some  bonds.  He  also  testified  that  during  1868, 
five  bonds  of  $1,000  each  were  received  from  the  plaintiff 
and  used  by  the  firm,  but  that  this  loan  had  been  paid  off 
before  said  letter  was  received ;  that  he  knew  that  those 
bonds  were  not  the  bonds  mentioned  in  the  letter  because 
it  specified  a  $5,000  bond ;  that  the  "  five  $1,000  bonds  had 
been  paid  off  in  the  meantime,"'  and  that  the  firm  *'  held 
plaintiff's  voucher  for  it." 

The  plaintiff,  testifying  upon  this  subject,  denied  that  he 
had  ever  written  for  the  bonds  in  question,  but  that  before 
he  lent  them  to  the  defendants  he  had  lent  them  $5,000  in 
other  bonds  which  were  duly  delivered  to  him  peraonally 
when  he  called  at  the  office  and  asked  for  them. 

The  learned  counsel  for  the  plaintiff  states  in  his  points 
that  the  refusal  to  charge  as  requested  was  a  technical,  but 
not  a  material  error,  because  it  did  not  operate  to  the  disad- 
vantage of  the  defendants. 

Whether  the  statute  of  limitations  began  to  run  without 
any  demand  whatever  was  the  subject  of  serious  discussion 
by  counsel.  However  that  may  be,  it  is  clear  that  it  ran 
from  the  time  that  a  demand  was  made,  and  that  if  the  bonds 
were  duly  demanded  in  1869,  the  period  of  limitation  ap- 
plicable to  this  action  had  expired  long  before  it  was  com- 
menced. 

We  think  that  the  evidence  presented  a  question  of  fact 
for  the  jury  that  was  fairly  embraced  by  the  request  to 
charge.  As  was  said  by  the  court  in  Bagley  v.  Bowe,  106 
N.  Y.  171,  179 ;  6  N.  Y.  State  Rep.  842 :  « If  there  is 
ground  for  opposite  inferences,  and  a  conclusion  either  way 
would  not  shock  the  sense  of  a  reasonable  man,  then  the 
case  is  for  the  jury,  although  the  judge  may  entertain  a  clear 
and  decided  conviction  that  the  truth  is  on  this  or  that  side 
of  the  controversy.  The  trial  court  or  the  general  terra  is 
authorized  to  set  aside  a  verdict  and  direct  the  issue  to  be 
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re-tried  before  another  jury,  if  in  its  judgment  the  verdict 
is  against  the  weight  or  preponderance  of  evidence,  but  in  a 
case  which  of  right  is  triable  by  jury,  the  court  cannot  take 
from  that  tribunal  the  ultimate  decision  of  the  fact,  unless 
the  fact  is  either  uncontradicted  or  the  contradiction  is 
illusory,  or  where,  to  use  a  current  word,  the  answering 
evidence  is  a  "  scintilla  onlv." 

The  testimony  of  Finley  Smith  tended  to  show  that  in  1869 
the  plaintiff  demanded  certain  bonds,  through  a  messenger, 
whose  authority  to  receive  them  is  to  be  presumed  from  the 
circumstances ;  that  the  demand  was  made  by  letter  ad- 
dressed to  Mr.  Clark,  to  whom  the  bonds  were  originally 
delivered,  and  that  it  included  at  least  one  bond  for  §5,000. 
The  bonds  demanded  were  thus  identified,  so  that  they  could 
not  be  confounded  with  the  five  bonds  for  $1,000  each,  which 
were  the  subject  of  a  different  loan,  that  had  been  repaid 
before  the  date  of  the  demand  in  question.  This  evidence, 
if  believed  by  the  jury,  permitted  the  inference  that  the 
demand  thus  made  had  reference  to  the  bonds  involved  in 
this  action.  While  the  letter  was  addressed  to  Mr.  Clark, 
it  does  not  appear  that  the  written  demand  was  addressed 
to  him,  but  even  if  this  is  assumed  to  have  been  the  fact,  a 
demand  of  one  partner,  while  the  firm  was  still  in  existence, 
was  equivalent  to  a  demand  upon  all.  Hubbard  t;.  Mat- 
thews, 54  N.  Y.  43,  50  ;  Baird  v.  Walker,  12  Barb.  298 ; 
Ball  V.  Larkin,  3  E.  D.  Smith,  555  ;  Abbott's  Trial  Ev. 
219 ;  Am.  &  Eng.  EncyclopaBdia  of  Law.  528,  E. 

Without  passing  upon  the  other  questions  discussed  by 
counsel,  we  think  that,  for  the  error  already  pointed  out, 
the  judgment  should  be  reversed  and  a  new  trial  granted 
with  costs  to  abide  event. 

All  concur. 
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H.  Jolsen's  Taendstikf  abrikkbr  Enebak  and  Bryn, 
Respondents,  v.  Horace  K.  Thurber  et  oZ.,  Appellants. 

C(mrt  qf  Appeals,  February  25, 1890. 
Reversing  45  Hun,  589,  Mem. 

1.  Contract,  What  necessary  to  constitute. — ^In  order  to  constitute  a  con- 
tract, there  must  be  a  concurrence  of  the  minds  of  all  the  parties  to  the 
thing  to  be  done,  and  imless  all  parties  consent,  there  can  be  no  contract. 

12.  Same, — ^Facts  held  not  to  constitute  a  contract  for  want  of  mutuality. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  a  verdict. 

U.  Morcy  for  appellants. 

Auffust  Beymert^  for  respondents. 

Brown,  J. — The  complaint  alleged  that  on  or  about  the 
19th  or  20th  days  of  November,  1883,  the  plaintiff,  a  corpor- 
ation located  and  engaged  fn  the  manufacture  of  matches  in 
Norway,  received  an  order  from  tlie  defendants  to  ship  and 
deliver  to  them  200  cases  of  matches,  and  all  such  additional 
quantities  of  matches  as  the  plaintiff  could  manufacture  and 
43hip  in  the  course  of  eight  months  following  the  date  of  said 
order.  That  the  plaintiff  accepted  said  order  and  proceed- 
ed to  carry  out  the  same.  That  the  shipments  were  to  take 
place  from  time  to  time  during  such  a  period  as  might  be 
convenient  to  plaintiff  on  the  Wilson  line  of  steamers,  who 
were  the  agreed  carriers  of  said  matches. 

It  further  alleged  willingness  and  readiness  on  plaintiff's 
part  to  carry  out  its  part  of  said  contract  and  tender  from 
time  to  time  to  defendants  of  8,000  cases  of  matches,  and 
refusal  on  defendants'  part  to  accept  said  matches  or  any 
part  of  them,  and  failure  to  carry  out  or  fulfil  the  contract 
on  their  part. 
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It  alleged  that  plaintiff  had  sustained  damages  by  the 
acts  of  defendants  to  the  amount  of  $7,260,  for  which  sum 
judgment  was  demanded.  The  answer,  among  other  things^ 
denied  the  giving  of  any  order  and  the  making  of  any  con- 
tract such  as  was  set  forth  in  the  complaint. 

The  principal  question  litigated  on  the  trial  was  whether 
any  valid  contract  existed  between  the  parties,  and  at  the 
close  of  the  evidence  the  court  was  asked  by  the  counsel  for 
defendant  to  dismiss  the  complaint  on  the  ground  '^  that  no 
contract  by  defendants  to  take  all  the  plaintiff  could  ship 
for  eight  months  was  proven." 

The  court  refused  so  to  hold,  and  submitted  the  question 
to  the  jury  for  them  to  decide  whether  the  evidence  estab- 
lished a  contract,  and  the  question  presented  on  this  appeal 
is  whether  the  evidence  permitted  the  inference,  by  the  juiy,. 
that  such  a  contract  as  alleged  existed. 

After  a  careful  examination  of  the  evidence  we  are  of  the 
opinion  that  it  does  not  establish  a  contract,  and  that  the 
court  erred  in  not  granting  the  motion  to  dismiss  the  com- 
plaint. 

The  plaintiff  was  a  corporation  engaged  in  the  manufac- 
ture of  matches  in  Norway,  and  the  defendants  were  mer- 
chants and  importers  engaged  in  business  in  the  city  of  New 
York.  One  Mr.  Charles  P.  There  appears  as  the  defend- 
ant's agent  in  some  of  the  transactions  to  which  reference  will 
be  made. 

The  first  communication  between  the  parties  bearing  up- 
on the  question  at  issue  was  a  letter  addressed  by  the  plaint- 
iff to  Mr.  Thore  at  Copenhagen,  under  date  of  June  7, 1883. 

So  much  of  this  letter  as  is  of  importance  is  as  follows : 
"  According  to  our  conversation  during  your  last  stay  here^ 
I  by  the  present  have  to  inform  you  that  I  may  be  able  to 
offer  your  firm  in  New  York,  Messrs.  H.  K.  &  F.  B.  Thur- 
ber  &  Co.,  three  to  four  thousand  cases  matches  from.  H. 
Jolsen's  factories,  to  be  shipped  during  the  year  by  about 
800  cases  monthly.'* 


JOLSEN  &  BRYN  v.  THURBER.  539 


Opinion  of  the  CJourt,  by  Bbown,  J. 


Samples  of  the  matches  were  soon  after  sent  to  the  de- 
fendants at  New  York.  Subsequent  to  this  date  business 
relations  of  a  limited  character  appear  to  have  been  estab- 
lished between  the  parties,  the  defendants  ordering  matches 
by  telegram  as  they  desired  them,  and  a  code  was  establish- 
ed between  the  parties  to  facilitate  ordering  by  cable. 

On  October  24th,  the  defendants  wrote  to  the  plaintiff 
explaining  to  them  the  custom  duties,  and  in  what  manner 
matches  must  be  ordered  and  shipped  in  order  that  they  could 
be  imported  at  the  lowest  expense  possible. 

They  also  asked  a  quotation  of  prices  for  their  goods  and 
gave  it  the  form  of  an  invoice  for  shipping  purposes.  On 
the  16th  of  November  the  plaintiff  replied  to  the  inquiry  as 
to  prices.  Up  to  this  date,  all  shipments  by  the  plaintiff 
had  been  made  by  the  Thingvalla  line  of  steamers.  A  fire 
had  broken  out  on  one  of  these  steamera  which,  it  appears 
from  the  evidence,  had  been  attributed  to  the  matches,  and 
for  this  and  other  reasons  no  further  shipments  could  be  made 

by  this  line. 

On  November  19th  the  defendants  cabled  to  the  plaintiff 
as  follows :  "  Gagged,  made  firm  immediate  contract  Wilson 
line,  all  you  can  ship  eight  months."  The  word  "  Gagged  " 
meant  in  the  code  established  between  the  parties  200  cases 
of  matches  of  the  brand  known  as  "  Bear." 

This  dispatch  was  followed  by  a  letter  under  the  same 
date,  the  material  parts  of  which  are  as  follows  :  "  To-day 
we  send  you  the  following  dispatch.  "  Gagged,  made  firm 
immediate  contract  Wilson's  line  all  you  can  ship  eight 
months,"  by  which  is  to  be  understood  that  we  order  from 
you  200  50  gross  cases  Bear  matches.  By  telegram  from 
Copenhagen  we  are  informed  that  shipment  of  matches  by 
the  Thingvalla  line  ceases  and  we  therefore  hope  that  you 
immediately  on  receipt  of  our  telegram  make  firm  contract 
with  the  "  Wilson  Line  "  Company  for  shipment  to  us  of 

your  matches. 

**  The  agents  for  "  Wilson  Line  "  here  refuse  to  make  up 
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contract  for  matches  and  we  hope  that  you  may  have  better 
success  in  making  up  contitict  in  Christiania." 

November  28th  plaintiff  cabled  "  Wilson  freight  27-6 
conditionally.  Leave  me  arrange  best  possible.  Wire." 
Defendants  replied  "  Arrange  best  possible." 

December  1st  plaintiff  wrote  acknowledging  receipt  of 
cablegmm  of  November  l&th  and  stating  that  a  contract 
had  been  made  with  the  Wilson  line  of  which  a  copy  was 
enclosed.  It,  also,  enclosed  a  proposed  contract  acknowl- 
edging the  sale  by  plaintiff  to  defendant  of  three  or  four 
thousand  cases  of  matches  at  prices  specified  in  letter  of 
November  16th,  to  be  shipped  as  plaintiffs  were  ready,  on 
order  from  defendants,  on  Wilson  line  of  steamers  accord- 
ing to  terms  stated  in  proposed  freight  contract. 

It  further  enclosed  power  of  attorney  to  defendants  to 
register  in  the  proper  office  at  Washington  seven  trade 
marks,  pursuant  to  a  request  by  defendants  contained  in 
their  letter  of  October  24.  On  December  7th  the  plaintiff 
wrote  again,  acknowledging  receipt  of  the  defendant's  letter 
of  November  19th  and  referring  to  its  letter  of  December 
1st  for  answer  thereto. 

The  proposed  contract  enclosed  in  the  letter  of  December 
1st  was  never  signed  by  defendants,  nor  returned  so  far  as 
we  are  informed  by  the  record  before  us.  On  December  21st 
plaintiff  cabled  "  What  wanted  after  Gagged."  To  which  no 
reply  was  made,  and  on  January  18, 1884,  defendants  wrote, 
acknowledging  receipt  of  the  letter  of  November  16th  and 
December  1st  with  enclosure,  and  saying  "  Our  Mr.  Thore 
left  for  Europe  on  the  16th  inst.,  and  will  shortly  call  on 
you  when  all  pending  mattera  can  be  arranged  by  him  in 
person." 

Nothing  further  passed  between  the  parties  except  a  let- 
ter by  plaintiff  under  date  of  March  3rd,  complaining  of  the 
failure  to  receive  order,  and  that  Mr.  Thore  had  not  arrived. 
On  April  21st  Mr.  Thore  reached  Christiania,  and  the 
substance  of  his  interview  is  embodied  in  a  letter  to  plaintr 
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ifif's  agent  of  that  date.  Beyond  explaining  the  tariff 
duties  on  matches  as  construed  under  a  then  recent  decision 
of  the  attorney-general  and  stating  that  by  reason  of  the 
increase  of  those  duties  over  those  paid  prior  to  such  decis- 
ion it  was  not  profitable  to  defendants  to  import  matches, 
and,  therefore,  shipments  must  stop,  it  contained  nothing 
material  to  the  question  under  discussion, 

I  have  now  referred  substantially  to  all  the  corespondence 
that  passed  between  the  parties  bearing  upon  the  question 
at  issue.  The  paper  chiefly  relied  upon  by  plaintiff  as  creat- 
ing a  binding  obligation  on  defendants'  part  to  purchase  all 
the  matches  that  plaintiff  could  manufacture  and  ship  for 
eight  months,  is  the  telegram  of  November  19th. 

We  are  of  the  opinion  that  this  telegram  will  not  bear 
the  construction  given  it.     Leaving  out  of  consideration  the 
word  '^  Gagged,"  which  had  a  definite  meaning  given  to  it 
by  the  agreement  of  the  parties,  the  remainder  of  the  dis- 
patch refers  entirely  to  the  shipping  contract  with  the  Wil- 
son line  of  steamei-s.     Nothing  is   said  that  indicates  that 
it  was  the   intention  of  defendants  that  thereafter   their 
relations   with   plaintiff  should  be  any  different  from  what 
they  were  prior  to  sending  the  dispatch.     The  letter  of  the 
same  date  which  followed  fully  explained  the  meaning  of 
the  dispatch  and  gave  the  reason  for  defendants'  desire  to 
make  the  shipping  contract.     The  Thingvalla  line  had  re- 
fused to  carry  the  matches  any  longer,  and  the  agent  for 
the  Wilson  line  at  New  York  refused  to  make  a  contract, 
and  hence  the  letter  states  "  we  therefore  hope  that  you  im- 
mediately on  receipt  of  our  telegram  make   firm  contract 
with  the  Wilson  line  for  shipment  to  us  of   your  matches. 
The  agent  here  refuses  to  make  up  contract  for   matches, 
and  we  hope  that  you  may  have  better  success  in  making 
up   contract   in  Christiania." 

Not  a  single  word  or  expression  is  contained  in  the  letter 
on  the  subject  of  a  contract  with  plaintiff.  This  language 
seems  too  plain  to  admit  of  doubt. 
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The  plaintiff  appears  to  have  inferred  that  as  defendants 
were  willing  to  bind  themselves  to  the  steamship  company, 
that,  therefore,  they  intended  to  bind  themselves  to  the 
plaintiff  to  take  the  product  of  its  factory  during  the  period 
of  the  shipping  contract.  But  this  by  no  means  follows. 
A  special  reason  existed  for  the  making  of  the  shipping 
contract  growing  out  of  the  fire  on  the  Thingvalla  line 
steamer,  and  the  refusal  of  that  company  longer  to  carry 
the  matches.  A  certain  and  sure  means  of  transit  was  nec- 
essary to  the  business  of  importing  the  matches,  and  the 
defendants  may  have  been  entirely  willing  to  assume  the 
obligation  to  the  steamship  line  and  pay  dead  freight,  if  nec- 
essary, to  secure  sure  carriage  of  the  matches  when  ordered, 
and  yet,  owing  to  the  uncertain  construction  of  the  tariff 
laws,  been  unwilling  to  bind  themselves  to  the  purchase 
of  matches  for  a  long  period  of  time,  when  the  result  might 
be  that  the  goods  could  be  imported  only  at  a  loss. 

And  this  we  think  is  what  they  did  do.  The  telegram 
directed  the  plaintiff's  agent  to  make  the  contract  with  the 
Wilson  line  in  behalf  of  the  defendants,  and  the  agent  so 
understood  it,  and  that  neither  he  or  the  plaintiff  was  to 
assume  a  personal  liability  thereon.  At  the  time  of  sending 
the  dispatch  the  tariff  had  been  interpreted  in  two  different 
ways  by  the  secretary  of  the  treasury,  and  he  had  finally 
referred  the  question  to  the  attorney-general.  The  defend- 
ants were  aware,  therefore,  that  if  the  interpretation  of  that 
law  adverse  to  their  construction  was  adopted,  they  could 
import  tlie  matches  only  at  a  loss,  and  as  plaintiff  was  will- 
ing to  sell  its  matches  and  had  been  doing  so  for  several 
months,  no  reason  is  apparent  why  defendants  should  desire 
to  make  a  contract  that  might  prove  to  be  unprofitable  to 
them.  Moreover,  at  the  date  of  the  dispatch  defendants  had 
not  received  the  quotation  of  price  asked  for  by  the  letter 
of  October  24th,  and  the  telegram  could  not  have  been  re- 
garded as  accepting  tlie  offer  contained  in  that  letter.  Such 
prices  were  not  sent  from  Christiania  until  November  16th, 
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three  days  before  the  sending  of  the  telegram.  Acknowl- 
'Cdgment  of  the  receipt  of  the  letter  was  made  by  defendants 
in  their  letter  of  January  18th,  in  connection  with  the  state- 
ment that  Mr.  Thore  had  sailed  for  Europe  and  would  call 
on  plaintiJBE,  "  when  all  pending  matters  could  be  arranged 
by  him  in  person."  The  only  matter  then  pending  was  the 
subject  of  the  purchase  of  the  matches. 

Reading  the  telegram  and  the  letter  of  November  19th, 
in  the  light  of  the  surrounding  circumstances  which  were 
known  to  both  parties,  we  do  not  think  they  can  be  con- 
strued as  intending  or  meaning  anything  more  than  a  direc- 
tion to  plaintiff's  agent  to  make  a  contract  with  the  steam- 
ship line.  The  letter  of  January  18th  certainly  shows  that 
up  to  that  time  defendants  had  not  intentionally  made  an 
agreement.  They  had  not  signed  the  proposed  contract 
sent  them,  and  the  matter  was  referred  to  Mr.  Thore  to  be 
arranged  by  him  in  person. 

It  is  hardly  necessary  to  add  that  no  construction  that 
plaintiff  gave  to  the  dispatch  and  letter  of  November  19th, 
and  nothing  that  it  did  in  reliance  thereon,  could  create  a  con- 
tract between  the  parties.  A  contract  imports  mutuality 
and  there  must  be  the  concurrence  of  the  minds  of  all 
parties  in  reference  to  the  thing  to  be  done,  and  there 
can  be  no  contract  unless  all  parties  assent. 

We  are  unable  to  find  in  the  telegram  and  letter  of  Novem- 
ber 19th  the  expression  of  any  intention  on  the  defendants' 
part  to  take  the  product  of  the  plaintift*'s  factoiy  during  the 
term  of  the  shipping  contract. 

We  are  of  opinion,  therefore,  that  the  complaint  should 
have  been  dismissed. 

The  judgment  must  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  event. 

All  concur ;  Potter  and  Bradley,  J  J.,  in  result. 

Potter  and  Bradley,  JJ.,  concur  in  granting  a  new 
trial  on  the  ground  that  it  was  error  for  the  court  to  instruct 
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the  jury  that  if  plaintiff  was  led  to  believe  by  the  dispatch 
of  November  19th  that  the  defendants  desired  plaintiff  to 
ship  all  the  matches  which  it  could  manufacture  during  the 
period  of  eight  months  and  acted  upon  it  in  good  faiths 
that  it  had  established  a  right  of  action  against  defendants. 
That  such  error  was  in  making  the  effect  of  the  dispatch 
upon  the  defendant's  liability  dependent  solely  upon  the 
belief  which  it  induced  the  plaintiff  to  entertain  in  respect 
to  its  purpose. 


Chables  Webner,  et  al.^  Appellants,  v.  Minna  C.  Tuch^ 

et  aL^  Respondents. 

Court  qf  Appeals^  January  31, 1890. 

Affirming  62  Hun,  269. 

Appeal  Undertaking, — An  undertaking  on  appeal  in  a  foreclosure  action 
against  waste,  and  for  tlie  value  of  use  and  occupation,  operates  as  a 
stay  of  proceedings,  without  a  covenant  to  pay  a  deficiency,  and  the 
option  is  with  the  appellant  to  give  either  form  of  undertaking. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  affirming  an  order  staying  proceedings  in  the  action. 

Reynolds^  Stanchfield  ^  CollinSy  for  appellants. 

Simpson  ^  Werner^  for  respondents. 

Per  Curiam. — The  construction  of  §  1831  of  the  Code 
of  Civil  Procedure,  adopted  in  Grow  v.  Garlock,  29  Hun^ 
698,  which  on  an  appeal  in  foreclosure  cases  holds  that  an 
undertaking  against  waste  and  for  the  value  of  use  and  oc- 
cupation operates  as  a  stay  of  proceedings  without  a  cove- 
nant to  pay  a  deficiency,  and  that  the  appellant  mg,y  choose 
to  give  either  form  of  the  undertaking,  with  equal  effect,  is 
approved  for  the  reasons  there  given. 

The  order  is,  therefore,  affirmed,  with  costs. 

All  concur. 
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The  New  Yobk  Rubber  Company,  Appellant,  v.  John 

RoTHEBY,  et  al.y  Respondents. 

Coiart  of  AppealSy  Janurary  31,  1890. 
Beyersing  53  Hun,  032,  Mem. 

1.  Appeal.    Case.     Eesettlement. — The  appellant  is  entitled,  as  of  strict 

right  to  have  the  case  show  the  actual  facts  as  they  really  happened  on 
the  trial,  so  that  the  appellate  court  can  decide  upon  a  record  which  is 
absolutely  correct. 

2.  iSame.— The  case  herein  was  directed  to  be  re-settled  by  the  trial  court 

so  as  to  contain  the  occurrences  upon  the  trial  with  respect  to  the 
request  to  charge  and  exception  as  they  are  made  to  appear  from  the 
appeal  record. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  affirming  an  order  denying  a  motion  for  a  resettle- 
ment of  the  case. 

Aiisten  (7.  Fox^  for  appellant. 

JET.  I[.  Hustis^  for  respondents. 

Gbay,  J. — The  case,  as  now  presented  to  us,  is  not  ma- 
terially changed  by  the  new  matters,  upon  which  the  trial 
justice  has  refused  the  plaintiff's  motion  for  the  resettle- 
ment of  his  case  on  appeal  in  this  action. 

Upon  our  prior  consideration  of  these  proceedings,  we  held 
112  N.  Y.  592 ;  21  N.  Y.  State  Rep.  841,  that  the  appellant 
was  entitled,  as  of  strict  right,  to  have  the  case  show  the 
actual  facts  as  they  really  happened  on  the  trial,  so  that  the 
appellate  court  can  decide  the  case  upon  a  record  which  is 
absolutely  correct.  In  delivering  the  opinion  of  the  court. 
Judge  Peckham  reviewed  the  facts  carefully  upon  which 
his  opinion  was  based,  and  by  our  judgment  the  motion  for 
a  resettlement  was  granted.     Our  order  to  that  effect  was 

35 
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made  the  order  of  the  supreme  court ;  but  when  the  matter 
came  on  anew,  the  trial  justice  still  refused  to  settle  the 
case  in  accordance  with  the  apparent  fact.  Tlie  ^^  actual 
history  of  the  request/'  which  the  justice  now  inserts  in  the 
case  by  order,  and  on  which,  with  a  new  affidavit  by  Mr. 
Hustis,  the  appellant's  counsel,  the  order  appealed  from  is 
now  based,  contains  no  contradiction  of  the  fact  on  which 
our  prior  opinion  was  predicated,  viz.,  the  fact  sworn  to  on 
behalf  of  the  plaintiff  and  plainly  appearing  in  the  original 
papers  that  the  fifth  request  in  writing  was  fii-st  marked 
"  refused  "  and  was  again  refused  in  open  court  upon  the 
conclusion  of  the  charge.  In  the  paper  now  caused  by  the 
justice  to  be  inserted  as  a  "  history  "  of  what  occurred,  he 
says  he  ^^  supposed  "  he  marked  an  assent  to  all  of  the  re- 
quests ;  that  not  a  word  was  spoken  about  them,  and  the 
paper  was  handed  back  to  plaintiff's  attorney  in  silence.  I 
then  charged  the  jury,  etc.,  and  no  objection  was  made  by 
plaintiff's  attorney  to  the  charge.  After  the  jury  retired 
the  plaintiff's  attorney  said  something  to  the  reporter,  etc. 

There  is  in  all  of  this  nothing  contradictory  of  or  incon- 
sistent with  the  fact  of  the  plaintiff  again  requesting  aloud 
that  the  justice  charge  the  fifth  written  request,  and  of  his 
refusal  to  charge  it  except  as  charged,  and  of  the  exception 
to  such  refusal.  The  judge's  statement  plainly  only  covers 
what  preceded  the  delivery  of  his  charge ;  the  absence  of  an 
objection  to  the  charge,  and  something  that  took  place  after 
the  jury  retired.  For  the  concluding  part  of  the  statement 
that  "  not  a  word  was  said  as  to  the  requests  not  being 
covered  by  the  charge  and  not  an  exception  was  taken,"  by 
the  usual  relation  of  words  and  phrases  to  each  other,  we 
can  only  take  to  have  reference  to  the  allusions  of  the  just- 
ice to  the  occurrences  after  the  retirement  of  the  jury.  Nor 
is  it  contradictory  of  the  precise  contention  here.  And  this 
must  be  so,  for  the  reason  that  Mr.  Hustis,  in  his  affidavit, 
admits  and  says  that  after  the  judge  had  charged  the  jury 
the  plaintiff's  counsel  requested  the  court  to  charge  various 


THURBER  V.  STIMMEL.  647 


statement  of  the  Case. 


questions  and  read  some  requests  in  writing  to  the  court  to 
charge  the  jury,  but  which,  he  says,  were  granted.  If  we 
were  to  read  or  construe  the  judge's  statement  otherwise 
than  as  I  have  done,  we  should  have  the  defendant's  coun- 
sel also  in  direct  antagonism  with  the  trial  justice  and  de- 
posing in  conflict  with  the  judge's  recollection.  This  is  a 
confusion  in  recollections  we  need  not  assume  so  unneces- 
sarily, for  Mr.  Hustis'  aflBdavit  was  before  the  justice  when 
he  made  his  certificate.  So,  while  I  think  it  a  matter  for 
regret  that  this  matter  should  have  come  into  this  exceed- 
ingly embarrassing  condition,  I  see  no  reason  to  discredit 
the  statements  of  the  plaintiffs  counsel  and  the  proofs  of 
what  took  place.  On  the  contrary,  I  am  convinced  of  the 
truth  of  the  occurrence  as  it  is  reflected  in  the  moving 
papers  and  the  original  papers. 

We  are  not  passing  now  on  these  requests  or  the  excep- 
tions, either  as  to  their  force  or  materiality.  That  is  a 
matter  for  consideration  when  the  case  on  appeal  from  the 
judgment  reaches  us.  We  only  mean  to  hold  that  that  case 
should  contain  the  occurrences  upon  the  trial  with  respect 
to  the  request  and  the  exception  as  they  are  made  to  appear 
from  this  record. 

The  orders  of  the  special  and  general  terms  should  be  re- 
versed, with  costs  here  and  in  the  supreme  court,  and  the 
motion  for  a  resettlement  granted. 

All  concur,  except  Ruger,  Ch.  J.,  dissenting. 


Fbangis  B.  Thitrber,  et  al.^  Respondents,  v.  John  Stim- 

MEL,  Appellant. 

Court  of  AppealSj  February  25,  1800. 

» 

Affirming  48  Hun,  620,  Mem. 

Appeal,  Findings. — Where  there  is  evidence  sufficient  to  sustain  the 
findings  of  the  court  below,  though  some  of  it  may  partake  of  the 
character  of  conclusions  of  the  witness,  the  court  of  appeals  cannot 
decide  upon  its  credibility. 
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Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  the  deci- 
sion of  the  court. 

Abner  C.  Thomas^  for  appellant. 

H.  More,  for  respondents. 

« 

Pegkham,  J. — The  facts  stated  by  the  judge  clearly  war- 
rant his  conclusion  of  law  in  favor  of  the  claim  of  the  plain- 
tiffs. The  only  question  for  us  is  to  inquire  whether  there 
is  any  evidence  in  the  case  upon  which  the  findings  can  be 
based.  A  careful  perusal  of  the  evidence  brings  us  to  the 
conclusion  that  there  is.  Some  of  the  testimony  might  per- 
haps, be  said  to  paitake  of  the  character  of  conclusions  of 
the  witness,  but  there  is  evidence  which,  if  believed,  is  suf- 
ficient to  show  that  the  mortgage  in  Lane^s  hands  was  paid 
down  to  $3,500  when  he  assigned  it  to  defendant,  and  that 
the  latter  took  it  as  a  valid  lien  for  that  amount  only.  We 
cannot  decide  upon  its  credibility.  It  may  be  that  the  de- 
fendant has  not  secured  what  ho  thought  he  was  obtaining 
when  he  took  the  assignment  of  the  mortgage,  but,  in  the 
face  of  the  evidence  and  of  the  findings  of  the  court  below, 
we  can  give  him  no  relief. 

The  judgment  must  be  affirmed,  with  costs. 

All  concur. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account 
of  John  Wiley,  as  General  Guardian,  etc. 

Court  of  Appeals,  March  4,  1890. 

Affirming  55  Him,  248. 

Guardian,  Accounting,— An  application  for  the  accounting  of  a  repre- 
sentative of  a  deceased  guardian  may  be  made  immediately  upon  his 
appointment. 
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Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  affirming  an  order  of  the  surrogate  directing  an  ac- 
counting by  the  administratrix  of  a  general  guardian. 

Wm.  J.  LyncKf  for  appellant. 

Edward  C.  Perkins^  for  respondent. 

Per  Curiam. — The  case  of  In  re  Accounting  of  Clark,  as 
Executor  of  Fithian,  has  just  been  decided  by  this  court, 
and  not  yet  reported. 

In  that  case  Clark,  the  executor  of  Fithian,  had  died,  and 
Clark's  executrix  had  been  appointed  but  the  day  before 
the  filing  of  the  petition  of  Mrs.  Fithian  to  compel  such  ex- 
ecutrix to  show  cause  why  the  account  of  Clark,  as  the  ex- 
ecutor of  Fithian,  should  not  be  rendered  and  settled. 

We  held  that  the  section,  2606,  of  the  Code  gave  the 
surrogate  jurisdiction,  upon  the  death  of  an  executor,  to 
require  his  executor  or  administrator  to  account  for  and  de- 
liver over  the  trust  estate  precisely  as  if  the  letters  of  the 
deceased  executor  had  been  revoked  in  his  lifetime  and  he 
had  been  called  upon  to  deliver  up  the  assets,  and  that  his 
representative  stood  in  his  place  for  the  purpose  of  such 
accounting  and  delivery. 

While  the  question  of  the  precise  time  within  which  such 
accounting  could  be  demanded  was  not  raised  in  that  case, 
yet  we  are  of  the  opinion  that  the  true  construction  of  the 
section  permits  the  application  to  be  made  immediately  up- 
on the  appointment  of  the  executor  of  the  guardian  or  ad- 
ministrator, etc. 

This  leads  to  an  affirmance  of  the  order. 

All  concur,  except  G&at,  J.  not  sitting. 
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Chablbs  W.  Dohebty,  et  al.^  Respondents,  v.  Gbobgb  W. 
Matsell,  Jr.  et  al.^  Appellants. 

Court  of  Appeals,  March  11, 1890. 
Affirming  66  Super.  70. 

L  Adverse  peeeeeHon.  Tax  Zecue.— Though  a  person  who  enters  into  poe- 
session  of  land  under  a  void  lease  is  not  estopped  from  disputing  the  title 
of  the  real  owner,  and  can,  during  the  term,  originate  an  adverse  pos- 
session, yet  such  lease  is  competent  and  persuasive  evidence  that  he 
entered  into  and  held  possession  of  the  land  under  the  lease,  and  that 
he  claimed  no  other  title  thereto. 

2.  Same.  PresumptiorL — Possession  of  land  is  always  presumed  to  be  in 
subordination  to  the  true  title,  and  one  who  claims  to  have  acquired 
title  by  adverse  possession  must  show  that  he  and  his  grantors  held  the 
land  adversely  and  in  hostility  to  the  true  owner  claiming  the  entire 
title  thereto. 

8.  Same, — Where,  but  for  the  lease,  the  evidence  is  ample  to  show  an  ad- 
verse possession,  the  existence  of  the  lease,  whether  valid  or  invalid 
and  the  entry  thereunder,  characterize  such  possession. 

4  Same. — ^The  conveyance  by  quit-claim  deed,  and  the  assignment  of  the 
lease  at  the  same  time,  subject  to  the  rents  and  covenants  therein  con- 
tained, authorize,  if  they  not  absolutely  require,  the  inference  that  all 
that  was  intended  to  be  conveyed  was  the  term  under  the  lease. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
perior court  of  the  city  of  New  York,  aflBrming  a  judgment 
entered  upon  a  decision  of  the  court. 

Emanuel  Jl  Myers^  for  appellants. 

Alex.  Thain^  for  respondenst. 

Earl,  J. — There  is  no  dispute  that  the  record  title  to  the 
land  in  question  was  in  the  plaintiffs  and  the  sole  reliance 
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of  the  defendants  is  upon  a  title  by  adverse  possession. 
The  facts  upon  which  they  base  their  claim  are  as  follows : 
Prior  to  1849  the  land  was  vacant,  unimproved  and  unoc- 
cupied, and  on  the  25th  day  of  September,  1848,  in  pursu- 
ance of  a  sale  conducted  for  that  purpose,  a  tax  lease  there- 
of for  a  term  of  twenty-five  years  was,  on  behalf  of  the  city 
of  New  York,  executed  to  George  W.  Matsell.  In  that 
lease  it  is  recited  that  the  owner  had  neglected  to  pay  the 
taxes  upon  the  land,  and  that  Matsell  was  entitled  to  hold 
the  land  ^^  against  the  owner  or  owners  thereof,  and  all 
claiming  under  him,  her  or  them,  until  such  purchaser's 
term  thereon  should  be  fully  complete  and  ended."  It  was 
provided  in  the  lease  that  Matsell,  his  executors,  adminis- 
trators and  assigns,  should  be  at  liberty  "  to  remove  all 
the  buildings  and  materials  which  he,  she  or  they  shall  erect 
or  place  thereon  during  said  term,  within  one  month  after 
the  expiration  of  the  said  term,  but  shall  leave  the  five  lots, 
with  the  streets  fronting  the  same,  in  the  order  required  by 
the  regulations  of  the  common  council." 

In  pursuance  of  that  lease  Matsell  took  possession  of 
the  land,  erected  buildings  thereon  and  occupied  the  same  un- 
til the  28th  day  of  February,  1857,  when  he  executed  a  quit- 
claim deed  thereof  to  Andrew  H.  Mickle,  and  at  the  same 
time  assigned  to  hini^he  tax  lease,  subject  to  the  rents  and 
covenants  therein  contained.  Mickle  occupied  the  land  and 
received  the  rents  thereof  until  some  time  in  1858, 
when  Matsell  again  resumed  possession  of  the  land 
without,  so  far  as  appears  in  the  case,  any  reconvey- 
ance of  the  land  or  any  reassignment  of  the  lease  to 
him ;  and  he  continued  to  occupy  the  land  and  receive 
the  rents  thereof  until  the  Ist  day  of  November, 
1864,  when  he  conveyed  the  same  by  a  quit  claim 
deed  to  his  son,  the  defendant,  George  W.  Matsell,  Jr., 
who  has  since  occupied  and  possessed  the  same.  On  the  30th 
day  of  April,  1883,  the  persons  who  owned  the  land  (  un- 
less their  title  had  been  lost  by  adverse  possession  )  con- 
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veyed  the  same  to  Charles  Jones,  for  whose  Jbenefit,  as 
grantee,  this  action  was  brought  on  the  19th  day  of  Octo- 
ber, 1883. 

There  was  no  evidence  that  Mickle  or  that  George  W. 
Matsell,  Sr.,  prior  to  the  1st  day  of  November,  1864,  ever 
claimed  any  title  to  the  land,  except  under  the  lease,  or 
ever  did  any  act  inconsistent  with  a  claim  of  right  under 
the  lease.  The  court,  at  the  trial  term,  refused  to  find  that 
either  Matsell,  Sr.,  or  Mickle  occupied  the  land  under  a 
claim  of  title  adverse  to  the  true  ownei^s,  or  that  they  oc- 
cupied claiming  the  entire  title  to  the  land ;  but  on  the 
contrary,  it  found  that  the  defendants  and  theii*  grantees 
did  not  for  twenty  yeai-s  before  the  commencement  of  the 
action  hold  the  land  adversely  to  the  plaintiffs  or  their 
grantors. 

It  is  undoubtedly  true  that  for  irregularities  in  the  im- 
position of  the  taxes  and  in  the  proceedings  leading  to  the 
sale,  the  lease  was  void.  But  Matsell  entered  under  the 
lease,  and  his  right  to  hold  under  it  does  not  appear  ever 
to  have  been  disputed.  While  under  sucli  a  lease  he  was 
not  estopped  from  disputing  the  title  of  the  real  owners, 
and  while  during  the  term  he  could  have  originated  an  ad- 
verse possession,  yet  he  did  not  do  so ;  and  the  lease  al- 
though void  was  competent  and  persuasive  evidence  that 
he  entered  into  and  held  possession  of  the  land  under  the 
lease,  and  that  he  claimed  no  other  title  thereto.  In  order 
to  establish  title  by  adverae  possession  it  was  incumbent 
upon  the  defendants  to  show  that  they  and  their  grantors 
held  the  land  adversely  and  in  hostility  to  the  true  owner, 
claiming  the  entire  title  thereto.  Hoyt  v.  Dillon,  19  Barb., 
644 ;  St.  Vincent  Orphan  Asylum  ».  City  of  Troy,  76  N.  Y. 
108;  Gross  v.  Wei  wood,  90  id.  638;  Sands  v.  Hughes, 
63  Id.  287. 

Possession  of  land  is  always  presumed  to  be  in  subordi- 
nation to  the  true  title,  and  one  who  claims  that  it  is  in  hos- 
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tility  to  such  title  must  give  evidence  showing  that  fact  or 
from  which  the  fact  may  properly  be  inferred. 

Here  the  evidence  and  circumstances  were  ample  to  jus- 
tify a  finding  that  Matsell,  Sr.,  never,  during  the  time  he 
possessed  the  laud,  claimed  to  own  anything  more  than  the 
•estate  which  the  lease  purported  to  give  him,  and  that  the 
land  was  never  possessed  adversely  and  in  hostility  to  the 
true  ownei-8  prior  to  the  1st  day  of  November,  1864.  The 
•quitrclaim  deed  to  Mickle  was  an  appropriate  instrument 
for  the  conveyance  of  Matsell's  interest  in  the  term,  and 
the  assignment  at  the  same  time  of  the  lease,  subject  to  the 
rents  and  covenants  therein  contained,  authorizes,  if  it 
does  not  absolutely  require,  the  inference  that  all  that  Mat- 
£ell  intended  to  convey  was  his  term  under  the  lease.  The 
fact  that  he  resumed  possession  of  the  premises  in  1858, 
without,  so  far  as  appears,  any  reconveyance  to  him,  cer- 
tainly is  not  conclusive  evidence  that  he  intended  then  to 
■assert  an  absolute  title  to  the  land ;  but  the  inference  is 
permissible  and  most  probable  that  there  was  either  an  un- 
<lisclosed  reconveyance  to  him  by  Mickle  or  some  arrang- 
ment  between  Mickle  and  him  by  which  he  was  to  resume 
his  former  title.  It  must  be  presumed,  in  the  absence  of 
other  proof,  that  he  occupied  the  premises  as  he  did  before 
the  conveyance  to  Mickle,  and  as  Mickle  did.  He  knew 
the  existence  of  the  lease  and  that  he  had  no  right  to  oc- 
cupy the  premises  except  by  virtue  thereof,  and  there  can  be 
no  presumption  that  he  intended,  without  any  title  or  right, 
to  acquire  by  simple  possession  the  title  to  this  laud  and 
thus  without  a  shadow  of  right  deprive  the  true  owners 
thereof.  If  the  adverse  possession  of  these  premises  com- 
menced at  any  time  before  the  expiration  of  the-  lease  from 
the  city,  the  evidence  authorized  a  finding  that  it  com- 
menced not  earlier  than  the  1st  day  of  November,  1864,  when 
Matsell  conveyed  to  his  son.  The  defendants  admit  that 
at  the  time  of  the  conveyance  of  the  land  to  Charles  Jones 
they  clainiied  the  adverse  possession  under  that  title,  and, 
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therefore,  it  was  proper  that  this  action  should  be  com- 
menced in  the  name  of  the  grantors  for  the  benefit  of  their 
grantee,  under  §  1501  of  the  Code. 

The  case  of  Sands  v.  Hughes,  supra^  is  not  an  authority 
for  the  defendants.  That  case  holds  that  a  lessee  under 
such  a  lease  is  not  estopped  from  disputing  the  title  of  the 
supposed  owner  for  whose  default  in  the  payment  of  the 
taxes  the  land  was  sold  by  the  city,  and  that  during  the 
term  of  such  a  lease,  even  if  valid,  an  adverse  possession 
may  be  originated  which  will  ripen  into  a  title  within 
twenty  yeai*s  after  the  end  of  the  term ;  and  that  if  the 
lease  is  invalid  an  adverse  possession  may  originate  and 
commence  to  run  at  any  time  which  will  ripen  into  a  title 
within  twenty  years  from  the  time  it  originated.  There 
the  adverse  possession  under  claim  of  title  was  found.  But 
the  diiBculty  with  the  case  of  the  defendants  here  is  that 
there  is  no  evidence  requiring  a  finding  that  Mickle  or 
George  W.  Matsell  ever  originated  an  advei*se  possession 
or  claimed  an  adverse  title  earlier  than  the  1st  of  Novem- 
ber, 1864,  and  the  defendants,  therefore,  failed  at  the  trial, 
as  they  must  fail  here,  on  the  ground  that  they  did  not 
establish  the  adverse  possession  upon  which  they  seek  to 
base  their  title.  But  for  the  lease,  the  evidence  was  ample 
to  show  the  adverse  possession.  But  the  existence  of  that,, 
whether  valid  or  invalid,  and  the  entry  there  under  charac- 
terizes the  possession  and  must  properly  dominate  this 
case. 

We  are,  therefore,  of  opinion  that  the  judgment  should 
be  affirmed,  with  costs. 

All  concur. 
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Thb  People  ex  rel.  Nathan  B.  Warren  et  al.j  Respond- 
ents, V.  Edward  Carter  et  al.^  Appellants. 

Court  cf  Appeals,  March  18,  1890. 

Affirming  54  Hun,  633,  Mem. 

1.  Taxes,  Beoiew. — ^In  proceedings  to  review  an  assessment,  adjudications 

made  in  prior  years  are  binding  and  conclusive  upon  the  parties  there- 
to  as  to  the  present  value  of  the  property,  unless  there  has  been  some 
subsequent  increase  or  change  affecting  its  assessable  value,  though  some 
of  the  assessors  have  entered  upon  new  terms  of  office. 

2.  Same.  Bar, — Where  one  pays  taxes  imposed  under  an  assessment  which 

is  not  void,  but  simply  excessive  and  unequal,  and  gives  notice  of  his 
proceedings  to  review  and  correct  the  same,  such  a  payment  under 
protest  cannot  be  set  up  as  a  bar  to  the  further  prosecution  of  the  pro- 
ceedings. 

3.  Same,  Costs, — In  proceedings  under  chap.  269  of  Laws  of  1880,  to  review 

an  assessment,  where  it  appears  to  the  court  that  the  assessors  have 
acted  **  with  gross  negligence,'*  costs  may  be  awarded  against  them. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  order  reducing  assessment. 

Earl,  J. — This  is  a  proceeding  similar  to  the  one  just 
considered  to  review  an  assessment  upon  the  same  property 
for  the  year  1888.  Upon  the  facts  the  court  found  that 
there  had  been  no  change  in  the  value  of  the  property  since 
the  years  1885  and  1886,  and  that,  therefore,  the  adjudica- 
tions made  in  the  similar  proceedings  instituted  in  those 
years  were  binding  upon  the  assessors  and  should  have  con- 
trolled their  action ;  and  the  views  we  have  expressed  in 
the  prior  case  are  applicable  to  this. 

The  point  is  again  made  in  tliis  case  that  the  relators  did 
not  appear  before  the  assessora  on  the  "  grievance  "  day  in 
1888,  and  request  to  have  the  assessment  corrected.  But 
they  allege  in  their  petition  that  while  the  assessors  were 
sitting  to  hear  grievances  and  to  correct  the  assessment  roll, 
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and  before  they  had  completed  and  delivered  the  same, 
they  appeared  ^^  before  said  assessors  and  gave  notice  of  said 
judgments  heretofore  entered  in  said  matters ''  (meaning 
the  judgments  in  the  certiorari  proceedings  in  1886  and  1886) 
and  of  the  affirmance  by  the  court  of  appeals  of  the  reduc- 
tion as  to  the  "  River  View  property,"  and  these  allegations 
are  not  denied  in  the  return  of  the  defendants,  wherein  they 
substantially  admit  the  same  as  follows :     "  These  defend- 
ants further  certify  and  return  that,  according  to  their  best 
judgment  and  belief,  they  listed  the  relators*  real  property, 
known  and   described  as  ^  River  View,'  at  a  valuation  of 
$60,500 ;  but  on  reviewing  such  assessment  as  required  by 
law,  the  relators  having  complained  that  the  said  valuation 
was  too  high,  these  defendants,  as  such  assessors,  hoping  to 
satisfy  the  said  relators,  reduced  the  valuation  of  said  real 
property  to  the  sum  of  $50,000."     And  the  court  found  that 
the  assessors  ^^  treated  the  matter  of  the  assessment  against 
*  River  View '  property  at  said  time,  to  wit,  the  year  1888, 
when  they  sat  as  a  board  to  hear  grievances,  as  though  the 
relators  had  objected  to  the  assessment  of  $60,500,  and  had 
asked  for  a  reduction  of  the  same  to  the  amount  fixed  by  the 
court  for  the  previous  years,  to  wit,  1885  and  1886."     There- 
fore, it  fairly  appears  in  the  record  that  the  relators  did  at  the 
proper  time  complain  of  the  assessment  as  excessive,  and 
asked  to  have  the  same  reduced  to  the  amount  previously 
adjudicated  as  the  value  of  the  property,  and  that  the  as- 
sessors so  iindei*stood  it. 

The  court  having  found  that  the  assessors  acted  with  gross 
negligence  in  assessing  the  property  at  $50,000  in  the  year 
1888,  was  authorized  by  the  statute  (§  6)  to  impose  costs 
upon  them. 

We  are,  therefore,  of  opinion  that  the  judgment  should 
be  affirmed,  with  costs. 

All  concur,  except  Ruqeb,  Ch.  J.,  diBsenting. 


TEALL  V.  CONSOLIDATED  LIGHT  CO.      567 


Statement  of  the  Case. 


TiMOTHy  H.  Tball,  Respondent,  v.  The  Consolidated 
Elbctbic  Light  Company,  Appellant. 

Court  of  Appeals^  March  18,  1890. 
Affirming,  50  Hun,  602,  Mem. 

1.  Pleading.  Burden  of  Proqf.'-WheTe^  In  an  action  to  recover  compen- 

sation for  seiTices  and  expenses,  under  a  contract,  defendant  admitted 
that  a  contract  had  been  made,  but  denied  that  plaintiff  had  rendered 
services  under  it,  and  alleged  that  the  contract  in  suit  was  made  with 
another  party,  etc.,  the  plaintiff  started  on  the  trial  with  his  contract 
admitted,  and  the  burden  was  on  the  defendant  to  prove,  in  order  to 
avoid  the  binding  obligations  of  such  contract,  the  matters  alleged  in 
the  second  portion  of  the  answer. 

2.  Appeal. — The  trial  court,  in  making  a  right  ruling  upon  an  erroneous 

theory,  or  upon  an  erroneous  assumption,  commits  no  error  for  which 
his  decision  can  be  reversed. 

3.  Same. — Where  the  plaintiff  does  not  allude,  on  the  trial,  to  the  admission 

of  a  contract  in  the  answer,  but  gives  proof  of  the  execution  of  the 
contract  by  defendant,  and  the  court  directs  a  verdict  for  plaintiff;  he 
has  the  right,  though  the  court  may  have  been  in  error  in  holding  the 
contract  proved,  to  avail  himself  of  the  admission  to  sustain  the  ruling 
on  appeal,  even  though  it  was  not  taken  into  consideration  by  the  court 
below. 

4.  Same. — But  it  seems  that  if  the  case  had  been  submitted  to  the  jury 

upon  the  evidence,  and  they  had  rendered  a  verdict  for  the  defendant, 
the  plaintiff,  having  acted  upon  the  theory  that  the  contract  was  in 
issue,  could  not,  upon  appeal  or  motion  to  set  aside  the  verdict,  have 
relied  upon  the  admission. 

5.  Trial.  Question  for  the  jury.— Where  the  plaintiff,  in  his  complaint, 

admitted  a  payment  of  $200,  and  on  the  trial  testified  that  it  was  only 
$100,  and  was  allowed  to  amend  accordingly,  and  the  defendant  did 
not  allege  payment  in  his  answer  nor  prove  any  larger  sum  on  the  trial, 
there  was  nothing,  in  regard  to  tiiis  matter,  for  submission  to  the 
jury. 

Appeal  from  a  judgment  of  the  general  term  of  the  supreme 
court,  affirming  a  judgment  entered  upon  a  verdict  directed 
by  the  court. 
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CTuM.  C.  BulU  for  appellant. 

George  H.  Sears^  for  respondent. 

Earl,  J. — This  action  was  brought  by  the  plaintiff  to 
recover  compensation  for  his  services  and  expenses  while  in 
the  employment  of  the  defendant  under  a  contract  with  it. 
The  principal  contention  of  the  defendant  is,  that  it  made 
no  contract  with  the  plaintiff,  and  that  he  rendered  no  ser- 
vices for  it.  The  plaintiff  in  his  complaint  alleges  as  fol- 
lows :  ^^  That  on  or  about  the  20th  of  June,  1884,  said 
defendant,  through  its  duly  authorized  acting  officer  and 
agent,  entered  into  an  agreement  or  contract  with  this 
plaintiff,  by  which  said  defendant  hired  and  employed  said 
plaintiff  as  its  agent  or  servant  for  six  months  from  said 
20th  of  June,  1884,  to  engage  in  the  selling  of  electric  light- 
ing plants,  electric  machinery,  etc.,  and  agreed  to  pay  said 
plaintiff  for  his  services  therefor  for  the  first  three  months  at 
the  rate  of  $1,500  per  annum,  and  three  dollars  per  day  to- 
wards traveling  expenses,  and  for  the  three  ensuing  months  at 
the  rate  of  $1,800  per  annum,  with  three  dollars  per  day  to- 
wards traveling  expenses,  with  also  a  commission  of  ten  per 
cent,  on  all  sales  of  dynamos,  lamps  and  switches  made  by 
plaintiff  during  said  period,  said  plaintiff  to  visit  such  places 
and  work  where  he  in  his  judgment  deemed  it  best  for  the 
interest  of  both  parties  and  also  where  defendant  should 
direct."  And  he  further  alleges  that  he  entered  upon  the 
performance  of  his  contract  and  worked  for  the  defendant 
under  the  same  from  June  20th  to  December  20th,  1884,  and 
during  that  time  expended  a  large  sum  of  money  in  travel- 
ing and  other  expenses.  The  defendant's  answer  in  the 
portion  thereof  marked  "  I "  contains  the  following:  "  This 
defendant  admits  that  a  contract  or  agreement  was  made 
between  and  by  the  parties  to  this  action,  in  form  as  stated 
in  the  complaint  in  this  action,  but  this  defendant  denies 
that  the  plaintiff  rendered  any  services  under  said  con- 
tract, or  that  this  defendant  paid  the  plaintiff  the  moneys 
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alleged  in  the  said  complaint  to  have  been  paid  to  the  plaint- 
iff, or  any  sum  of  money  whatever,  and  this  defendant  denies 
that  there  is  due  and  owing  to  the  plaintiff  any  sum  of 
money  by  reason  of  any  of  the  matters  alleged  in  the  com- 
plaint herein."  And  then  in  the  portion  thereof  marked  "  II " 
the  following  is  found :  '*  And  for  a  second  and  separate 
defense,  this  defendant  denies  tliat  the  contract  in  suit  was 
made  by  or  through  any  authorized  oflScer  or  agent  of  this  de- 
fendant, but  this  defendant  alleges  and  avers  that  the  contract 
in  suit  was  signed  and  executed  on  the  part  of  this  defend- 
ant by  its  vice-president,  Hugh  R.  Garden,  without  author- 
ity and  through  a  mutual  mistake,  that  the  plaintiff  well 
knew  and  the  said  Garden  well  knew  at  the  date  of  execution 
of  said  contract  that  the  Sawyer-Man  Illuminating  Company, 
Limited,  a  corporation  organized  and  incorporated  under 
the  laws  of  the  state  of  New  York,  of  which  the  said  Hugh 
R.  Garden  was  then  and  still  is  the  secretary  and  treasurer, 
was  licensed  by  deed  of  grant  by  the  defendant  herein 
prior  to  the  execution  of  the  contract  set  out  in  the  com- 
plaint herein,  to  sell  and  vend  in  the  states  of  New  York, 
New  Jersey  and  Connecticut  the  goods,  wares,  merchandise 
and  manufactures  described  in  the  complaint  herein,  and 
that  the  services  of  said  plaintiff  were  desired  for  and  on 
behalf  of  said  Sawyer-Man  Illuminating  Company,  Limited. 
"And  that  all  the  services  set  out  in  the  complaint,  so  far 
as  they  were  rendered,  were  rendered  to  and  on  behalf  of 
the  Sawyer-Man  Illuminating  Company,  Limited ;  that  the 
said  mutual  mistake  was  recognized  and  acknowledged  by 
the  parties  to  said  contract,  and  upon  the  discovery  of  said 
mistake,  and  before  the  plaintiff  had  made  any  sales  or 
rendered  any  services,  he  adopted  the  title  of  agent  of  the 
Sawyer-Man  Illuminating  Company,  Limited;  that  all  sales 
made  by  the  plaintiff,  and  all  contracts  entered  into  by  him  in 
the  employment  set  out  in  the  complaint  herein,  were  made 
by  him  as  agent  of  the  Sawyer-Man  Illuminating  Company, 
Limited ;  that  the  moneys  alleged  to  have  been  received  by 
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bim  from  this  defendant  were  in  truth  and  in  fact  paid  to 
him  by  and  on  behalf  of  the  Sawyer-Man  Illuminating 
Company,  Limited,  his  employer." 

It  is  now  claimed  on  behalf  of  the  plaintiff  that  the  con- 
tract alleged  by  him  was  admitted  by  the  answer;  and 
certainly  no  admission  could  be  more  explicit  if  the  first 
part  of  the  answer  be  read  alone.  There  the  defendant 
admits  that  the  contract  alleged  in  the  complaint  was  made 
^^  between  and  by  the  parties  to  this  action,**  and  it  denies 
that  the  plaintiff  rendered  any  services  under  the  contract. 
Tlie  answer  is  under  oath,  and  that  portion  of  the  answer 
must,  if  possible,  in  some  way  be  reconciled  with  the  allega- 
tions contained  in  the  second  portion  of  the  answer.  In 
that  portion  there  is  an  implied  admission  that  the  contract 
alleged  by  the  plaintiff  was  made,  as  it  speaks  of  **  the 
contract  in  suit,"  and  denies  that  it  was  made  by  or  through 
any  authorized  officer  or  agent  of  the  defendant,  and  avers 
that  it  was  signed  and  executed  on  the  part  of  the  defend- 
ant by  an  officer  without  authority,  and  by  a  mutual  mistake. 
There  is  no  direct  denial  that  such  a  contract  was  in  some 
way,  by  ratification  or  otherwise,  made.  Taking  the 
whole  of  the  second  part  of  the  answer,  we  think  that 
there  is  an  implied  admission  that  such  a  contract  was 
made,  but  that  it  was  made  through  a  mutual  mistake,  and 
that  the  matters  therein  alleged  were  intended  as  an  affirma- 
tive defense,  which  the  defendant  was  bound  to  prove. 
The  plaintiff  had  the  right  to  start  upon  the  trial  with  his 
contract  distinctly  and  clearly  admitted,  and  it  rested  upon 
the  defendant  to  prove  the  matters  alleged  in  the  second 
portion  of  the  answer  to  avoid  the  binding  obligatioi  s 
thereof.  The  trial  judge,  therefore,  committed  no  error 
in  holding  that  the  contract  was  conclusively  established. 

It  is  true  that  at  the  trial  the  plaintiff's  counsel  did  not,  so 
far  as  appears  in  the  record,  allude  to  the  admission  of  the 
contract  contained  in  the  answer,  and  that  he  gave  evidence 
of  the  actual  execution  of  the  contract ;  and  when  the  trial 
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judge  ordered  a  verdict  for  the  plaintiff  it  does  not  appear 
that  he  took  any  notice  of  the  admission  in  the  answer,  and 
he  may  have  acted  entirely  upon  the  evidence.  But  in 
holding  that  the  contract  was  established,  even  if  he  did 
not  take  into  account  the  admission  in  tlie  answer,  but 
made  a  right  ruling  upon  an  erroneous  theory,  or  upon  an 
erroneous  assumption,  he  committed  no  error  for  which  his 
decision  could  be  reversed.  If,  however,  the  case  had  been 
submitted  to  the  jury  upon  the  evidence  and  they  had 
rendered  a  verdict  for  the  defendant,  it  is  quite  probable 
that  the  plaintiff  could  not,  upon  appeal,  or  upon  a  motion 
to  set  aside  the  verdict,  have  relied  upon  the  admission  in 
the  answer  which  was  not  called  to  the  attention  of  the 
court  or  the  opposite  party  at  the  trial.  In  such  a  case  if 
the  plaintiff  at  the  trial  acted  upon  the  theory,  and  per- 
mitted the  defendant  and  the  court  to  act  upon  the  theory^ 
that  the  contract  was  in  issue,  he  would  not  be  permitted 
to  change  his  position  after  verdict.  But  here  this  court  is. 
asked  to  revei-se  a  judgment  which  is  absolutely  right  upon 
an  express  admission  made  in  the  answer,  and  with  that 
admission  there  certainly  can  be  no  allegation  of  error. 

The  defendant  upon  the  trial  gave  no  evidence  of  the 
affirmative  defense  set  out  in  the  second  portion  of  the 
answer.  It  is  undisputed  in  the  evidence  that  the  plaintiff 
entered  upon  the  performance  of  his  contract,  and  there- 
after acted  under  the  direction  of  defendant's  officers,  and 
performed  the  very  services  mentioned  in  the  contract,  and 
there  is  no  proof  whatever  that  he  neglected  or  refused  to 
perform  any  part  of  the  contract,  and  therefore  there  was 
nothing  in  reference  to  his  performance  for  submission  to 
the  jury. 

The  claim  of  the  defendant  that  it  should  have  been  per- 
mitted to  go  to  the  ]Mvy  upon  the  question  whether  $200 
or  $100  had  been  paid  to  the  plaintiff  is  wholly  unfounded. 
The  payment  was  matter  of  defense  and  was  not  alleged  in 

the  answer.     On  the  contrary,  the  defendant  denied  that 
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it  had  made  any  payment.  The  plain  tifif  admitted  in  his 
complaint  that  he  had  been  paid  $200,  but  upon  the  trial 
he  testified  that  it  was  but  flOO,  and  the  court  allowed  him 
to  amend  his  complaint  accordingly.  There  was  no  proof 
upon  the  part  of  the  defendant  that  any  larger  sum 
had  been  paid,  and,  therefore,  in  regard  to  that,  there  was 
nothing  for  submission  to  the  jury. 

We  are,  therefore,  of  opinion  that  the  judgment  should 
be  a£Qrmed  with  costs. 

All  concur. 


John  J.  Finney,  Respondent,  v.  Petee  W.  GAUAtTDET 

etal.^  Appellants. 

Court  of  Appeals^  March  21,  180Q. 

Affinning,  19  N.  T.  St.  Bep.  923. 

Appeal.  Verdict  of  Jury. — ^The  court  of  appeals  has  no  jurisdiction  to  weigh 
the  evidence,  bat  are  concluded  by  the  yerdict  of  the  Jnry,  in  case  oi 
coflicting  evidence. 

Appeal  from  a  judgment  of  the  general  term  of  the  court 
of  common  pleas  in  and  for  the  city  and  county  of  New 
York,  affirming  a  judgment  entered  upon  a  verdict,  and  an 
order  denying  a  motion  for  a  new  trial. 

Fraser  ^  Minovy  for  appellants. 

Edwin  M.  Selty  for  respondent. 

Per  Curiam. — This  action  was  brought  to  recover  of  the 
defendants,  a  firm  of  stock  brokers,  profits  on  stock 
transactions  alleged  to  have  been  made  between  April  15, 
1886,  and  October  4th  of  the  same  year,  while  plaintiff  was 
dealing  in  stocks  through  the  defendants.  The  plaintiff 
claims  a  balance  of  $1,688.83,  besides  interest. 
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The  facts  in  relation  to  this  balance  were  admitted  by  the 
answer  of  the  defendants,  and  their  sole  defense  was  that 
after  the  4th  day  of  October,  1886,  the  plaintifiF  continued 
his  stock  operations  through  them  until  the  10th  day  of 
January,  1887,  and  made  losses  in  such  operations,  so  that 
on  that  day  there  was  a  balance  due  from  him  to  the  de- 
fendants, on  account  of  all  the  stock  operations,  of  over 
$5,000. 

Upon  the  trial  the  defendants  gave  evidence  tending  to 
show  that  subsequently  to  the  4th  day  of  October,  1886,  the 
plaintiff  conducted  his  stock  transactions  with  the  defendants 
through  one  DeWitt  C.  Wyckes,  a  clerk  in  their  employment, 
and  that  he  gave  such  clerk  verbal  orders  for  the  purchase 
and  sale  of  stocks,  and  that  the  losses  claimed  by  the  de- 
fendants were  made  by  him  in  such  sales  and  purchases. 
But  the  plaintiff,  as  a  witness  on  his  own  behalf,  denied  that 
he  made  the  sales  and  purchases  through  Wyckes,  or  that 
he  had  any  stock  transactions  with  the   defendants  after 
October  4th,  and  thus  there  was  a  question  of  fact  for  the 
jury  to  determine  as  to  the  liability  of  the  plaintiff  for  the 
losses  made  in  the  transactions  after  that  date.     It  is  quite 
true  that  upon  the  record  as  it  appears  before  us  there  was 
a  preponderance  of  evidence  upon  the  issue  between  the 
parties  in  favor  of  the  defendants.     But  we  have  no  jurisdic- 
tion to  weigh  the  evidence.     The   jury   had   the   right  to 
believe  the  evidence  of  the  plaintiff  rather  than  that  given  on 
the  part  of  the  defendants,  and  their  verdict  concludes  us. 
Our  attention  is  called  in  the  brief  submitted  on  behalf 
of  the  defendants  to  various  rulings  on  questions  of  evidence 
during   the   trial.     A  careful  scrutiny  of  them  does   not 
disclose  to  us  any  error.     The  opinion  at  the  general  term 
is  an  ample  justification  of  the  decision  there  rendered,  and 
it  should  be  affirmed  here. 
Judgment  affirmed,  with  costs. 

All  concur. 
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John  Peterson,  Appellant,  v.  John  Swan,  Respondent. 

Court  qf  AppealSj  March  21^  1800. 
See  ao  J.  <fr  Sp.  151. 

1.  Appeal.  Amendment.— Though  a  copy  of  the  record  has  been  filed 

with  the  clerk,  pursuant  to  the  notice  of  appeal,  the  court  below  so  far 
retains  jurisdiction  of  the  case  as  to  enable  it  to  make  such  amendment 
to  the  record  as  it  shall  deem  proper,  and  to  order  that  the  amendment 
shall  be  duly  certified  to  the  court  of  appeals  and  filed  with  its  clerk; 
and  the  latter  court  regards  it  as  a  part  of  the  original  return  and  pro- 
ceeds to  hear  the  case  as  thus  prepared,  unless  the  amendment  is  of 
such  a  nature  as  to  show  that  the  record  as  amended  was  not  before 
the  general  term. 

2.  Same,  Motion, — A  motion  to  remit  the  record  for  the  purpose  of  per- 

mitting the  court  below  to  amend  it  if  it  should  desire  to  do  so,  is 
unnecessary  and  must  be  denied. 

3.  Same. — The  court  of  appeals,  it  seems,  cannot  review  decisions  of  the 

lower  courts  entered  by  consent,  or  taken  merely  pro  forma,  where 
the  record  shows  such  facts. 

Motion  to  remit  return  to  the  court  below  for  amendment. 
Arthur  L.  Andrews^  for  motion. 
£sek  Cowen,  opposed. 

Peckham,  J. — It  has  been  frequently  held  by  this  court 
that  although  a  copy  of  the  record  has  been  filed  with  the 
clerk,  pursuant  to  the  notice  of  appeal,  yet  the  court  below 
so  far  retains  jurisdiction  of  the  case  as  to  enable  it  to  make 
such  amendment  to  the  record  as  it  sliall  deem  proper,  and 
to  order  that  the  amendment  shall  be  duly  certified  to  us 
and  filed  with  our  clerk. 

When  thus  filed,  we  regard  it  as  part  of  the  original 
return  and  proceed  to  hear  the  case  as  thus  prepared.  Of 
course,  if  the  amendment  be  of  such  a  nature  as  to  show 
that  the  record  as  amended  was  not  before  the  general  term. 
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we  should  not  hear  it,  as  our  jurisdiction  is  confined  to  a 
review  of  the  decisions  actually  made  by  that  tribunal.  N. 
Y.  Cable  Co.  C-^q,  104  N.  Y.  1 ;  4  N.  Y.  State  Rep.  808. 

The  plaintifiE's  motion  to  remit  for  the  purpose  of  permit- 
ting the  court  below  to  amends  the  record  if  it  should  desire 
to  do  so,  is,  therefore,  unnecessary  and  must  be  denied. 

The  defendant's  motion  for  judgment  will  be  held  until 
the  first  motion  day  of  the  coming  term,  when  it  may  be 
brought  on  without  further  notice.  What  disposition 
beneficial  to  the  plaintiff  can  be  then  made  of  the  case,  it  is 
somewhat  difficult  to  see.  If  a  record  show  that  the  order 
or  judgment  of  a  court  below  was  by  consent,  or  was  not  an 
actual  determination  of  such  court,  an  appeal  to  this  court 
could  not  be  heard,  for,  as  already  stated  we  cannot  review 
decisions  of  the  lower  courts  entered  by  consent  or  taken 
merely  pro  format  where  the  record  shows  such  facts. 

All  concur. 


Chables  a.  Cbawpoed,  Respondent,  v.  The  Metbopom- 
TAN  Elevated  Railway  Company,  Appellant. 

Court  of  Appeals,  April  15,  1890. 

Evidence,  Ob}ection,^A.  general  objection  to  evidence  Is  good  provided  the 
evidence  is  incompetent  and  the  objections  could  not  have  been  obvi- 
ated; but  it  Is  insufficient,  where  the  form  of  the  question,  on  a  more 
specific  objection,  might  have  been  so  changed  as  to  obviate  the 
objection. 

Appeal  from  a  judgment  of  the  general  term  of  the  New 
York  common  pleas,  affirming  a  judgment  entered  upon  a 
verdict. 

Brainard  Tolle%^  for  appellant. 
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Stanley  W.  Dexter^  for  respondent. 

Haight  J. — This  action  was  brought  to  recover  damages 
for  the  maintenance  and  operation  of  the  elevated  railway  of 
tlie  defendant  in  front  of  the  property  of  the  plainti£E  in 
West  Third  Street,  New  York  city,  during  the  six  years 
immediately  prior  to  the  30th  day  of  January,  1885. 

Upon  the  trial,  Frederick  H.  Selleck  was  sworn  as  a  witness 
in  behalf  of  the  plaintiff,  and  testified  that  he  had  occupied 
the  front  room  of  the  second  story  over  the  parlor  of  the 
plaintiff's  house,  for  which  he  paid  five  dollars  a  week ;  that 
the  elevated  road  was  an  annoyance  to  him  as  a  lodger,  and 
that  the  room  was  of  less  value  on  that  account.  He  was 
then  asked  the  following  question :  *^  What  would  the  room 
which  you  occupied,  and  for  which  you  said  you  paid  five 
dollars,  have  been  worth  if  the  elevated  railroad  had  not  been 
opposite  the  house  ?  "  This  question  was  objected  to  on  the 
ground  that  it  was  incompetent  and  that  the  witness  was 
not  an  expert.  The  objection  was  overruled,  and  the  wit- 
ness answered  that  he  did  not  know ;  that  it  would  be  worth 
more,  of  courae,  a  great  deal.  He  was  then  asked  how  much 
more,  to  which  the  same  objection  and  ruling  was  made,  and 
the  witness  answered :  ^^  Probably  seven  or  eight  dollars  in- 
stead of  five." 

Gilbert  Plowman  was  also  sworn  as  a  witness  for  the  plaint- 
iff, and  he  testified  that  he  occupied  the  front  room  over  the 
parlor  in  1886,  and  that  he  paid  therefor  twelve  dollars  a 
week  for  the  board  of  himself  and  wife  ;  that  he  was  annoyed 
by  the  presence  of  the  elevated  railroad,  and  thought  the 
rooms  would  have  been  worth  more  to  him  if  the  railroad 
were  not  there.  He  was  then  asked  by  plaintiff's  counsel, 
"  What  would  it  have  been  worth,  without  the  elevated  rail- 
road in  front  of  it,  a  week?"  Objection  was  taken  to  the 
question  as  incompetent,  irrelevant  and  immaterial,  which 
was  overruled,  and  the  witness  answered,  fifteen  dollars. 
Exceptions  were  taken  to  the  foregoing  rulings,  which  pre- 
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sent  the  only  questions  which  we  are  called  upon  to  consider 
ou  this  appeal. 

The  appellant  relies  upon  the  case  of  McGean  v.  The 
Manhattan  Railway  Co.,  27  N.  Y.  State  Rep,  837.  In  that 
case  the  question  was,  "  What  would  have  been  the  fair 
rental  value  of  this  property  in  the  years  1879,  1880  and 
1887  if  the  railroad  had  not  been  built?  "  It  was  objected 
to  as  being  incompetent,  irrelevant,  hypothetical,  and  that 
the  witness  was  not  competent  to  give  an  opinion.  The 
objection  was  overruled  and  the  evidence  was  received. 
Upon  review  it  was  intimated  that  the  evidence  was  incom- 
petent, but  it  was  held  that  the  objection  was  not  placed 
upon  the  ground  that  the  opinion  of  the  witness  was  inad- 
missible on  that  subject,  and  the  judgment  was  affirmed. 
Under  the  view  which  we  have  taken  of  this  case,  it  becomes 
unnecessary  to  consider  the  question  of  the  admissibility  of 
this  evidence.  Whilst  the  case  of  McGean  v.  The  Manhat- 
tan Railway  Co.,  may  be  an  authority  for  the  appellant  upon 
the  admissibility  of  the  evidence  objected  to,  it  is  at  the  same 
time  an  adverse  authority  upon  the  sufficiency  of  the  objec- 
tions. We  are  aware  of  the  general  rule  to  the  effect  that 
a  general  objection  is  good  provided  the  evidence  is  incom- 
petent and  the  objections  could  not  have  been  obviated,  and 
that  it  is  claimed  that  no  evidence  that  could  have  been  in- 
troduced would  have  made  competent  the  opinions  of  these 
witnesses;  but  had  the  objection  been  placed  upon  the  speci- 
fic ground  that  the  opinions  of  these  witnesses  were  not  com- 
petent upon  the  question  of  rental  value,  the  form  of  the 
question  might  have  been  so  changed  as  to  obviate  the  objec- 
tion.    Ward  V.  Kilpatrick,  85  N.  Y.  413-417. 

For  this  reason  we  are  of  the  opinion  that  the  judgment 
should  be  affirmed,  with  costs. 

All  concur. 
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Max  Danziger,  Respondent,  v.  John  Boyd  et  al.^  Appel- 
lants. 

Court  qf  AppeaU,  April  15, 1800. 
Affirming,  55  Super.  539. 

1.  Deed.  Adverse  title, — Tlie  provisions  of  the  Revised  Statutes,  1  R.  S. 

739,  Section  147,  do  not  invalidate,  in  whole  or  in  part,  a  grant,  when 
the  grantor  Is  possessed,  and  delivers  possession,  of  the  greater  part  of 
the  land  conveyed,  but,  by  reason  of  a  disputed  boundary  line,  a  small 
portion  of  it  is  not  in  his  actual  possession  at  the  delivery  of  his  grant. 

2.  Same.  Action.  Party. — In  such  case,  an  action  to  recover  the  part  of 

the  land  in  dispute  may  be  maintained  by  the  grantee  in  his  own  name; 
Section  1501  of  the  Code  does  not  apply. 
8.  Same.  Damages.— A  plaintiff  who  recovers  in  ejectment  is  entitled  to 
damages  for  the  withholding  of  the  land  up  to  the  date  of  its  recovery, 
and  is  not  limited  to  the  recovery  of  damages  to  the  time  of  bringing 
his  action. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
perior court  of  the  city  of  New  York,  affirming  a  judgment 
entered  upon  a  verdict. 

Lewis  Sanders^  for  respondent. 

Henry  P.  Townshend^  for  appellants. 

Follett,  Ch.  J. — Appeal  from  a  judgment  of  the  general 
term  of  the  superior  court  of  the  city  of  Now  York,  affirm- 
ing a  judgment  awarding  possession  of  certain  premises  to 
the  plaintiff,  with  $975  damages  for  the  detention  thereof, 
entered  on  a  verdict. 

A  plat  of  land  situated  on  the  southerly  side  of  Leonard 
street  in  the  city  of  New  York,  designated  on  the  following 
diagram  by  the  letters  A,  B,  C,  D,  E,  and  F,  was  formerly 
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owned  in  fee  and  occupied  by  Anthony  Crown,  and  is  now 
known  as  Nos.  146,  148,  150  and  152  Leonard  street.  After 
his  death  an  action  was  brought  for  its  partition,  which 
resulted  in  an  adjudication  that  actual  partition  could  not 
be  made,  and  a  sale  was  ordered.  Pursuant  to  the  judgment 
the  land  was  duly  sold  under  the  direction  of  a  referee,  who, 
on  the  1st  day  of  April,  1865,  conveyed  Nos.  146,  148  and 
150  to  James  Boyd  and  No.  152  to  Peter  Pia  by  deeds  which 
were  soon  thereafter  duly  recorded.  February  11, 1884,  the 
plaintiff  acquired  tlie  fee  of  No.  152  through  mesne  convey- 
ances, in  all  of  which  it  is  described  as  it  is  in  the  deed  from 
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the  referee  to  Peter  Pia.  The  defendants  have  by  devises 
succeeded  to  the  title  of  James  Boyd  to  Nos.  146,  148  and 
150.    The  lots  are  described  in  the  referee's  deeds  as  follows: 

Defendants'  lots.  Plaintiff's  lot. 

Nos.  146,  148  and  150.  No.  152. 

^^  Beginning  at  a  point  on      **  Beginning  at  a  point  at 
the  southwesterly  side  of  Leo-  the    southwesterly    side    of 
nard  street,  distant  forty  feet  Leonard  street,  distant  ninety 
southeasterly  from  the  south-  feet  three  inches  more  or  less 
easterly  corner  of  Leonard  and  from  the  southeasterly  cor- 
Centre  streets,  running  thence  ner  of  Leonard  and  Centre 
southwesterly    parallel    with  streets;  running  thence  south* 
Centre  street  fifty-seven  feet,  easterly  along  Leonard  street 
six  inches;  thence  southeast-  twenty-four  feet,  four  inches; 
erly  parallel    with    Leonard  thence  southwesterly  paral* 
street  thirty  feet,  three  inches;  lei  with  Centre  street  ninety- 
thence  southwesterly  parallel  one  feet,  eight  inches;  thence 
with  Centre  street  thirty-two  northwesterly   parallel  with 
feet,  six  inches ;  thence  south-  Leonard  street   twenty-four 
easterly  and  parallel  with  Leo-  feet  or  thereabouts  to  or  op- 
nard  street  about  twenty  feet  posite  the  centre  of  a  party 
to  or  opposite  to  the  centre  wall  or  partition ;  and  thence 
of  said  party  wall  or  partition  northeasterly     through    the 
now  on  said  premises ;  thence  centre  of  said  party  wall  or 
northeasterly  through  the  cen-  partition  and  on  a  line  in  cen- 
tre of  a  party  wall  or  partition  tinuation  thereof  ninety-one 
wall  and  on  a  line  or  contin-  feet  or   thereabouts  to   the 
nation   thereof  parallel  with  southwesterly  side  of  Leon- 
Centre  street  ninety  feet,  six  ard  street,  the  place  of  be- 
inches  or  thereabouts,  to  the  ginning." 
southwesterly  side  of  Leonard 
street;  thence   northwesterly 
along  the  southwesterly  side  of 
Leonard  street  aforesaid  fifty 
feet,  three  inches  more  or  less 
to  the  point  or  place  of  begin- 
ning. 


DANZIGER  ft.  BOYD.  671 

Opinion  of  the  Court,  by  Follbtt,  Ch.  J. 

^^i—  II  .1  ■ ,  . 

The  plaintiff  asserts  that  the  boundary  line  between  No. 
160  and  No.  152  is  straight  and  represented  by  the  numerals 
I9  2,  3  and  4.  The  defendants  also  assert  that  the  boundary 
line  is  straight,  but  that  it  is  represented  by  the  5  and  6 
prolonged  to  Leonard  street. 

When  these  deeds  were  executed  a  six  story  brick  tene- 
ment house  stood  on  the  fronts  of  lots  Nos.  150  and  152 
which  was  about  86  feet  deep  northerly  and  southerly. 
Through  this  building  there  was  a  solid  brick  wall  from 
foundation  to  roof,  which  is  indicated  on  the  diagram  by  the 
line  extending  from  1  to  2.  South  of  this  wall  was  an  alley 
five  feet  wide  and  one  story  high,  all  of  the  stories  of  No. 
152  except  the  first,  extending  over  it. 

The  rears  of  lots  150  -and  152  were  covered  by  a  six  story 
brick  tenement  house,  which  was  about  twentynsix  feet  deep 
northerly  and  southerly.  About  eighteen  feet  west  of  the 
east  line  of  No.  152  and  about  twenty-six  feet  east  of  the 
west  line  of  No.  150,  an  eight  inch  solid  brick  wall  extended 
on  line  5  to  6  through  this  building  from  foundation  to  roof. 
Between  the  front  and  rear  buildings  was  an  open  space 
about  twenty-five  feet  wide  northerly  and  southerly  and 
extending  from  the  westerly  line  of  150  to  the  easterly  line 
of  No.  152.  The  open  yard  between  the  front  and  rear 
buildings  and  the  rear  building  were  reached  from  Leonard 
street  through  the  alley  above  mentioned.  This  was  the 
situation  of  the  property  when  the  referee  gave  the  deeds. 
Before  the  execution  of  these  deeds  there  was  no  "  party 
wall "  between  these  lots  because  both  were  owned  by  the 
same  proprietors,  but  there  were  these  two  walls  which 
divided  and  part  partitioned  each  building  into  two  parts, 
and  the  primary  question  is  which  wall  is  referred  to  in  the 
deeds,  the  one  standing  on  line  1  to  2,  or  the  one  standing 
on  the  line  5  to  6  ?  The  plaintiff  asserts  that  the  former  is 
referred  to  and  was  Converted  into  a  party  wall ;  while  the 
defendants  assert  that  the  latter  is  referred  to  and  became 
the  party  wall  by  force  of  the  deeds.     At  the  close  of  the 
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evidence  the  defendants  moved  for  a  nonsuit,  which  was 
denied,  and  then  that  a  verdict  be  directed  in  their  favor 
which  was  also  denied,  but  they  did  not  ask  that  the  loca 
tion  of  the  boundary  line  be  determined  by  the  jury  as  a 
question  of  fact.  The  court  ruled  as  a  question  of  law,  that 
the  plaintiff  was  entitled  to  recover  the  land  in  dispute,  and 
submitted  the  value  of  its  use  and  occupation  to  the  jury, 
which  was  the  only  question  submitted.  In  this  holding 
we  think  the  trial  court  was  clearly  right.  The  fourth  line 
of  the  description,  under  which  the  defendants  claim,  is  the 
southerly  line  of  lot  No.  150  and  begins  at  the  southwest 
corner  of  No.  150  "D"  and  extends  "about  20  feet"  to  or 
opposite  to  a  party  wall  or  partition  wall.  This  line  pro- 
longed twenty  feet  from  "  D,"  brings  its  easterly  end  in 
range  of  line  1  to  2. 

Assuming  the  fourth  line  to  be  twenty  feet  in  length  and 
then  extending  a  line  northerly  from  its  ieasterly  end  parallel 
with  Centre  street  to  Leonard  street,  it  strikes  .that  street 
fifty  feet  and  three  inches  easterly  from  the  place  of  begin- 
ning, which  is  the  length  of  the  last  line  in  the  deed  to 
Boyd.  If  the  defendants'  southerly  line  is  extended  until 
its  easterly  end  ranges  with  the  partition  wall  in  the  rear 
tenement  it  is  about  twenty-fiix  feet  long  instead  of  about 
twenty,  and  a  line  extending  through  that  wall  to  Leonard 
street,  strikes  it  fifty-seven  feet  and  three  inches  from  the 
place  of  begfinning. 

The  first  line  of  the  description  of  the  plaintiff's  title  is  the 
northerly  line  of  the  lot,  and  begins  ninety  feet  and  three 
inches  easterly  from  the  southeasterly  corner  of  Leonard 
and  Centre  streets,  at  the  end  of  the  partition  wall  between 
the  front  tenement  house  and  at  the  point  where  the  fifth 
line  in  defendants'  description  strikes  the  street ;  thence  it 
extends  southeasterly  along  Leonard  street  twenty-four  feet 
and  four  inches ;  thence  southwesterly  parallel  with  Centre 
street  ninety-one  feet  and  eight  inches ;  thence  northwesterly 
parallel  with  Leonard  Street  twenty-four  feet  or  *'  there- 
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abouts"  to  or  opposite  of  a  partition  wall.  Assuming  this 
line  to  be  twenty-four  feet  long,  its  westerly  end  ranges 
with  the  party  wall  of  the  building  on  the  front  of  the  lots 
and  a  line  drawn  from  its  end  through  that  wall,  strikes 
the  point  of  beginning.  While,  if  the  westerly  end  of 
plaintiffs  third,  or  rear  line  ends  at  the  partition  wall  of 
the  rear  building,  it  would  be  but  seventeen  feet  in  length, 
and  a  line  drawn  from  its  end  through  this  partition  wall 
would  .strike  Leonard  street  about  seven  feet  easterly  from 
the  place  of  beginning.  The  courses  of  the  lines  are  not 
given  and  the  boundary  line  must  be  deternained  by 
the  distances  and  fixed  points.  There  are  two  fixed 
points :  (1),  the  southeasterly  corner  of  Leonard  and  Centre 
streets,  and  (2)  the  partition  wall.  There  is  no  dispute 
about  the  first  fixed  point,  but  the  controversy  arises  over 
which  of  the  two  partition  walls  is  referred  to.  The  one 
dividing  the  front  building  is  clearly  indicated  by  the  dis- 
tances measured  from  the  fixed  point.  The  defendants  and 
their  predecessors  have  occupied  up  to  the  lines  represented 
by  the  numerals  1,  2,  3,  6  and  5,  embracing  the  land  in  dis- 
pute, and  the  plaintiff  and  his  grantors  have  occupied  all  of 
the  land  lying  easterly  of  those  lines. 

The  defendants  insist  that  they  being  in  possession  of,  and 
claiming  to  own,  the  land  in  controversy  when  the  plaintiff 
received  his  deed,  he  acquired  no  title,  and  invoke,  in  sup- 
port of  their  contention,  this  section  of  the  Revised  Statutes  : 

"  Section  147.  Every  grant  of  lands  shall  be  absolutely 
void,  if,  at  the  time  of  the  delivery  thereof,  such  lands  shall 
be  in  the  actual  possession  of  a  person  claiming  under  a 
title  adverse  to  that  of  the  grantor."     1  R.  S.  739. 

This  statute  does  not  invalidate,  in  whole,  or  in  part,  a 
grant  when  the  grantor  is  possessed,  and  delivers  possession 
of  the  greater  part  of  the  land  conveyed,  but,  by  reason  of 
a  disputed  boundary  line,  a  small  part  of  it  is  not  in  his 
actual  possession  at  the  delivery  of  his  grant.  Crary  v. 
Goodman,  22  N.  Y.  170 ;  Hallas  v.    Bell,  53   Barb.    247 ; 
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Allen  V.  Welch,  18  Hun,  226 ;  Sparhawk  v.  Bagg,  82  Mass. 
(16  Gray),  583 ;  1  Dev.  Deeds,  §  113. 

The  land  in  dispute  never,  before  this  action  was  begun, 
had  been  **  the  subject  of  controversy  by  suit  in  any  court," 
and  the  plaintiff*s  grantor  having  the  actual  title,  he  did 
not  sell,  nor  did  the  plaintiff  buy  a  pretended  title,  and  so 
the  grant  is  not  condemned  by  §§  129  and  130  of  the  Penal 
Code,  nor  by  the  sections  of  the  Revised  Statutes  from  which 
those  sections  were  derived.     2  R.  S.  691,  §§  5,  6. 

Formerly,  at  common  law,  the  assignee  of  a  cause  of 
action  could  not  maintain  an  action  on  it  in  his  own  name, 
but  was  compelled  to  sue  in  the  name  of  his  assignor,  which 
rule  has  been  preserved.  Code  Civ.  Pro.,  §  1501,  in  the  single 
instance  of  a  grant  condemned  by  the  statute  above  quoted. 

To  extend  this  statute  so  as  to  embrace  a  grant  of  land, 
the  greater  part  of  which  was  in  the  possession  of  the 
grantor  at  the  delivery  of  the  grant,  and  establish,  as  a 
rule,  that  grantees  must,  under  such  circumstances,  recover 
part  of  the  land  by  an  action  in  the  name  of  his  gmntor. 
Chamberlain  v.  Taylor,  92  N.  Y.  848,  and  the  remainder  by 
a  suit  in  his  own  name,  would  perpetuate  a  common  law 
rule  which  has  no  existence  in  the  law  of  this  state  except 
as  it  is  contained  in  our  statute.  Sedgwick  t;.  Stanton,  14 
N.  Y.  289. 

The  court  correctly  instructed  the  jury  that  plaintiff  was 
entitled  to  recover  the  value  of  the  use  and  occupation  of 
the  land  in  dispute  by  way  of  damages,  for  wrongfully 
withholding  it  from  the  date  of  the  plaintiff's  deed  (Feb- 
ruary 11,  1884,)  to  the  date  of  the  trial  (May  12,  1887), 
thirty-nine  months. 

A  plaintiff  who  recovers  in  ejectment  is  entitled  to  dam- 
ages for  the  withholding  of  the  land  up  to  the  date  of  its 
recovery,  and  is  not  limited  to  the  recovery  of  damages  up 
to  the  date  of  bringing  his  action.  The  jury  returned  a 
verdict  for  $975  in  favor  of  the  plaintiff,  which  was  at  the 
rate  of  twenty-five  dollars  per  month,  about  half  of  the 
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Talue,  as  testified  to  by  the  plaintiff's  witnesses.  The 
defendants  gave  no  evidence  of  the  value  of  the  use  and 
occupation  of  the  land. 

The  judgment  should  be  affirmed,  with  costs. 


All  concur. 


EuzABETH  R.  Wells,  Respondent,  v.  World's  Dispen- 
sary Medical  Association,  Appellant. 

Court  of  Appeals,  April  15,  1890. 
Affirming,  45  Hun,  588. 

1.  Appeal,  O^ectUms  not  rai^ecZ.— Where  the  plahitlff  fails  to  establish  on 

the  trial  the  cause  of  action  set  forth  in  the  complaint,  but  evidence 
establishing  another  cause  of  action  is  received,  without  objection 
having  been  made  to  the  theory  of  liability  advanced  upon  the  trial, 
because  not  within  the  issues,  it  is  too  late  to  present  the  objection  in 
the  first  instance  on  appeal,  nor  can  a  reversal  be  there  claimed  upon 
the  ground  that  the  recovery  was  for  a  cause  of  action  not  alleged  In 
the  complaint. 

2.  Same,  Directing  a  verdict, — Though  it  is  the  duty  of  the  court  to  direct 

a  verdict,  where  the  proof  of  a  fact  is  so  preponderating  that  a  verdict 
against  it  would  be  set  aside  as  contrary  to  the  evidence;  yet,  where 
the  evidence  admitted  without  objection,  when  taken  as  a  whole,  pre- 
sents a  question,  though  different  from  the  issue  raised  by  the  pleadings, 
for  the  jury,  the  court  must  deny  the  motion  to  direct  a  verdict. 

Appeal  from  a  judgment  of  the  general  term  of  the 
supreme  court,  affirming  a  judgment  entered  upon  a  verdict, 
and  an  order  denying  a  motion  for  a  new  trial, 

Adelbert  Moot^  for  appellant. 

M.  J,  Svnft^  for  respondent. 

Parker,  J. — The  complaint  alleges  in  substance,  that 
the  defendant,  its  agents  and  representatives  falsely  and 
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fraudulently  represented  to  the  plain tiflE  that  she  was  suf- 
fering from  a  uterine  tumor;  that  relying  thereon,  and  upon 
a  further  statement  and  assurance  tliat  its  removal  would 
make  her  a  well  woman,  she  was  induced  to  undergo  an 
operation  which  resulted  in  great  pain  and  suffering ;  that 
defendant  and  its  servants  and  representatives  well  knew 
at  the  time  of  the  making  of  such  representation  that 
plaintiff  did  not  have  a  uterine  tumor,  or  any  tumor  what- 
soever, but  the  untruthful  and  fraudulent  representaiions 
were  made,  and  plaintiff  subjected  to  the  agony  of  an  un- 
necessary operation,  for  the  sole  and  only  purpose  of  cheat- 
ing and  defrauding  the  plaintiff  out  of  a  large  sum  of  money 
for  the  benefit  of  the  defendant. 

As  the  complaint  was  not  amended,  according  to  the 
judgment  record,  the  allegations  of  fraud  appear  to  have 
been  sustained  by  a  jury  and  the  damages  assessed  at 
$6,000. 

We  think  the  evidence  did  not  authorize  a  finding  that 
plaintiff  did  not  have  a  tumor  or  that  the  defendant  or  its 
representatives  perpetrated  a  fraud  upon  her.  Tliree  phy- 
sicians whose  characters  are  not  in  any  respect  assailed 
testified  unequivocally  that  there  was  an  interstitial  fibroid 
tumor  in  the  neck  of  the  womb  about  the  size  of  a  Concord 
grape;  that  before  its  removal  they  felt  it,  and  with  the  aid 
of  a  speculum  saw  it  distinctly ;  that  they  removed  it  by 
means  of  a  platinum  knife,  heated  to  a  white  heat  by  a  gal- 
vanic battery,  and  after  its  removal  examined  it. 

Tlie  evidence  adduced  by  the  plaintiff,  for  the  purpose  of 
establishing  that  there  was  no  tumor,  consisted  of  the  tes- 
timony of  a  physician  who  made  an  examination  about  two 
months  before  the  operation,  and  did  not  find  it.  Indeed, 
he  did  not  suspect  its  existence,  and  was  not  looking  for  it. 
Certainly  upon  such  evidence  a  jury  will  not  be  permitted  to 
aid  in  an  assault  upon  the  professional  reputation  of  a  phy- 
sician by  means  of  a  finding  that  plaintiff  has  well  borne 
the  burden  resting  upon  her  to  establish  the  non-existence 


WELLS  V.  WORLD'S  D.  M.  ASSOC'N.         677 

Opinion  of  the  Court,  by  Pabkisb,  J. 

of  a  tumor  at  the  time  of  the  operation.  The  record,  there- 
fore, unjustly  assails  the  defendant,  and  the  personal  and 
professional  reputation  of  each  of  the  physicians  making 
the  examination  and  assisting  in  the  operation.  But  no 
exception  is  presented  authorizing,  as  we  think,  a  reveraal 
of  the  judgment.  Had  the  evidence  been  confined  to  the 
issue  tendered  by  the  pleadings,  the  court  would  have  been 
required  to  grant  the  motion  to  direct  a  verdict.  For  it  is 
the  duty  of  the  court  to  direct  a  verdict  where  the  proof  of 
a  fact  is  so  preponderating  that  a  verdict  against  it  would 
be  set  aside  as  contrary  to  the  evidence.  Dwight  v.  Ger- 
mania  Life  Ins.  Co.,  108  N.  Y.  869;  8  N.  Y.  State  Rep.  115, 
and  cases  cited.  And  an  exception  to  a  refusal  would  have 
been  error,  demanding  a  reversal  of  the  judgment.  When 
the  motion  to  direct  a  verdict  was  made,  however,  it  had 
been  conclusively  proven  that  there  was  a  tumor,  and  that 
it  was  removed  by  defendant's  representatives,  and  there 
was  evidence  of  a  substantial  character  tending  to  show 
that  the  operation  should  not  have  been  performed.  First, 
because  the  tumor  was  small,  and  substantially  harmless, 
and  might  disappear  by  the  natural  processes  of  absorption ; 
second,  on  account  of  the  structural  and  inflammatory  con- 
dition of  the  parts,  it  was  but  reasonable  to  apprehend  that 
inflammation  of  a  serious,  if  not  fatal,  character,  would  fol- 
low its  removal ;  and  third,  that  in  view  of  the  enfeebled 
condition  of  the  patient,  the  shock  resulting  from  the  opera- 
tion would  be  likely  to  produce  serious  consequences.  And 
that  the  possession  of  ordinary  and  reasonable  skill  on  the 
part  of  a  physician  required  such  knowledge.  The  evidence 
on  the  part  of  the  defendant  strongly  combatted  this  view, 
and  tended  to  show  that  its  removal  was  justified  by  prece- 
dent and  good  surgery.  But  the  evidence  taken  as  a  whole 
presented  a  question  for  the  jury,  and,  therefore,  the  couit 
rightly  denied  the  motion  to  direct  a  verdict. 

Appellant's  contention  here  is,  that  assuming  that  under 

proper  pleadings  the  evidence  authorized  a  finding  against 
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the  defendant  because  of  the  removal  of  the  tumor,  never- 
theless it  was  error  to  deny  the  motion  because  the  facts 
were  not  set  forth  in  the  coip plaint. 

We  agree  with  counsel  tliat  the  complaint  does  not  ten- 
der the  issue  which  we  liave  held  was  properly  presentable 
to  the  jur}'  at  the  close  of  the  case.  Had  an  objection  been 
taken  to  the  admission  of  the  evidence  on  the  ground  that 
it  was  not  within  the  scope  of  the  pleadings,  or  by  some 
other  proper  objection  the  attention  of  the  court  had  been 
directed  to  the  fact  that  such  evidence  was  not  within  the 
issues,  the  position  of  the  appellant  would  be  impregnable. 
A  caieful  examination  of  the  record,  however,  fails  to  dis- 
close a  single  objection  to  the  admission  of  evidence  upon 
any  such  ground.  Indeed,  both  sides  thoroughly  litigated 
the  question  of  the  propriety,  from  a  medical  standpoint,  of 
removing  the  tumor.  And  it  is  evident  from  the  charge  of 
the  coui*t  that  he  understood  it  to  be  one  of  the  issues 
directly  involved.  Our  attention  is  called  to  the  first 
ground  of  defendant's  motion  for  a  direction,  in  which  he 
states  "  that  the  gravamen  of  the  action  is,  that  defendant 
removed  a  tumor  from  the  plaintiff,  when  no  tumor,  in  fact 
existed.  *  *  *  "  But  he  did  not  suggest  that  a  recovery 
could  not  be  had  upon  any  other  phase  of  the  evidence, 
because  not  within  the  issues  tendered  by  the  complaint. 
On  the  contrary  the  grounds  following  assume  the  existence 
of  the  issue,  but  ask  for  a  direction  for  that  there  "  is  no 
evidence  that  the  tumor  was  improperly  removed." 

The  same  method  was  pursued  in  making  requests  and 
taking  exceptions  to  the  charge.  True,  at  the  close  of  the 
charge  an  exception  was  taken  to  the  court's  submission  of 
any  other  question  of  fact  to  the  jury  than  whether  there 
was  a  tumor.  But  it  was  not  placed  upon  the  ground  that 
it  was  not  permissible  under  the  pleadings.  It  did  not  tend 
to  call  the  attention  of  the  court  or  plaintiff's  counsel  to 
tlie  fact  tliat  the  pleadings  were  not  broad  enough  to  cover 
it.     In  view  of  the  manner  in  which  the  trial  had  been  con- 


THOMPSON  V.  HAZARD.  579 


statement  of  the  Case. 


ducted  by  counsel,  and  the  grounds  assigned  for  the  motion 
to  direct  a  verdict,  the  exception  more  naturally  suggested 
that  in  the  judgment  of  counsel  the  propriety  of  the  removal 
of  the  tumor  was  established  beyond  question. 

A  careful  consideration  of  the  whole  case  impresses  upon 
us  the  thought  that  the  defendant's  confidence  in  the  cor- 
rectness of  its  position  was  so  great  as  to  have  led  it  to 
court  a  contest  upon  every  ground  of  liability  alleged  in 
the  pleadings  or  assigned  upon  the  trial. 

No  objection  having  been  made  to  the  theory  of  liability 
advanced  upon  the  trial,  that  the  removal  of  the  tumor  was 
improper,  because  not  within  the  issues,  it  is  now  too  late 
to  object.  Wellington  v.  Morey,  90  JN".  Y.  656 ;  Vann  .v. 
Rouse,  94  Id.  407 ;  Tarbell  v.  Royal  Exchange  Shipping 
Co.,  110  Id.  170 ;  17  N.  Y.  State  Rep.  158. 

As  no  exceptions  were  taken  to  that  portion  of  the  charge 
submitting  to  the  determination  of  the  jury  whether  there 
was  a  tumor,  the  propriety  of  it  is  not  open  to  review. 
There  are  no  exceptions  justifying  a  reversal  of  the  judg- 
ment. 

The  judgment  should  be  affirmed. 

All  concur,  except  Bbadlet  and  Haight,  JJ.,  not  sitting. 


John  A.  Thompson,  Respondent,  v.  Rowland  W.  Hazard 

et  al  Appellants. 

Court  qf  Appeals,  April  15, 1890. 
Affirming,  42  Hun,  655,  Mem. 

1.  Appeal,  Exception, — ^An  exception  to  ^*  the  findings  of  fact  and  conclu- 
sions of  law  of  the  referee,*'  is  too  general  to  raise  any  question  for 
review  in  the  court  of  appeals. 

&  Same, — ^Where  there  is  no  evidence  tending  to  sustain  the  findings  of 
fact  made  hy  a  referee,  it  becomes  a  ruling  upon  a  question  of  law 


580  THOMPSON  v.  HAZARD. 

-       — 

Opinion  of  the  Court,  by  Haiqht,  J. 


within  the  meaning  of  section  092  of  the  Code;  bat,  in  order  to  ralflea 
question  for  review  in  the  court  of  appeals,  an  exception  thereto  must 
be  taken.  In  the  absence  of  such  ejcception,  this  court  must  presume 
that  the  findings  are  sustained  by  the  eridence. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  the  report 
of  a  referee. 

William  H.  Newman^  for  appellants. 

A.  J,  Parker^  Jr^  for  respondent. 

Haight,  J. — The  only  questions  relied  upon  by  the  ap- 
pellant for  the  reversal  of  the  judgment  herein  arise  upon 
the  exceptions  taken  by  him  to  the  report  of  the  referee^ 
and  they  are  as  follows :  ^^  The  defendant  hereby  excepts  to 
the  findings  of  fact  and  to  the  conclusions  of  law  of  the 
referee  herein." 

It  has  been  repeatedly  held  that  these  exceptions  are  too 
general  to  raise  any  question  for  review  in  this  court.  Ward 
V.  Craig,  87  N.  Y.  650-57 ;  Newell  t;.  Doty,  33  Id.  83 ; 
Wheeler  v.  Billings,  88  Id.  263. 

If  there  was  no  evidence  tending  to  sustain  the  findings 
of  fact  made  by  the  referee,  it  became  a  ruling  upon  a  ques- 
tion of  law  within  the  meaning  of  §  992  of  the  Code  of  Civil 
Procedure,  and  in  order  to  raise  a  question  for  review  in 
this  court,  an  exception  thereto  must  be  taken.  Code  of 
Civil  Procedure,  §§  993  and  994. 

In  the  absence  of  any  such  exception,  this  court  must 
presume  that  the  findings  were  sustained  by  the  evidence 
Patterson  v.  Robinson,  116  N.  Y.  199 ;  26  N.  Y.  State  Rep. 
685. 

For  these  reasons  the  judgment  should  be  affirmed,  with 
costs. 

All  concur. 


KOLASKY  V.  MICHELS.  681 


Opinion  of  the  Court,  by  Pottbb,  J. 


HsKBY  M.  EoLASKY,  Respondent,  t;.  Wilhelmika  Mich- 

ELS,  Appellant. 

Court  qfAppeala,  April  15, 1890. 
Affirming,  46  Hun,  677,  HenL 

1.  Leaae,  Cotenant  for  renewal. — Where  a  lease  contains  a  covenant  on  the 

part  of  the  lessor  giving  the  lessee  **the  privilege  and  option  of  a 
renewal  of  this  lease  at  the  expiration  of  the  time  hereby  demised  '* 
upon  giving  the  lessor  ^*  notice  to  that  effect  previous  to  the  expiration 
of  the  lease,^*  the  death  of  the  lessee  does  not  render  the  covenant 
invalid  or  inoperative,  and  his  successor  in  interest  is  entitled  to  a 
renewal  of  the  original  lease  for  another  term. 

2.  Evidence.-^ln  an  action  by  an  assignee  of  a  deceased  lessee  to  compel  a 

specific  performance  of  a  covenant  to  renew  a  lease,  testimony  by  the 
lessor  of  representations  made  by  the  lessee  that  the  covenant  was  only 
personal  and  would  expire  on  his  death,  is  inadmissible,  as  varying  the 
'  terms  of  a  written  instrument,  and  as  relating  to  a  personal  transaction 
with  a  deceased  person. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  a  decision 
of  the  court. 

Thomas  Bracken^  for  appellant. 

Leon  Lewin^  for  respondent. 

PoTTEB,  J. — This  action  is  to  compel  specific  perfor- 
mance of  a  contract  to  renew  a  lease.  The  lease  containing 
the  covenant  for  renewal  was  executed  by  the  defendant 
to  one  Ernest  Fiddeke,  under  seal,  and  bore  date  the  28th 
of  September,  1880.  It  provides  for  leasing  the  store  floor, 
basement  and  first  floor  to  said  Fiddeke,  of  a  house  No.  945 
First  Avenue  New  York,  for  five  years  from  May  1st,  suc- 
ceeding the  date  of  the  lease. 

The  covenant  is  in  these  words :  ^^  And  it  is  covenanted 
that  the  party  of  the  second  part  shall  have  the  privilege 
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and  option  of  a  renewal  of  this  lease  at  the  expiration  of 
the  time  hereby  demised,  upon  giving  the  said  party  of  the 
first  part  two  months'  notice  to  that  effect  previous  to  the 
expiration  of  this  lease."  It  was  also  alleged  and  proved 
upon  the  trial  that  the  lessee  died  and  the  lessee's  lights 
and  interest  under  the  lease  were  duly  ti-ansf erred  to  plaint- 
iff. Proof  was  given  (though  the  answer  I  think  admits 
it)  that  plaintiff  gave  notice  to  the  defendant  of  the  option 
to  have  a  renewal  lease,  and  paid  defendant  the  rent  in  ad- 
vance called  for  upon  the  renewal,  and  which  was  accepted 
by  defendant,  and  that  defendant  nevertheless  refused  to 
execute  the  renewal  lease. 

The  defendant  upon  the  trial  undertook  to  prove  by  his 
own  testimony,  among  the  matters  set  up  in  the  answer, 
that  it  was  represented  to  her  by  the  lessee  that  the  lease 
was  merely  personal  and  would  terminate  on  the  death  of 
either  of  the  parties  to  it,  and  that  she  was  unable  to  read 
or  properly  understand  the  lease ;  that  the  lessee  agreed  to 
make  valuable  alterations  in  the  building  but  did  not  and  so 
injured  the  building,  etc. 

The  appellant  contends  that  the  covenant  in  the  lease 
was  after  the  death  of  the  lessee  inoperative  to  compel  a 
renewal  t>f  the  lease.  Objection  was  made  to  proof  by  de- 
fendant of  various  matters  in  the  answer  and  the  evidence 
was  excluded  and  the  defendant  excepted  and  the  excep- 
tions are  presented  for  consideration  upon  this  appeal  as 
well  as  the  validity  of  the  covenant  for  renewal. 

It  seems  to  me  very  clear  that  there  was  a  valid  and 
operative  covenant  for  a  renewal  of  the  original  lease  for 
another  term,  and  I  perceive  nothing  in  the  case  cited  by 
appellant.  Western  Tr.  Co.  v.  Lansing,  49  N..  Y.  499,  and  the 
cases  there  cited,  to  the  contrary.  Nor  can  I  perceive  any 
error  in. the  ruling  of  the  learned  trial  judge  in  excluding 
the  evidence  sought  to  be  introduced  from  the  defendant. 
Some  of  such  evidence  was  to  vary  the  terms  of  a  written 
lease  by  parol,  and  all  of  it  was  to  proceed  from  the  defend- 
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ant  and  had  relation  to  personal  communications  and  trans- 
actions between  her  and  Ernest  Fiddeke,  deceased,  the 
original  lessee  from  whom  the  plaintiff  derived  his  title  and 
rights  in  respect  to  a  renewal  lease,  and  was  therefore  in- 
competent. 
Judgment  should  be  affirmed,  with  costs. 

All  concur. 


The  Lehigh  Stove  and  Manupacturinq  Company,  Re- 
spondent, V.  Edward  B.  Colby,  Appellant. 

Court  qf  Appeals  Aprils  15,  1890. 

AflOrming,  46  Hun,  681,  Mem. 

TriaL  Offer  of  evidence, — ^A  referee  may,  in  his  discretion,  refuse  to  rule 
upon  an  offer  of  evidence,  and  has  the  right,  at  least  when  the  opposite 
party  requires  it,  to  hold  that  the  witness  shall  be  produced  and  ques- 
tions asked  tending  to  establish  the  matter  embraced  in  the  offer. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  the  report 
of  a  refieree. 

L.  A.  Goulds  for  appellant. 

Hector  M.  Hitchinffs^  for  respondent. 

Haight,  J. — This  action  was  brought  to  recover  the  con- 
tract price  for  a  quantity  of  stoves  sold  and  delivered 
to  the  defendant.  The  answer  denied  performance  of  the 
contract  on  the  part  of  the  plaintiff  and  alleged  by  way  of 
counterclaim  that  the  plaintiff  had  failed  to  deliver  the 
stoves  in  accordance  therewith ;  that  the  defendant  relying 
upon  the  plaintiffs  engagement  had  contracted  to  sell  the 
stoves,  and  that  he  suffered  heavy  losses  in  consequence 
thereof,  for  which  he  demanded  damages. 
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Upon  the  trinl  the  defendant  offered  to  prove :  '^  that  in 
reliance  upon  the  ordera  for  the  goods  which  he  sent  to  the 
plaintiff,  and  which  are  already  in  evidence,  and  which 
ordera  were  not  declined,  he  contracted  to  sell  the  merchan- 
dise, to  wit,  stoves  covered  by  the  orders^  and  by  reason  of 
the  failure  of  the  plaintiff  to  fulfill  the  orders  in  whole,  de- 
fendant was  unable  to  carry  out  the  contracts  which  he  had 
made  for  the  sale,  and  that  he  suffered  damages  thereby. 
Defendant  also  offera  to  prove  the  amount  of  such  deimages, 
and  the  particulars,  and  that  he  could  not  obtain  the  same 
goods,  or  essentially  the  same  goods,  in  the  market ;  and 
further,  that  the  plaintiff  did  not  deliver  the  stoves  within 
a  reasonable  time,  or  at  all,  and  that  defendant  contracted 
to  sell  the  stoves  upon  the  faith  of  the  orders,  after  reason- 
able time  for  the  delivery  of  them  to  defendant  from  the 
plaintiff." 

Plaintiff^s  counsel  asked  that  the  offer  should  be  stricken 
out  and  that  the  defendant  should  be  required  to  ask  the 
questions  that  he  deems  material  and  relevant  so  that 
he  may  have  the  privilege  of  objecting  or  not  as  he 
chooses.  Thereupon  the  referee  granted  the  motion  to 
strike  out  the  offer,  stating  to  the  defendant's  counsel 
that  he  should  put  his  question  to  the  witness  and 
have  them  passed  upon.  Thereupon  two  questions  were 
asked  of  the  witness,  when  he  again  renewed  the  offer 
heretofore  set  forth,  which  was  objected  to  by  the  plaintiff^s 
counsel  upon  the  ^^same  grounds."  The  objection  was 
sustained  by  the  referee  and  an  exception  take  by  the  defend- 
ant. If  by  this  ruling  it  was  intended  by  the  referee  and 
so  understood  by  the  appellant  to  exclude  the  evidence 
offered,  he  committed  an  error,  for  the  evidence  was  com- 
petent  as  tending  to  sustain  the  counterclaim  for  damages 
set  up  in  defendant's  answer.  But  it  does  not  appear  to  us 
that  such  was  the  intention  of  the  referee,  nor  that  it  was 
so  understood  by  the  parties.  It  will  be  observed  that  the 
objection   by  the  plaintiffs  counsel  was  placed  upon  the 
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*^  same  grounds,"  and  by  these  words  we  understand  him 
to  refer  to  the  grounds  stated  by  him  when  the  offer  was 
first  made.  It  is  time  bis  motion  then  was  to  strike  out, 
but  the  ground  stated  by  him  was  that  the  defendant  should 
be  required  to  ask  such  questions  as  he  deems  material,  etc. 
llie  referee  in  making  his  ruling  to  the  former  motion 
•distinctly  stated  that  the  counsel  should  put  his  questions, 
thus  indicating  that  it  was  not  his  intention  to  exclude  the 
^yidence  embraced  in  the  offer,  and  we  are  inclined  to  the 
opinion  that  the  same  intention  existed  in  the  final  ruling 
made  by  him.  If  so  there  was  no  error.  It  was  doubtless 
discretionary  with  the  referee  as  to  whether  or  not  he  would 
rule  upon  the  offer  made.  He  had  the  right,  especially  if 
the  plaintiff  so  required,  that  the  witness  should  be  produced 
-and  the  questions  asked  tending  to  establish  the  matter 
embraced  in  the  offer. 

The  questions  asked  bearing  upon  the  subject  were 
properly  excluded  as  calling  for  conclusions  and  assuming 
iacts  not  established. 

As  to  the  evidence  of  customs  excluded  there  is  nothing 
in  the  appeal  book  from  which  we  can  determine  that  it 
was  material. 

We  are  consequently  of  the  opinion  that  the  judgment 
4Bhould  be  affirmed,  with  costs. 

All  concur. 
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John  B.  Healy,  Appellant,  v.  Vincent  Clabe,  Impleaded, 

etc.,  Respondant. 

Court  qf  Appeals,  April  15,  1880. 

1.  Appeal,  Review  of  findings. — ^A  finding  made  without  any  evidence 

tending  to  sustain  it  is  a  ruling  upon  a  question  of  law,  and  an  ex- 
ception taken  thereto  may  be  reviewed  in  the  court  of  appeals.  But 
where  there  is  evidence  tending  to  sustain  the  finding,  it  is  a  ruling^ 
upon  a  question  of  fact,  and  no  exception  can  be  taken  thereto. 

2.  /Same.— An  appeal  can  be  taken  to  the  general  term  upon  questions  of 

fact,  where  the  trial  was  by  the  court  or  a  referee,  and  the  general 
term  has  power  to  review  the  facts;  but  the  court  of  appeals  cannot 
review  the  evidence  and  reverse  the  judgment  upon  the  ground  that 
the  finding  of  the  referee  is  against  the  weight  of  evidence. 

3.  Evidence. —On  the  issue  whether  the  plaintiff  was  an  employee  or 

partner  of  defendant,  evidence  of  the  business  arrangements  between 
them,  that  he  assisted  in  procuring  the  contract,  and  that  the  con* 
tract  proved  unprofitable,  is  competent. 

Appeal  from  a  judgment  of  the  general  term  of  the  court 
of  common  pleas  for  the  city  and  county  of  New  York 
affirming  a  judgment  entered  upon  the  report  of  a  referee 

Chauncey  S.  Truax^  for  appellant. 

Alexander  H.  Thain^  for  respondent. 

Haight,  J. — This  action  was  brought  to  foreclose  a  lien 
filed  under  chap.  315  of  the  Laws  of  1878,  against  moneys 
retained  by  the  department  of  finance  of  the  city  of  New 
York  upon  a  contract  between  the  city  and  the  defendant 
Clark  to  construct  a  sewer  under  Seventieth  street  in  that 
city. 

The  plaintiff  claims  that  he  was  employed  by  the  defend- 
ant to  superintend  the  construction  of  the  sewer,  and  that 
as  such  superintendent  he  rendered  208  days*  service,  for 
which  he  was  entitled  to  receive  five  dollars  per  day.     The 
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employment  of  the  plaintiff  was  denied  by  the  defendant, 
he  claiming  that  the  plaintiff  was  his  copartner  in  the  con- 
struction of  the  sewer.  Upon  this  issue  the  referee  found 
in  favor  of  the  defendant  and  that  finding  has  been  approved 
by  the  general  term.  We  are  now  asked  to  review  the 
evidence  and  reverse  the  judgment  upon  the  ground  that 
the  finding  of  the  referee  was  against  the  weight  of  the 
evidence.  This  court  has  no  power  so  to  do.  The  right  of 
review  in  such  cases  is  final  in  the  general  term.  If  the 
finding  has.  been  made  without  ant/  evidence  tending  to 
sustain  it,  it  is  a  ruling  upon  a  question  of  law  and  an  except* 
tionmay  be  taken  thereto  which  may  here  be  reviewed. 

But  if  there  is  evidence  tending  to  sustain  the  finding  it 
is  a  ruling  upon  a  question  of  fact  and  no  exception  can  be 
taken  thereto.  Code  Civil  Procedure,  §§  992-998.  An 
appeal  can  be  taken  to  the  general  term  upon  questions  of 
fact  where  the  trial  was  by  the  court  or  a  referee.  Section 
1546.  And  consequently  that  court  has  the  power  to  review 
the  facts;  but  no  such  power  is  given  to  this  court,  and  it 
consequently  cannot  review  the  weight  of  evidence.  Finch 
V.  Parker,  49  N.  Y.  1 ;  Bergin  v.  Wemple,  80  Id.  319. 

In  this  case  there  was  evidence  that,  sustains  the  findings 
of  the  referee.  The  testimony  of  the  parties  was  in  con- 
flict upon  the  questions  of  the  employment  and  the  exist- 
ence of  the  copartnership,  and  they  consequently  became 
controverted  questions  of  fact  for  the  determination  of  the 
referee.  Both  parties  were  corroborated  by*  the  testimony 
of  others.  The  fact  that  Clark  made  the  bid  upon  the  con- 
tract in  his  own  name  and  attached  the  usual  affidavit  of 
interest  under  the  explanation  given  does  not  necessarily 
invalidate  his  testimony.  The  question  of  his  credibility 
was  still  left  open  for  the  determination  of  the  referee. 
It  appears  to  have  been  conceded  that  the  parties  had  been 
copartners  in  reference  to  other  contract  work  and  that 
such  copartnership  continued  until  this  contract  was  nearly 
completed.    This  fact  taken  in  connection  with  the  testimoiij 
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produced  on  behalf  of  the  defendant  doubtless  infloenced 
the  mind  of  the  referee  in  reaching  his  conclusion,  and  we 
think  properly,  for  where  the  testimony  of  the  parties  is  in 
conflict  it  becomes  the  duty  of  those  who  have  the  responsi- 
bility of  determining  the  facts  to  take  into  consideration  the 
surrounding  circumstances  and  probabilities. 

We  have  examined  the  exceptions  to  which  our  attention 
has  been  called,  but  find  none  that  point  to  any  error.  In 
view  of  the  issue  tendered  by  the  pleadings  it  was  com- 
petent to  show  the  business  arrangement  between  the 
parties  for  the  purpose  of  determining  whether  or  not  a 
copartnership  existed,  and  in  that  connection  it  was  material 
and  proper  to  show  that  the  plaintiff  assisted  in  making  the 
calculations  upon  which  the  bid  for  the  contract  was 
made  and  that  the  work  was  carried  on  by  the  firm  in  the 
construction  of  the  sewer  the  same  as  it  was  in  reference  to 
other  contracts  held  by  it.  The  fact  that  the  contract 
turned  out  unprofitable  became  material  upon  the  trial  in 
view  of  the  position  taken  by  the  plaintiff,  as  bearing  upon 
the  question  of  motive. 

We  are  consequently  of  the  opinion  that  the  judgment 
should  be  affirmed,  with  oosts. 

All  concur. 
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Opinion  of  the  Ck>art,  by  Taxkeb,  J. 


Geobgb  Chamberlik  et  al.^  Appellants,  v.  Gbobgb  Van 

Campen  et  aLy  Respondents. 

Court  ofAppeaU,  April  15,  18Q0. 
Reversing  44  Hun,  625,  Mem. 

1.  Appeal,    Reversal  on  questions  of  /act.— -Where  it  appears  from  the 

order  of  the  general  term  that  the  reversal  of  the  judgment  was  not 
had  upon  questions  of  fact,  the  court  of  appeals  must  consider 
whether  the  trial  court  committed  an  error  justifying  such  reversal. 

2.  Same,  (Question  qf  fact — The  question  as  to  whether  a  contract  for 

sale  of  machinery  rested  entirely  in  parol,  or  was  reduced  to  writing, 
is,  on  conflicting  evidence,  one  for  the  jury. 

Appeal  from  an  order  of  the  general  term  of  the  supreme 
court,  reversing  a  judgment  entered  upon  a  verdict  and 
granting  a  new  trial. 


J,  H,  Waring^  for  appellants. 
(7.  8,  Cary^  for  respondents. 

Parker,  J. — As  it  appears  from  the  order  of  the  general 
term  that  the  reversal  was  not  had  upon  questions  of  fact, 
we  are  to  consider  whether  the  trial  court  committed  an 
error  justifying  such  reversal. 

The  action  was  brought  to  recover  damages  alleged  to 
have  been  sustained  by  reason  of  a  breach  of  warranty 
forming  a  part  of  a  parol  contract  for  the  sale  of  certain 
machinery  and  appliances  belonging  to  the  defendants.  The 
defendants  denied  the  warranty,  and  insisted  that  the  oral 
negotiations  were  reduced  to  writing  of  which  the  following 
is  a  copy : 

"  Olean,  N.  Y.,  April  14, 1886. 
"  This  agreement  is  to  certify  that  we  have  this  day  sold 
and  transferred  to  the  Chamberlin  Manufacturing  Company 
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for  iljOOO,  and  the  receipt  whereof  is  hereby  acknowledged, 
all  burnt  machinery  and  iron  of  the  Van  Campen  mill, 
situated  on  Chipmunk  creek,  viz. :  one  boiler,  one  engine, 
one  steam  mill,  one  steam  edger,  one  J.  S.  Graham  planer, 
together  with  all  shafting,  pulleys,  belts  and  all  iron,  cast, 
wrought  or  malleable,  connected  with  said  burned  mill,  of 
every  name  and  nature. 

"  Geobge  Van  Campen  &  Sons." 

At  the  close  of  the  case,  the  defendants'  counsel  asked 
the  court  to  direct  a  verdict  in  favor  of  the  defendants, 
upon  the  grounds  that  it  appeared  that  the  plaintiffs 
acquired  title  by  virtue  of  a  written  contract  and  are,  there- 
fore, precluded  from  a  recovery  upon  the  warranty  growing 
out  of  the  parol  negotiations  between  the  parties  prior  to 
the  execution  of  the  contract.  The  court  denied  the  motion, 
and  thus  is  presented,  as  we  think,  the  only  question  requir- 
ing consideration.  Whether  the  contract  was  entirely  oral 
as  claimed  by  plaintiffs,  or  reduced  to  writing  as  insisted 
upon  by  defendants,  was  sharply  litigated. 

In  support  of  the  plaintiffs'  contention,  Henry  W.  Cham- 
berlin  testified  that  on  the  part  of  the  plaintiffs  the  negotia- 
tions were  conducted  by  himself,  and  James  K.  Van  Cam- 
pen  represented  the  defendants  ;  that  such  negotiations  were 
entirely  oral,  nothing  whatever  being  said  by  either  of  them 
at  any  time  about  reducing  the  agreement  to  writing ;  that 
the  terms  of  sale  were  agreed  upon  about  two  weeks  before 
the  14th  day  of  April,  at  which  date  the  consideration  was 
paid ;  that  lie  never  saw  or  heard  of  the  writing  which  the  de- 
fendants insist  constitutes  the  agreement  of  sale  until  about 
three  weeks  before  the  trial,  when  it  was  found  among 
the  papers  of  the  plaintiff's  deceased  father.  It  is  urged 
that  the  alleged  written  agreement  may  also  be  said  to 
support  in  some  measure  the  plaintiffs'  position.  It  was  not 
signed  by  the  plaintiffs,  does  not  purport  to  be  a  contract  of 
sale  inpresentU  but  presupposes  by  its  terms  an  executed 
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sale  in  that  it  recites  that  the  machinery  has  been  sold  and 
acknowledges  that  the  consideration  has  been  paid. 

On  the  part  of  the  defendants,  Van  Campen  testified  that 
he  drew  the  paper  in  his  office  and  then  went  to  the  plaint- 
iffs' office  and  handed  him  (apparently  referring  to  George 
Charaberlin,  who  had  not  taken  part  in  the  negotiations) 
the  alleged  agreement,  and  that  about  ten  minutes  after- 
wards Henry  Chamberlin  came  in  and  gave  him  the  notes 
in  payment  for  the  property  and  he  went  away.  He  does 
not  testify  that  he  ever  suggested  to  Henry  Chamberlin  that 
the  agreement  be  reduced  to  writing  or  that  ho  had  done 
or  intended  to  do  so. 

Here  then  was  a  disputed  question  of  fact.  Did  the  con- 
tract rest  entirely  in  parol,  or  did  the  writing  signed  by  the 
defendants  represent  the  meeting  of  the  minds  of  the  parties  ? 
This  question  was  clearly  for  the  jury.  It  could  not  be 
determined  by  the  trial  court  as  a  matter  of  law.  And  as 
the  evidence  authorized  the  jury  to  find  the  making  of  a 
warranty  and  a  breach  thereof  if  they  should  first  determine 
the  agreement  to  have  been  verbal,  the  learned  trial  court 
properly  denied  the  motion  to  direct  a  verdict 

No  exceptions  were  taken  to  the  manner  in  which  the 
■court  submitted  the  questions  of  fact  to  the  jury,  nor  was 
there  any  eiTor  committed  in  the  admission  of  testimony. 

The  order  of  the  general  term  should  be  reversed  and  the 
judgment  of  the  trial  court  affirmed,  with  costs. 

All  concur,  except  Bbadley  and  Haight,  J  J.,  not  sit- 
ting. 
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John    M.  Helgk,  as  Administrator,  etc.,  Appellant,  v. 
Henby  Rsinhbimbr  et  al,^  Impleaded,  etc..  Respondents. 

Court  qfAppeaU,  April  22,  18K). 

See  U  N.  Y.  St.  Bep.  465. 

AppectL  Order  not  final. — ^An  order  of  the  general  term  granting  a  motion 
to  vacate  an  order  and  judgment  for  costs,  which  were  irregularly  en- 
tered, but  without  prejudice,  however,  to  an  application  at  special 
term  for  costs,  is  not  a  final  order,  and,  therefore,  not  appealable  to 
the  court  of  appeals. 

Appeal  from  an  order  of  the  general  term  of  the  su- 
preme court,  reversing  order  and  judgment  for  costs,  with- 
out prejudice  to  the  application  to  special  term  for  costs 
on  appeal  to  general  term,  and  to  the  court  of  appeals  for 
costs  of  the  appeal  to  the  latter  court. 

John  F.  Anderson^  for  appellant. 

T.  F.  Bu9h^  for  respondent. 

Peb  Curiah. — We  dismiss  this  appeal  because  the  or- 
der is  not  final.  It  leaves  the  right  involved  to  the  future 
action  of  the  supreme  court,  and  having  been  irregularly 
entered  without  the  authority  of  that  court  was  liable  to 
be  vacated,  and  we  must  either  affirm  the  order  or  dismiss 
the  appeal.  The  latter  remedy  will  leave  the  ultimate 
question  open  to  the  privilege  conferred  by  the  general 
term,  since  the  remittitur  from  this  court  awarded  costs  of 
the  appeal  in  this  court,  and  went  no  further  than  that. 

Appeal  dismissed  with  costs. 

All  conour. 
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The  Ambbioai^  Suebty  Company,  Respondent,  v.  Feancis 

B.  THT7RBEB  et  al.^  Appellants. 

Court  qf  Appeals^  April  15,  1800. 
Affirming  24  J.  <&  Sp.  838. 

1.  Evidence.  Indemnity, — ^Where  the  plaintiff  gave  its  bond  to  the  sheriff 
for  the  benefit  of  a  large  number  of  judgment  creditors,  each  of 
whom  severally  gave  to  it  indemnity  bonds,  there  was  no  error,  upon 
the  trial  of  an  action  upon  the  indemnity  bond  given  by  defendants, 
who  were  a  portion  of  such  creditors,  to  exclude  proof  of  the  other 
indemnity  agreements,  as  their  existence  in  no  way  affected  the 
liability  of  the  defendants  under  their  agreement. 

SL  Same.  ParoL — Oral  evidence  of  the  understanding  of  the  parties  at 
the  time  defendants  executed  their  indemnity  agreement,  is  incom.'- 
petent. 

8.  Same.  Belease, — ^The  fact  that  the  plaintiff  released  some  of  the  in> 
demnifying  creditors  from  the  whole  or  part  of  their  liability  on  their 
agreements,  does  not  furnish  any  defense  to  the  defendants  in  an  action, 
on  their  indemnity  bond. 

Appeal  from  a  judgment  of  the  general  term  of  the 
superior  court  of  the  city  of  New  York,  aflBrming  a  judg- 
ment entered  upon  a  verdict  directed  by  the  court,  and  an 
order  denying  a  motion  for  a  new  trial. 

JT.  Aplington^  for  appellants. 

Edward  O.  James^  for  respondent.* 

Earl,  J.— The  defendants  were  principals  in  the  indem- 
nity agreement  given  by  them  to  the  plaintiff,  and  no  rule 
of  law  requires  that  the  agreement  should  receive  a  narrow 
or  strict  construction.  We  must  ascertain  its  meaning  from 
the  language  therein  contained,  and  having  arrived  at  that 
from  a  consideration  of  the  whole  instrument,  we  must 
give  effect  to  the  intention  of  the  parties  as  thus  ascer- 
tained. 

88 
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There  can  be  no  doubt  that  the  defendants  intended  to 
indemnify  the  plaintiff  against  its  entire  liability  under  the 
bond  which,  at  their  request,  it  had  given  to  the  sheriff  of 
Columbia  county.  That  bond  is  annexed  to  the  agreement 
of  the  defendants,  and  is  made  part  thereof,  and  the  whole 
agreement  leaves  no  doubt  that  it  was  their  intention  to 
give  to  the  plaintiff  an  indemnity  as  broad  as  that  which 
it  had  given  to  the  sheriff. 

It  appears  that  the  plaintiff  executed  its  bond  to  the 
sheriff  for  the  benefit  of  a  large  number  of  other  execution 
creditors  besides  the  defendants,  and  that  such  creditora 
had  also  severally  executed  to  it  indemnity  agreements 
similar  to  that  executed  by  the  defendants.  But  they  all 
came  under  several  obligations  to  indemnify  the  plaintiff, 
and  each  obligation  as  between  it  and  the  obligora  was  in- 
dependent of  all  the  other  obligations.  It  appears  to  have 
been  the  intention  of  the  parties,  derived  from  their  agree- 
ments, that  the  plaintiff  should  not  be  obliged  to  look  to  all 
the  execution  creditors  for  its  indemnity,  or  to  each  creditor 
to  the  extent  or  proportion  of  his  execution,  but  that  it 
could  look  to  any  of  them  upon  any  one  of  the  distinct  agree- 
ments, leaving  any  creditor  thus  obliged  to  indemnify  the 
plaintiff  to  his  right  of  contribution  from  the  others  for 
whose  common  benefit  it  executed  the  bond  to  the  sheriff. 

There  was  no  error  upon  the  trial  in  excluding  the  proof 
of  the  other  indemnity  agreements,  as  their  existence  in  no 
way  affected  the  responsibility  of  the  defendants  under  their 
agreement. 

If  it  had  been  intended  by  the  parties  interested  in  pro- 
curing the  indemnity  from  the  plaintiff  to  the  sheriff  that 
the  execution  creditors  should  be  jointly  liable  to  the  plain- 
tiff, they  would  probably  have  executed  a  joint  or  a  joint 
and  several  instrument,  upon  which  each  creditor  would 
have  been  liable  as  between  himself  and  the  plaintiff  for 
the  full  amount  of  the  indemnity.  It  could  not  have  been 
intended  that  each  creditor  should  be  liable  to  the  plaintiff 
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only  to  the  amount  of  his  execution,  because  as  all  the  ex* 
ecutions  went  into  the  hands  of  the  sheriff,  and  were  levied 
at  the  same  time,  such  an  indemnity  might  not  have  been 
adequate.  The  damage  to  which  the  sheriff  was  exposed 
might  have  exceeded,  in  case  of  any  execution,  the  amount 
of  that  execution,  and  might  have  exceeded  the  amount  of 
all  the  executions,  and  hence  it  would  have  been  some- 
what impracticable  for  the  plaintiff  to  have  received  the 
separate  indemnities  of  the  execution  creditors  in  a  differ- 
ent form  from  that  given. 

The  court  did  not  err  in  excluding  oral  evidence  of  the 
understanding  of  the  parties  at  the  time  the  defendants  ex- 
ecuted their  indemnity  agreement.  There  was  no  allega- 
tion in  the  answer  of  any  fraud  or  mistake  in  the  agree- 
ment, and  there  was  no  ambiguity  therein  which,  within 
the  rules  of  law,  would  justify  oral  evidence  as  to  the  un- 
derstanding of  the  parties.  The  court  was  bound  to  seek 
for  that  understanding  in  the  agreement  executed  by  the 
defendants  which  must  be  assumed  to  embody  it. 

It  is  not  clear  what  was  intended  by  the  parties  to  be  accom- 
plished by  the  insertion  of  the  figures  *^  $214.52"  in  the 
recital  of  the  indemnity  agreement  executed  by  the  de- 
fendants. It  is  certciin,  however,  that  it  could  serve  no 
purpose  as  between  the  plaintiff  and  the  defendants.  The 
meaning  and  scope  of  the  whole  agreement  are  entirely  plain, 
and  notliing  is  left  for  explanation  by  oral  evidence  which 
under  any  rule  of  law  would  be  competent. 

In  their  answer  the  defendants  alleged  that  there  were 
fraud  and  conspiracy  on  the  part  of  the  plaintiff  and  other 
persons  to  defeat  the  sheriff  in  the  action  brought  against 
him  to  recover  the  value  of  the  property  seized  by  him  upon 
the  executions,  and  to  impose  liability  upon  these  defendants. 
But  there  was  no  proof  of  such  a  conspiracy  and  no  com- 
petent evidence  was  offered  bearing  upon  that  defense. 

If  the  plaintiff  released  some  of  the  other  execution  cred- 
itois  from  whom  it  had  taken  indemnity  agreements  from 
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the  whole  or  a  part  of  their  liability  under  such  agreements, 
that  fact  in  no  way  affected  the  defendants  or  furnished 
them  a  defense  to  the  present  claim.  These  were  inde- 
pendent agreements  not  given  upon  the  request  of  the  de- 
fendants or  for  their  benefit.  The  plaintiff  could  release 
such  agreements  in  whole  or  in  part  without  in  any  way 
impairing  the  rights  of  the  defendants,  and  such  releases 
would  operate  only  against  the  plaintiff,  leaving  the  de- 
fendants with  whatever  rights  they  before  had  for  con- 
tribution from  the  parties  so  released,  in  case  of  payment  by 
them  for  the  common  benefit. 

We  are,  therefore,  of  opinion  that  the  verdict  was  properly 
directed  for  the  plaintiff,  and  that  the  judgment  should  be 
affirmed,  with  costs. 


All  concur. 


Jacob  Haag  et  a7..  Respondents,  v,  Charlbs  HtTiTiKMETKr» 

Appellant. 

Court  of  Appeals,  June  8, 1890. 
Affirming  47  Hun,  636. 

L  ^!Hdenee.  ParoL — ^Where  a  building  contract  specifies  that  the  work 
shall  be  done  agreeably  to  drawings  and  specifications  made  and 
signed  by  the  said  parties  and  hereunto  annexed,  and  there  were  no 
specifications  signed  by  the  parties,  annexed  to,  or  definitely  identi- 
fied by,  the  contract,  oral  evidence  to  show  what  specifications  were 
actually  agreed  upon  by  the  x>arties,  is  competent. 

2.  Appeal,  Issues  of  fact. — Defects  and  omissions  in  the  performance  of 
a  contract,  whether  of  much  or  little  importance,  are,  upon  confiict- 
ing  evidence,  issues  of  fact  for  the  determination  by  the  trial  court, 
subject  to  the  review  of  the  general  term,  but  not  reviewable  in  the 
court  of  appeals. 

S.  Same, — Where  an  issue  of  fact  has  been  determined  in  the  plaintiff's 
favor,  upon  three  trials,  by  a  jury,  referee  and  the  court  respectively, 
the  general  term  very  properly  refuses  to  exercise  its  discretion  and 
set  aside  a  judgment  as  against  the  evidence. 
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Appeal  from  judgment  of  the  general  term  of  the  supreme 
court,  affirming  a  judgment  entered  upon  the  decision  of 
the  court. 

JoBeph  S.  Wood^  for  respondents. 

Henry  W.  Sayden^  for  appellant. 

FoLLETT,  Ch.  J. — The  plan  and  specifications  in  evidence 
were,  prior  to  the  execution  of  the  contract,  submitted  to 
the  plaintijBfs  and  others  for  the  purpose  of  obtaining  prices 
at  which  they  would  do  the  work.  The  plaintiffs  testified 
that  they  offered  to  do  the  work  in  accordance  with  the 
specifications  for  $1,635,  and  for  $1,600  if  the  provisions  in 
respect  to  the  foundations  under  the  cellar  floors  were  omit- 
ted, iind  that  the  defendant  accepted  of  the  offer  to  have 
the  work  done  for  $1,600  without  the  foundations.  This 
the  defendant  denied,  but  the  trial  court  found  this  issue  in 
favor  of  the  plaintiffs,  and  the  finding  is  binding  upon  tliis 
court  if  the  evidence  upon  which  it  is  based  is  competent. 
The  defendant  objected  to  the  admission  of  oral  evidence  to 
establish  this  issue,  on  the  ground  that  it  was  at  variance 
with  the  written  contract.  The  contract  signed  by  the 
parties  refers  to  the  specifications  in  these  words  :  "  To  well 

and  sufficiently  erect  and  finish  three  new  buildings 

agreeably  to  the  drawings  and  specifications  made  by  and 
signed  by  the  said  parties  and  hereunto  annexed." 

It  is  agreed  by  the  litigants,  and  found  by  the  court,  that 
no  plans  or  specifications  were  annexed  to  the  contract  or 
signed  by  the  parties  to  it.  It  is  also  found  that  the  pro- 
posed specifications  on  which  the  bids  were  received  and 
which  were  put  in  evidence  were  not  those  which  were 
agreed  to  when  the  contract  was  entered  into.  No  specifica- 
tions being  signed  by  the  parties,  annexed  to  the  contract, 
or  definitely  identified  by  the  contract,  the  court  committed 
no  error  in  receiving  oral  evidence  to  show  what  specifications 
were  actually  agreed  on  by  the  parties.     On  the  trial  the  de- 
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fendant  admitted  that  the  work  performed  by  the  plaintiffB 
was   well  done,  that  the  houses  had  neither  settled   nor 
cracked  and  his  defense  was  based  solely  on  the  claim  that 
the  plaintiffs  had  omitted  to  do  certain  work  mentioned  in 
the  specifications  and  in  the  manner  prescribed  therein.     It 
was  found,  on  conflicting  testimony,  that  some  of  the  speci- 
fications were  modified  by  the  mutual  agreement  of  the 
parties  while  the  plaintiffis  were  engaged  in  executing  the 
contract,  but  that  they  had  failed  to  exactly  perform  other 
specifications,  and  by  reason  thereof  the  defendant  had  been 
damaged  in  the  sum  of  fifty  dollars,  which  was  deducted 
from  the  contract  price.     It  was  found  as  a  fact,  that  the 
contract  had  been  substantially  performed,  which  fact  was 
so  found  by  a  jury  on  the  fii-st  trial,  and  by  a  referee  on  the 
second  trial.     Whether  the  defects  and  omissions  complained 
of  were  of  much^  or  of  little  importance,  were,  under  the  evi- 
dence disclosed  in  the  record,  issues  of  fact,  for  determination 
by  the  trial  court,  subject  to  the  review  of  the  general  term ; 
and  there  being  some  evidence  tending  to  sustain  the  findings, 
they  cannot  be  overthrown  in  this  court.    The  defendant  com- 
plains that  the  second  and  third  judgments  of  the  general 
term  are  inconsistent.     The  second  judgment,  founded  on 
the  report  of  a  referee,  was  set  aside  substantially  on  the 
ground  that  the  referee  had  erroneously  determined  on  the 
evidence  that  the  contract  had  been  substantially  performed. 
The  third  trial  resulted  in  a  like  finding,  and  we  think  the 
general  term  very  properly  refused  to  again   exercise  its 
discretion  and  set  aside  a  judgment  as  against  the  evidencCf 
after  the  issue  of  fact  had  been  determined  in  the  plaintiff's 
favor  by  a  jury,  by  a  referee  and  by  the  court. 
The  judgment  should  be  affirmed,  with  costs. 

All  concur,  except  Haight,  J.,  absent. 
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Fkank  Abbot,  Respondent,  v.  The  New  York,  Lake 
Ebie  and  Western  Railroad  Company,  Appellant. 

Court  of  Appeals^  June  8,  1800. 

A£arming46  Hun,  080,  Mem. 

Appeal  Order  substituting  d^endants. — Where,  pending  the  trial  of  an 
action,  an  order  is  granted  vacating  the  proceedings  had  upon  the 
trial,  striking  out  of  the  summons  and  complaint  the  name  of  the 
defendant  and  inserting  the  name  of  a  new  defendant,  who  is  brought 
into  the  action  by  service  of  the  amended  simunons  and  complaint,  the 
latter  is  not  prejudiced  by  the  order  and  may  not  appeal  therefrom. 

Appeal  from  a  judgment  of  the  general  term  of  the  su- 
preme court,  affirming  a  judgment  entered  upon  the  report 
of  a  referee  ;  and  from  an  order  of  the  general  term,  affirm- 
ing an  order  amending  the  summons  and  complaint  by 
striking  out  the  name  of  the  original  defendant  and  insert- 
ing that  of  the  present  defendant 

Lewis  E.  Carr^  for  appellant. 

John  W.  Lyon^  for  respondent. 

Haight,  J. — The  action  was  originally  brought  against 
Hugh  J.  Jewett  as  receiver  of  the  Erie  Railway  Co.  to  re- 
cover a  balance  due  for  services  rendered  under  a  contract 
of  employment.  The  answer  denied  the  employment  and 
alleged  that  Jewett  had  been  discharged  from  his  receiver- 
ship more  than  sixty  days  before  the  action  was  commenced. 
The  case  was  referred  to  a  referee  and  the  trial  commenced. 
After  the  evidence  had  been  closed  and  it  became  apparent 
that  Jewett  was  not  liable  by  reason  of  the  sixty  days'  statute 
of  limitations  provided  for  by  the  Laws  of  1876,  chap.  446, 
§  2,  subd.  3,  the  plaintiff  moved  at  special  term  for  an  order 
striking  out  the  name  of  Jewett  as  receiver  as  defendant 
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and  inserting  in  his  place  and  stead  the  New  York,  Lake 
Erie  &  Western  Railroad  Company.  This  motion  was 
granted,  the  order  among  other  things  providing  that  the 
proceedings  already  had  or  taken  on  the  trial  should  stand 
before  the  referee  with  leave  to  the  parties  to  submit 
further  proof.  On  an  appeal  to  the  general  term  by  Jewett 
this  order  was  modified  by  vacating  that  part  which  provided 
that  the  trial  proceed  before  the  referee.  The  amended 
summons  and  complaint  was  served  upon  the  defendant, 
the  New  York,  Lake  Erie  &  Western  Railroad  Company^ 
It  answered.  A  reference  was  stipulated  and  a  trial  had, 
resulting  in  the  judgment  appealed  from. 

There  may  be  a  question  in  reference  to  the  power  of 
the  court  to  make  the  order  api>ealed  from.  Jewett  was 
the  receiver  of  the  Erie  Railway  Company.  The  New  York, 
Lake  Erie  and  Western  Railroad  Company  was  a  stranger 
and  a  new  corporation  organized  by  the  purchasers  upon 
the  foreclosure  sale  of  the  franchise,  property  and  assets  of 
the  former  company.  We  liave,  however,  not  thought  it 
necessary  to  determine  or  decide  this  question  for  the  reason 
that  the  defendant,  the  New  York,  Lake  Erie  &  Western 
Raih'oad  Company  was  not  prejudiced  by  tiie  order,  and 
has  no  right  of  review.  It  was  not  a  party  at  the  time  the 
motion  was  made ;  it  does  not  appear  that  it  was  served  with 
motion  papers,  or  that  it  appeared  upon  the  liearing  of  the 
motion.  The  only  appearance  recited  in  the  order,  in 
opposition  to  the  motion,  was  by  Jewett,  the  receiver. 
The  defendant,  the  New  York,  Lake  Erie  cSc  Western  Rail« 
road  Company,  was  subsequently  brought  into  court  in  the 
manner  provided  for  by  the  Code,  by  the  service  of  the  sum- 
mons  and  complaint  in  the  action.  It  had  the  twenty  days 
allowed  by  statute  in  which  to  answer.  The  reference  and 
proceedings  had  upon  the  trial  having  been  vacated,  it  had 
the  right  of  trial  by  jury  if  so  desired.  It  suffered  nothing 
in  consequence  of  any  of  the  provisions  of  the  order,  and  it 
is  not  apparent  that  it  has  any  rights  to  redress   by  this 
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review.  If  any  one  has  suffered  bj  reason  of  the  order  it 
was  Jewett.  He  had  been  sued  and  put  to  the  expense  of 
defending  the  action  after  he  had  been  discharged  as 
receiver,  and  after  the  sixty  days  statute  of  limitations  had 
run.  He  may  have  been  entitled  to  recover  the  costs  of  the 
action.  The  striking  of  his  name  from  the  summons  and 
complaint,  thus  terminating  the  action  so  far  as  he  was 
concerned,  without  costs,  may  be  ground  for  complaint  on 
his  part,  but  he  has  not  appealed  and  is  not  here  asking  for 
a  review. 

Of  course  the  order  could  not  change  the  date  of  the 
service  of  the  summons  and  complaint  so  as  to  deprive  the 
New  York,  Lake  Erie  &  Western  Railroad  Company  of  the 
right  to  avail  itself  of  the  statute  of  limitations.  Shaw  v. 
Cook,  78  N.  Y.  194.  But  no  claim  is  made  that  the  statute 
had  run  at  the  time  the  summons  and  complaint  was,  in 
fact,  served. 

So  far  as  the  appeal  from  the  judgment  is  concerned,  a 
question  of  fact  is  involved  which  we  do  not  deem  it  neces- 
sary to  here  discuss.  We  have  examined  the  testimony 
and  reached  the  conclusion  that  there  is  some  evidence  to 
sustain  the  findings  of  the  referee. 

The  exceptions  taken  do  not  render  a  new  trial  neces- 
sary, and  it  consequently  follows  that  the  judgment  should 
be  affirmed,  with  costs. 

All  concur,  except  Follbtt,  Ch.  J.,  Vann  and  Parker, 
JJ.  who  dissent  upon  the  ground  that  there  is  no  evidence 
tending  to  sustain  the  finding  of  the  referee  that  the  plaint- 
iff was  employed  by  the  receiver. 
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ABATEMENT  AND  REVIVAL. 

Xac^c».— A  delay  of  eleven  years 
after  plaintiff's  death,  in  an  action 
to  set  aside  a  deed  as  fraudulent, 
constitutes  so  great  laches  as  to 
Justify  the  court,  in  its  discretion, 
in  denying  a  motion  by  the  heirs 
to  revive  and  continue  the  action 
In  their  names.  Duffy  v.  I>^ffy^ 
459. 


ACCOBfPLICE. 

EVIBENCB,  89. 

ACCOUNT  BOOKS. 
Eyidsnce,  88, 42. 

ACCOUNTING. 

GUABDIAZr,  1. 

ADVERSE  POSSESSION. 

1.  Tax  lease.  — ^Though  a  person  who 
enters  into  possession  of  land 
under  a  void  lease  is  not  estopped 
from  disputing  the  title  of  the  real 
owner,  and  can,  during  the  term, 
originate  an  adverse  possession, 
yet  such  lease  is  competent  and 
persuasive  evidence  that  he  enter- 
ed into  and  held  possession  of  the 
land  under  the  lease  and  that  he 
claimed  no  other  title  thereto. 
JDoherty  v.  Matsell^  550. 

2.  Preaumpiion. — Possession  of  land 
is  always  presumed  to  be  in  sub- 
ordination to  the  true  title,  and 
one  who  claims  to  have  acquired 
title  by  adverse  possession  must 
show  that  he  and  his  grantors  held 
the  land  adversely  and  in  hostility 
to  the  true  owner  claiming  the 
entire  title  thereto.    Id, 


8.  Where,  but  for  the  lease,  the  evi- 
dence is  ample  to  show  an  adverse 
possession,  the  existence  of  the 
lease,  whether  valid  or  invalid  and 
the  entry  thereunder,  characterize 
such  possession.    Id, 

4.  The  conveyance  by  quit-claim 
deed,  and  the  assi^ment  of  the 
lease  at  the  same  tmie,  subject  to 
the  rents  and  covenants  therein 
contained,  authorize,  if  they  do 
not  absolutely  require,  the  infer- 
ence that  all  that  was  intended 
to  be  conveyed  was  the  term  under 
the  lease.    Id, 

AFFIDAVIT. 

Attachment,  1. 

AGENCY. 

PosseBi^Um, — The  evidence  upon  the 
question  of  agency  and  possession 
commented  upon,  and  held  ex- 
ceedingly slight.  TunJbrid^e  v. 
Bead^  39. 

AMENDMENT. 

Appeal,  62. 

Plbadikgs,  2,  3,  4,  5,  7,  8,  10. 

ANSWER. 
Pleadings,  1,  9. 

APPEAL. 

1.  Reargument, — An  order  of  the 
general  term  denying  a  reargu- 
ment is  not  reviewable  in  the  court 
of  appeals.    Hooper  v.  Beecher,  1. 

2.  Arguments. — The  number  of  ar- 
guments which  an  appeal  is  en- 
titled to  and  may  have,  is  in  the 
discretion  of  the  court  where  the 
appeal  is  pending.    Id. 
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3.  Who  may  appeal. — ^A  party  In 
whose  favor  a  judgment  is  enter- 
ed or  an  order  made,  cannot  be 
aggrieved  by  it,  and  he  Is,  ther^ 
fore,  in  no  position  to  claim  the 
right  of  appeal.    Id. 

4.  Dismissal  of  appeal. — Questions 
presented  on  appeal  to  the  court 
of  appeals,  whose  solution  depends 
upon  the  consideration  of  the 
pleadings  and  the  proof,  should 
be  discussed  upon  the  argument  of 
tUe  appeal  when  .reached  in  its  re- 
gular order  upon  the  calendar,  and 
will  not  be  disposed  of  upon  a 
motion  to  dismiss  the  appeal  for 
alleged  frivolousness.    Id. 

6.  Findings. — The  finding  of  the 
trial  judge,  on  controverted  evi- 
dence, affirmed  at  the  general 
terra,  concludes  the  court  of  ap- 
peals.  Hoffman  v.  DeGraff,  35. 

6.  Court  of  Appeals. — After  an  ap- 
pellant has  perfected  his  appeal  to 
the  court  of  appeals  by  filing  and 
serving  his  notice  of  appeal  and 
the  requisite  undertaking,  the 
supreme  court  is  not  authorized 
to  require  the  filing  of  a  new  un- 
dertaking, and  dismiss  the  appeal 
for  non-compliance  with  the  order. 
The  court  of  appeals  alone  has 
jurisdiction.  Parks  v.  Murray  ^  lys. 

7.  Not  appealable. — An  order  of 
the  general  term  overruling  ex- 
ceptions directed  to  be  heard  in 
the  first  instance  at  the  general 
term,  denying  the  motion  for  a 
new  trial,  and  directing  judgment 
to  be  entered  for  the  defendants 
on  the  verdict,  is  not  appealable 
to  the  court  of  appeals.  The  ap- 
peal should  be  taken  from  the 
judgment  entered  in  pursuance  of 
the  order.  D.  L.  db  \V.  R.  B.  Co. 
V.  Barkard,  55. 

8.  Order  granting  new  trial. — Where 
there  were  issues  of  fact  tried  and 
questions  of  fact  submitted  to  the 
jury,  and  the  motion  for  a  new 
trial  does  not  ap(>ear  to  have  been 
based  solely  upon  exceptions  or 
questions  of  law,  an  appeal  from 
an  order  of  the  general  term  af- 
firming a  special  term  order  grant- 
ing the  motion  for  a  new  trial, 
does  not  bring  anything  for  re- 
view to  the  court  of  appeals. 
KennicxUt  v.  Pannelee,  58. 


9.  Judgment  absolute. — ^The  court 
of  appeals,  instead  of  dismissing 
the  appeal,  affirmed  the  order, 
and  directed  judgment  absolute 
against  the  appellant.    Id. 

10.  Amount  in  controversy. — In  de- 
termining the  matter  in  conti-o- 
versy  under  subdivision  3  of  sec- 
tion 191  of  the  Code,  resort  may 
be  had  to  the  proceedings  and 
evidence  appearing  in  the  record 
as  well  as  to  the  pleadings.  Camp- 
bell  V.  Mandecille,  80. 

11.  Where,  though  the  original  claim 
exceeded  $000,  the  only  defense 
was  a  counterclaim  which  reduced 
the  recovery  exclusive  of  interest 
to  less  than  $500,  and  the  defend- 
ants had  offered  to  allow  judg- 
ment for  $240.54,  the  amount  in 
controversy  was  under  $500,  and 
the  appeal  should  be  dismissed. 
Id. 

12.  Time. — The  one  year  prescribed 
by  section  1325  of  the  Coile,  is  an 
absolute  limitation,  and  begins  to 
run  from  the  time  the  final  judg- 
ment is  entered,  and  the  roll  filed. 
No  notice  of  the  judgment  or  its 
entry  is  necessary  to  set  the  time 
nmning.  Marsh  v.  Pierce,  89. 

13.  Waiver. — The  respondent's  at- 
torney, after  immediately  return- 
ing the  notice  of  appeal  served  on 
him  with  a  statement  endorsed 
thereon,  that  it  was  returned  be- 
cause the  appeal  was  not  taken 
within  the  required  time,  is  not 
bound  to  continue  to  return  all 
the  papers  thereafter  served  upon 
him,  and  does  not  waive  his  ob- 
jection by  retaining  copies  of  the 
printed  case,  which  no  act  of  his 
has  caused  or  induced  the  appel- 
lant to  print.    Id. 

14.  Case  not  containing  evidence. — 
Where  the  case  does  not  contain 
the  evidence  given  on  the  trial, 
the  court  of  appeals  will  assume 
that  the  facts  proved  on  the  trial 
are  sufficient  to  sustain  the  find- 
ings of  fact  made,  and  any  addi- 
tional findings,  necessary  to  sup- 
port the  conclusions  of  law,  if 
such  additional  findings  are  not  in 
conflict  with  the  affirmative  facts 
found.     Gardiner  v.  Schwab,  97. 

15.  Bejsersal. — To  reverse  the  ref- 
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eree's  conclusion  of  law,  it  must 
appear  that,  from  the  facts  found, 
such  conclusion  is  erroneous.   Id. 

16.  Findinga,— The  finding  of  the 
referee  on  the  disputed  questions 
of  fact,  confirmed  by  the  general 
term,  is  conclusive  on  the  court 
of  appeals.  Rogers  y.  Murray, 
101. 

17..  Final  order. — ^An  order  of  the 
general  term  reversing  the  order 
of  the  surrogate,  and  directing  that 
the  proceedings  be  remitted  to  the 
surrogate  for  an  accounting  as  de- 
manded by  the  petition,  is  not  a 
final  order,  and,  being  made  in  a 
special  proceeding,  is,  therefore, 
non-appealable  to  the  court  of  ap- 
peals.   Matter  of  Latz,  109. 

18.  Order  allowing. — The  provision 
in  section  191  of  the  Code  that  the 
general  term  may  make  an  order 
allowing  an  appeal  in  the  court  of 
appeals  is  intended  to  provide, 
not  only  for  cases  where  the  pecu- 
niary value  in  controversy  is  less 
than  $500,  but  also  for  those  in- 
volving important  public  or  pri- 
vate interests  which  cannot  be 
measured  by  any  pecuniary  stand- 
ard.    Wright  v.  Willard,  111. 

19.  From  a  judgment  of  the  general 
term  in  an  action  in  the  nature  of 
a  quo  wairantOj  brought  to  oust 
the  defendant  from  an  office  with 
which  no  compensation,  salary  or 
perquisites  was  connected,  where 
no  pecuniary  consideration  was 
involved  in  the  controversy,  no 
appeal  lies  to  the  court  of  appeals, 
without  first  obtaining  an  order 
of  the  general  teim  allowing  such 
appeal.    Id. 

20.  But  if  it  had  been  made  to  ap- 
pear that  the  relator  had  suffered 
damages,  amounting  to  $500.  by 
his  exclusion  from  office,  or  that 
he  would  be  entitled  to  recover 
such  damages  in  an  action  under 
section  1953  of  the  Code,  the  ap- 
peal, it  seems,  would  be  author- 
ized.   Id. 

•  •  •  • 

21.  Mandamue.— Where  a  writ  of 
mandamus  has  been  fully  executed 
and  the  officer  to  whom  it  was 
directed  has  gone  out  of  office, 
the  court  of  appeal  will,  without 
considering  the  meiits,  affirm  the 


judgment  without  costs.    People 
V.  Twenty-third  St.  B.  R.  Co.,  113. 

22.  Findings. —  Since  the  practice 
has  been  changed,  and  the  pro. 
posed  findings  must  be  presented 
at  the  submission  of  the  case,  the 
court  of  appeals  must,  for  the 
purpose  of  construing  the  find- 
ings, look  at  all  of  them,  both  the 
general  and  the  special  findings, 
and,  if  they  are  in  conflict,  must 
attempt  to  reconcile  them.  If, 
after  such  an  attempt,  this  court 
finds  them  irreconcilable,  then 
the  appellant  is  entitled  to  take 
the  findings  most  favorable  to  him. 
Bedfield  v.  Rediield,  115. 

23.  What  presented. — On  an  appeal 
to  the  court  of  appeals,  there  can 
be  presented  no  point  of  law  which 
was  not  raised  upon  the  trial  in 
the  court  of  original  jurisdiction. 
The  appellant  must  be  confined 
to  the  objections  taken  at  the 
trial,  and  stated  on  the  face  of  the 
record.  Spickerman  v.  MacChes- 
ney,  131. 

24.  Refusal  to  find.— The  refusal  of 
the  trial  judge  to  find  certain  facts 
as  requested,  where  no  exception 
is  taken  thereto,  is  not  the  sub- 
ject of  review  in  the  court  of  ap- 
peals.  Weller  v.  Waller,  134. 

25.  The  fact  that  the  evidence  com- 
plained of  may  be  disregarded 
without,  in  the  least,  affecting  the 
result,  is  a  sufficient  answer  to  all 
objections  urged, on  appeal, against 
its  admission.  Price  v.  Ihown, 
143. 

26.  Undertaking. — On  a  motion  to 
compel  the  appellant  to  file  a  new 
undertaking  with  sufficient  sure- 
ties as  required  by  law.  on  the 
ground  that  one  of  the  sureties  to 
the  original  undertaking  had  be- 
come insolvent,  the  appellant, 
who  had  given  security  to  stay 
execution  by  filing  an  undertaking 
securing  the  judgment,  will  not 
be  allowed  to  substitute  therefor 
an  undertaking  for  costs  only. 
Beeman  v.  Banta,  152. 

27.  Criminal  cases. — In  pursuance 
of  the  provisions  of  the  Code  of 
Criminal  Procedure,  as  amended 
by  chap.  493,  Laws  of  1887,  a  de- 
fendant convicted  of  murder  in 
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the  first  degree  may  appeal  direct- 
ly to  the  court  of  appeals  from  the 
judgment  entered  upon  his  con- 
viction.    People  V.  Kelly^  231, 

28.  This  provision  was  not  intended 
to  authorize  the  court  of  appeals 
to  review  findings  of  fact,  founded 
upon  sufficient  evidence,  made  by 
the  jury,  or  to  reverse  judgments 
simply  because  of  a  difference  of 
opinion  on  the  facts  between  this 
court  and  the  jury;  but  was  in- 
tended to  invest  the  court  with 
the  (>ower  of  ordering  a  new  trial 
in  cases  where,  upon  a  considera- 
tion of  the  whole  case,  it  is  mani- 
fest that  injustice  has  been  done, 
though  the  question  has  not  l)een 
properly  raised  by  exceptions  in 
the  court  below;  but  it  is  an  au- 
thority which  must  be  exercised 
under  the  restraint  of  settled  rules 
and  in  accordance  with  establish- 
ed principles  of  law  regulating 
and  defining  the  duties  of  appel- 
late tribunids  in  reviewing  the 
judgments  of  trial  courts.  Id. 

29.  Finding  of  fact— Where  the 
case  does  not  state  that  it  contains 
all  the  evidence  given  upon  the 
trial,  the  appellate  court  must  as- 
sume that  there  was  sufficient 
evidence  given  to  sustain  the  find- 
ings of  fact,  even  though  it  was 
of  the  opinion  that  the  case  does 
not  set  forth  sufficient  evidence 
for  this  purpose.  Genet  v.  Brook' 
lyn^  258. 

80.  Determination  of  Jury  conclu- 
sive.— The  court  of  appeals  is 
bound  by  a  jury's  determination 
of  a  question  of  fact,  upon  con- 
fiicting  evidence,  especially  where 
the  trial  judge  has  denie<l  a  motion 
for  a  new  trial,  and  the  general 
term  has  affinned  such  order  and 
the  judgment  entered  upon  the 
verdict.  Harr  v.  N.  Y,  C.  A  N. 
B,  R.  R.  Co.,  260. 

31.  Stipulation. — An  appeal  to  the 
court  of  appeals  from  a  general 
term  order  granting  a  new  trial 
solely  upon  the  questions  of  fact, 
with  stipulation  for  judgment  ab- 
solute in  favor  of  defendant  in 
case  the  order  should  be  affirmed, 
brings  up  nothing  for  review,  and 
the  proper  practice  is  to  affirm  the 
order  instead  of  dismissing  the 
appeal.  Boyle  v.  N.  Y.  L.  E.  A 
W.  R,  B.  Co.,  326. 


82.  Discretion.— Whether  a  gnai^ 
dian  shall  be  appointed,  and 
whether  he  shall  be  selected  out- 
side of  the  relatives  of  the  infant, 
is  a  matter  of  discretion  committed 
to  the  surrogate;  and  the  exercise 
of  this  discretion,  unless  abused, 
cannot  be  reviewed  in  the  coui't  of 
appeals.  Matter  of  Vandewater, 
40(5. 

33.  Findings  of  r^eree. — Where  a 
case  upon  appeal,  in  an  action 
tried  by  a  referee,  contains  only 
the  judgment  roll,and  none  of  the 
evidence,  the  correctness  of  the 
conclusions  of  law  made  by  the 
referee  is  alone  the  subject  for 
review,  as  the  court  of  appeals 
will  assume  that  the  facts  proved 
on  the  trial  were  sufficient  to  sus- 
tain the  findings  of  fact  made  by 
him.    Burrovos  v.  Dickenson,  407. 

34.  Finding  of  fact — ^The  correct- 
ness of  the  findings  of  a  surrogate 
affirmed  by  the  general  term,  when 
the  case  is  not  wholly  without 
evidence  to  support  them,  cannot 
be  questioned  in  the  court  of  ap- 
peals.  Matter  qf  A  ckerman,  412. 

35.  Nonsuit. —  Where  there  is  no 
proof  of  defective  materials,  or  in- 
competent servants,  in  erecting  a 
scaffold,  for  the  purpose  of  build- 
ing a  chimney,  but  the  undisputed 
evidence  is  that  a  co-servant's  neg  • 
lect  to  nail  sufficiently  the  west 
end  of  the  ledger-board  was  the 
cause  of  the  accident,  the  denial 
of  a  nonsuit,  made  on  the  ground 
that  the  accident  was  caused  by 
the  negligence  of  a  fellow-servant, 
is  error.    Judson  v.  Olean,  414. 

36.  Subsequent  decision. — Where, 
after  a  surrogate  has  settled  the 
accounts  of  an  executor  in  accord- 
ance with  a  decision  of  the  gen- 
eral term  in  an  action  to  construe 
a  will  of  the  testator,  the  general 
term's  decision  is  reversed  on  ap- 
peal to  the  court  of  appeals,  the 
surrogate's  decree  is  erroneous, 
wherein  it  followed  the  directions 
of  the  general  term,  flatter  of 
Cahen,  420. 

37.  Negligence, — Where  the  record 
contains  no  evidence  that  the 
plaintiff's  intestate  came  to  his 
death  from  any  fault  or  careless- 
ness attributable' to  the  defendant, 
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but  his  death  was  due  to  his  acci- 
dental falling  upon  defendants 
railway,  a  judgment  in  favor  of 
the  plaintiff  should  be  reversed, 
and  a  new  trial  granted.  Dorman 
V.  B,  B.  B.  Co.,  qf  Brooklyn,  422. 

ZS,  Exception,-— The  court  of  ap- 
peals cannot  review  the  decision 
of  a  referee,  upon  the  merits, 
where  no  exception  has  been  taken 
to  his  findings.  Pope  v.  Hes8j 
4US. 

39.  Beviewahle.— Findings  of  fact, 
made  by  the  trial  judge  upon  con- 
flicting testimony  and  supported 
by  evidence,  and  confirmed  by  the 
general  term,  are  not  open  to  re- 
view in  the  Court  of  Appeals,  but 
must  be  accepted  as  final  for  the 
purposes  of  the  appeal. 

40.  Presumption. — ^Where  the  trial 
is  before  the  court  without  a  jury, 
it  will  be  presumed,  in  support  of 
the  judgment,  that  such  additional 
facts  were  found  and  considered, 
thouzh  not  written  out  in  the  for- 
mal decision,  as,  having  the  sup- 
port of  sufficient  evidence  appear- 
ing in  the  record,  tend  to  sustain 
the  findings  formally  made.  Ber- 
dell  V.  Allen,  449. 

41.  When  the  general  term  has 
affirmed  the  finding  of  the  trial 
court,  and  there  is,  in  any  view, 
evidence  to  sustain  it,  the  court 
of  appeals  is  bound  by  it.  Buth- 
erford  v.  Schottman,  479. 

42.  Exception. — An  exception  to  a 
finding  of  fact  does  not  reach  an 
erroneous  reason  for  it  given  in 
an  opinion  of  the  court  accom- 
panying its  final  decision.    Id. 

43.  Beview.--On  appeal  from  a  judg- 
ment of  the  general  term  of  the 
supreme  court,  affirming  a  decree 
of  the  surrogate  admitting  a  will 
to  probate,  the  court  of  appeals 
has  no  power  to  re-examine  the 
question  of  fact  determined  by  the 
trial  court,  and  can  only  look  into 
the  evidence  for  the  purpose  of 
seeing  whether  there  is  any  proof 
to  support  the  findings  of  that 
court.    Matter  of  Headra,  488. 

44.  Findings. — The  findings  of  fact 
by  a  referee  upon  conflicting  evi- 
dence, affirmed   by  the   general 


term,  are  not  subject  to  further 
review  in  the  court  of  appeals. 
West  v.  Van  Tuyl,  501. 

45.  Beport  qf  r^erec— The  report 
of  a  referee  will  be  presumed  to 
be  correct  until  the  contrary  is 
shown.  The  court  of  appeals  will 
not  search  for  grounds  on  which 
to  differ  from  the  court  below. 
Id. 

46.  Exceptions. — In  the  absence  of 
an  exception  to  a  finding  of  fact 
by  a  referee,  or  of  a  request  to  find 
differently,  the  finding  is  not  re- 
viewable in  the  court  of  appeals. 
Id. 

47.  The  admission  of  totally  imma- 
terial and  superfluous  evidence, 
though  incompetent,  is  not  ground 
for  reversal.  IlatLxhurstv.  Bitch, 
504. 

48.  Waived. — An  objection  to  the 
admission  of  evidence,  not  made 
on  the  trial,  is  waived.     Id. 

49.  Costs. — The  allowance  of  costs, 
upon  a  reference  under  the  statute 
of  a  disputed  claim  against  an  es- 
tate, is  within  the  discretion  of 
the  trial  court,  and  is  not  subject 
to  review  in  the  court  of  appeals. 
Id. 

50.  The  general  term  will  refuse  to 
review  questions  of  fact  based  up- 
on conflicting  evidence,  in  relation 
to  which  no  exception  lies,  imless 
the  case  contains  the  statement 
that  all  the  evidence  Is  returned. 
Braytonw.  Sherman,  527. 

51.  Exception. — An  exception  filed 
to  a  finding  of  fact  can  only  mean 
that  it  was  intended  to  bring  up 
the  question  of  law  that  there  Is 
not  any  evidence  to  sustain  the 
finding.  In  such  case,  the  respond- 
ent must  see  that  all  the  evidence 
which  tends  in  any  way  to  support 
such  finding  is  contained  in  the 
case.  The  court  of  appeals  can 
review  the  question  raised  by  the 
exception  to  the  finding  of  fact 
without  the  statement  that  the 
case  contanis  all  the  evidence. 
Id. 

62.  Dismissed. — ^When  on  appeal  to 
the  court  of  appeals,  the  record 
does  not  present  any  question  of 
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law.  that  can  be  reviewed*  the  ap- 
peal will  be  dismissed.  Dalzell 
V.  L.  I.  B.  B,  Co.,  631. 

63.  Bequest  to  charge, — A  refusal 
to  charge  a  request  whicli,  if 
proved,  would  form  an  absolute 
defense  to  the  cause  of  action, 
where  there  is  some  evidence  to 
support  the  proposition,  is  error. 
Sorthrup  v.  Smith,  532. 

64.  Question  cf  fact, — In  a  case 
which  of  right  is  triable  by  jury, 
the  court  cannot  take  from  that 
tribunal  the  ultimate  decision  of 
the  fact,  unless  the  fact  is  either 
uncontradicted  or  the  contradic- 
tion is  illusory,  or  where  the  an- 
sweru3g  evidence  is  a  "scintilla" 
only.    Id, 

65.  Case,  Besettlement, — The  ap- 
pellant is  entitled,  as  of  strict 
right,  to  have  the  case  show  the 
actual  facts  as  they  really  hap- 
I>ened  on  the  trial,  so  that  the  ap- 
pellate court  can  decide  upon  a 
record  which  is  absolutely  correct. 
JV.  r.  Bub,  Co,,  V.  Bothery,  545. 

66.  The  case  herein  was  directed  to 
be  re-settled  by  the  trial  court  so 
as  to  contain  the  occurrences  up- 
on the  trial  wiih  respect  to  the 
request  to  charge  and  exception 
as  they  are  made  to  appear  from 
the  appeal  record.     Id, 

67.  Findings. — Wliere  there  is  evi- 
dence sufficient  to  sustain  the 
findings  of  the  court  below,  though 
some  of  it  may  partake  of  the 
character  of  conclusions  of  the 
witness,  the  court  of  appeals  can- 
not decide  upon  its  credibility. 
Thurber  v.  Stimmel,  547. 

68.  The  trial  court,  in  making  a 
right  ruling  upon  an  erroneous 
theory,  or  upon  an  erroneous  as- 
sumption, commits  no  error  for 
which  his  decision  can  be  reversed. 
Teall  V.  Con,  Light  Co.,  557. 

69.  Where  the  plaintiff  does  not 
allude,  on  the  trial,  to  the  admis- 
sion of  a  contract  in  the  answer, 
but  gives  proof  of  the  execution 
of  the  contract  by  defendant,  and 
the  court  directs  a  verdict  for 
plaintiff;  he  has  the  right,  though 
the  court  may  have  been  in  error 
in  holding  the  contract  proved,  to 


avail  himself  of  the  admission  to 
sustain  the  ruling  on  appeal,  even 
though  it  was  not  taken  into  con- 
sideration by  the  court  below.  Id. 

60.  But  it  seems  tliat  if  the  case  had 
been  submitted  to  the  jury  upon 
the  evidence,  and  they  had  ren- 
dered a  venlict  for  the  defendant, 
the  plaintiff,  having  acted  upon 
the  theory  that  the  contract  was 
in  issue,  could  not,  upon  appeal  or 
motion  to  set  aside  the  verdict, 
have  relied  upon  the  admission. 
Id, 

61.  Verdict  qf  Jury.— ^The  court  of 
appeals  has  no  jurisdiction  to 
weigh  the  evidence,  but  are  con- 
cluded by  the  verdict  of  the  jury, 
in  case  of  conflicting  evidence. 
Finney  v.  Gallaudet,  662. 

62.  -4mcn(fmc/i<.-— Though  a  copy  of 
the  record  has  been  filed  with  the 
clerk,  pursuant  to  the  notice  of 
appeal,  the  court  below  so  far  re- 
tains jurisdiction  of  the  case  as  to 
enable  it  to  make  such  amend- 
ment to  the  record  as  it  shall 
deem  proper,  and  to  order  that  the 
amendment  shall  be  duly  certified 
to  the  court  of  appeals  and  filed 
with  its  clerk;  and  the  latter  court 
regards  it  as  a  part  of  the  original 
return  and  proceeds  to  hear  the 
case  as  thus  prepared,  unless  the 
amendment  is  of  such  a  nature  as 
to  show  that  the  record  as  amend- 
ed was  not  before  the  general 
term.    Peterson  v.  Swan,  564. 

63.  Motion. — A  motion  to  remit  the 
record  for  the  purpose  of  permit- 
ting the  court  below  to  amend  it 
if  it  should  desire  to  do  so,  is  un- 
necessary and  must  be  deni^. 

Same. — The  court  of  appeals,  it 
seems,  cannot  review  decisions  of 
the  lower  courts  entered  by  con- 
sent, or  taken  merely  pro /onna, 
where  the  record  shows  such  facts. 
Id. 

64.  Objections  not  raised.— Where 
the  plaintiff  fails  to  establish  on 
the  trial  the  cause  of  action  set 
forth  in  the  complaint,  but  evi- 
dence establishing  another  cause 
of  action  is  received,  without  ob- 
jection having  been  made  to  the 
theory  of  liability  advanced  upon 
the  trial,  because  not  within  the 
issues,  it  is  too  late  to  present 
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the  objection  in  the  first  instance 
on  appeal,  nor  can  a  reversal  be 
there  claimed  upon  the  ground 
that  the  recovery  was  for  a  cause 
of  action  not  alleged  in  the  com- 
plaint. Wells  V.  World's  D.  M. 
-4««'n,  575. 

65.  Birectinfj  a  verdict. — Though  it 
is  the  duty  of  the  court  to  direct 
a  verdict,  where  the  proof  of  a  fact 
is  so  preponderating  that  a  verdict 
against  it  would  l^  set  aside  as 
contrary  to  the  evidence;  yet, 
where  the  evidence  admitted  with- 
out objection,  when  taken  as  a 
whole,  presents  a  question,  though 
different  from  the  issue  raised  by 
the  pleadings,  for  the  jury,  the 
court  must  deny  the  motion  to 
direct  a  verdict.    Id, 

66.  Exception. —  An  exception  to 
**  the  findings  of  fact  and  conclu- 
sions of  law  of  the  referee,"  is  too 
general  to  raise  any  question  for 
review  in  the  court  of  appeals. 
Thompson  v.  Hazard^  579. 

67.  Where  there  is  no  evidence 
tending  to  sustain  the  findings  of 
fact  made  by  a  referee,  it  becomes 
a  ruling  upon  a  question  of  law 
within  the  meaning  of  section  992 
of  the  Code;  but,  in  order  to  raise 
a  question  for  review  in  the  court 
of  appeals,  an  exception  thereto 
must  be  taken.  In  the  absence  of 
such  exception,  this  court  must 
presume  that  the  findings  are  sus- 
tained by  the  evidence.    Id. 

68.  Revieio  of  findings. — A  finding 
made  without  any  evidence  tend- 
ing to  sustain  it  is  a  ruling  upon 
a  question  of  law,  and  an  ex- 
ception taken  thereto  may  be  re- 
viewed in  the  court  of  appeals. 
But  where  there  is  evidence  tend- 
ing to  sustain  the  finding,  it  is  a 
ruling  upon  a  question  of  fact, 
and  no  exception  can  be  taken 
thereto.    Healy  v.  Clark,  580. 

69.  An  appeal  can  be  taken  to  the 
general  term  upon  questions  of 
fact,  where  the  trial  was  by  the 
court  or  a  referee,  and  the  general 
term  has  power  to  review  the 
facts;  but  the  court  of  appeals 
cannot  review  the  evidence  and 
reverse  the  judgment  upon  the 
ground  that  the  finding  of  the  ref- 
eree is  against  the  weight  of  evi- 
dence. Id. 


70.  Ttenersal  on  questUms  of  fact— 
Where  it  appears  from  the  order 
of  the  general  term  that  the  rever- 
sal of  the  judgment  was  not  had 
upon  questions  of  fact,  the  coiui; 
of  appeals  must  consider  whether 
the  trial  court  committed  an  error 
justifying  such  reversal.  Cham- 
berlain V.  Van  Campen,  589. 

71.  Question  qffacL— The  question 
as  to  whether  a  contract  for  sale 
of  machinery  rested  entirely  in 
parol,  or  was  reduced  to  writing, 
is,  on  conflicting  evidence,  one  for 
the  jury.  Id, 

72.  Order  not  final. — ^An  order  of  the 
general  term  granting  a  motion  to 
vacate  an  order  and  judgment  for 
costs,  which  were  irregularly  en- 
tered, but  without  prejudice,  how- 
ever, to  an  application  at  special 
term  for  costs,  is  not  a  final  order 
and,  therefore,  not  appealable  to 
the  court  of  appeals.  Helck  v. 
Beinheimer,  592. 

73.  Issues  of  fact. — Defects  and 
omissions  in  the  performance  of  a 
contract,  whether  of  much  or  little 
importance,  are,  upon  conflicting 
evidence,  issues  of  fact  for  the 
determination  by  the  trial  court, 
subject  to  the  review  of  the  gen- 
eral term,  but  not  reviewable  in 
the  court  of  appeals.  Haag  v. 
Hillemeier,  696. 

74.  Where  an  issue  of  fact  has  been 
determined  in  the  plaintiffs  favor, 
upon  three  trials,  by  a  jury,  ref- 
eree, and  the  court  respectively, 
the  general  term  very  properly 
refuses  to  exercise  its  discretion 
and  set  aside  a  judgment  as 
against  the  evidence. 

75.  Order  substituting  defendants. — 
Where,  pending  the  trial  of  an 
action,  an  order  is  granted,  vacat- 
ing the  proceedings  had  upon  the 
trial,  striking  out  of  the  summons 
and  complaint  the  name  of  the  de- 
fendant and  inserting  the  name  of 
a  new  defendant,  who  is  brought 
into  the  action  by  service  of  the 
amended  summons  and  complaint, 
the  latter  is  not  prejudiced  by  the 
order  and  may  not  appeal  there- 
from. Abbott  V.  JV.  F.,  i.  E.  4Jb 
W.  B,  iJ.,  599. 
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See  Board  of  Claims,  2. 

Criminal  Law,  2. 
Pleadings,  5. 
Savings  Bank,  4. 
Stark  Decisis,  1. 
Taxes,  1. 

ARBITRATION. 

1.  Parties  bound  by, — Where  the 
questions  of  fact  and  of  law  are 
submitted  to  the  determination  of 
an  umpire,  his  award,  in  the  ab- 
sence of  corruption  or  misconduct, 
cannot  be  assailed  on  account  of 
any  honest  error,  either  of  law  or 
fact,  in  the  proceedings  before 
him  or  in  his  conclusion;  the 
parties  are  bound  by  his  award. 
Hoffman  v.  DeGraff,  35. 

2.  Award. — ^The  award  of  an  arbi- 
trator cannot  be  set  aside  for  mere 
errors  of  judgment  as  to  the  law 
or  facts  of  the  case  submitted  to 
him,  if,  in  making  the  award,  he 
keeps  within  his  jurisdiction,  and 
is  not  guilty  of  fraud,  corruption, 
or  other  misconduct  affecting  the 
award.    Masury  v.  Whiton^  123. 


ASSIGNMENT  FOR  BENEFIT 
OF  CREDITORS. 

1.  Partners. — The  surviving  mem- 
bers of  a  firm  are  competent  to 
make  a  general  assignment  for  the 
benefit  of  creditors  giving  prefer- 
ences. Bestex,  Burger,  91. 

2.  In  an  action  by  an  assignee  for 
creditors  to  set  aside  a  transfer  of 
firm  accounts,  he  must  show,  in 
order  to  enable  him  to  maintain 
the  action,  that  the  accounts  be- 
longed to  the  firm  and  not  to  one 
of  the  partners.  Bray  ton  v.  Sher- 
man,  627. 


See  Evidence,  7. 


ASSUMPTION. 
Mortgage,  1. 


ATTACHMENT. 

Where  the  affidavits,  upon  which 
the  attachment  was  issued,  show 
the  existence  of  the  statutory  con- 
ditions, the  court  below  has  juris- 
diction, and  an  order  refusing  to 
vacate  is  not  reviewable  in  the 
court  of  appeals.  Wenzell  v.  Mor- 
risey^  405. 

ATTORNEY. 

1.  Lien,   uoaived. — The  lien  of  an 

attorney  upon  his  client* s  cause  of 

action  and  judgment,  prescribed 

by  section  66  of  the  Code,  may  be 

I      waived  or  lost  by  the  conduct  of 

I      the  attorney.     Howitt  v.  Merrill, 

I      158. 

I  2.  Practice. — Whether,  in  the  en- 
I  forcement  of  such  a  lien,  relief 
should  be  given  against  a  fraud- 
ulent satisfaction  thereof  by  the 
client,  upon  a  summary  applica- 
tion by  motion,  or  upon  action 
hrought,  is  within  the  discretion 
of  the  supreme  court,  subject  to 
no  interference  by  an  appellate 
tribunal.  Id. 

Note  on  "Attobney's  Lien,*'  159. 


AWARD. 
Abbitbation,  2. 

BAR. 
Taxes,  2. 

BILLS  AND  NOTES. 

1.  Exchange  Notes.  —  Notes  ex- 
changed at  their  date  by  the  parties 
for  their  mutual  accommodation, 
rest  upon  a  sufficient  consider- 
ation; and  where  plaintiff  does 
not  use  defendant's  note,  and  de- 
fendant uses  and  has  the  benefit 
of,  but  does  not  pay,  plaintiff's 
note,  the  latter  is  entitled  to  re- 
cover upon  the  note  given  to  him 
by  the  defendant.  Cohn  v.  IIus- 
son,  249. 

2.  In  an  action  on  a  promissory  note, 
a  prima  facie  case  is  made  out  for 
the  plaintiff,  where  the  signature 
on  the  note  has  been  proved  by  a 
witness  who  is  familiar  with  the 
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handwriting  of  the  alleged  maker, 
and  testifies  to  his  belief  that  it  Is 
genuine,  or  where  it  is  substan- 
tially admitted.  Arms  y.  Arms^ 
226. 

3.  After  such  prima  facie  case  is 
made  out,  unless  there  is  some 
evidence  given  on  the  part  of  the 
defendant  which  legititnately  tends 
to  show  that  the  note  is  not  ge- 
nuine, the  prima  facie  case  upon 
this  point  is  not  disturbed,  and 
there  is  no  issue  of  genuineness 
to  be  submitted  to  the  jury.  Id. 

See  Pleadings,  12, 13. 


Waivkb,  1. 


BOARD  OF  CLAIMS. 

1.  The  commissioners  of  the  board 
of  claims,  in  estimating  damages 
to  land,  under  chap.  205  of  Laws 
of  1885,  must  personally  view  the 
premises  alleged  to  have  been 
damaged,  and  must  base  their 
award  upon  the  knowledge  de- 
rived from  that  view  and  the  evi- 
dence of  the  witnesses.  Perkins 
V.  State  of  N.  Y.  246. 

2.  Beview  qf  their  award. — The 
court  of  appeals  is  not  deprived, 
by  the  fact  that  the  commission- 
ers must,  to  some  extent,  act 
upon  their  personal  view  of  the 
premises,  of  its  power  to  review 
their  award  upon  the  question  of 
damages,  when  they  adopt  some 
erroneous  rule  of  damages  or  their 
findings  are,  or  the  case  upon  all 
the  evidence  is  such  as  to  show 
show  that  they  misconceived  the 
facts  and  erred  in  their  estimate. 
Id. 


BROKERS. 

Commissions. — A  person,  who  has 
acted  as  agent  for  the  vendee  in 
negotiating  a  contract  and  has  ad- 
vised him  how  to  obtain  the  prop- 
erty at  the  lowest  possible  price. 
Is  not,  in  the  absence  of  any  agree- 
ment to  that  effect,  the  agent  of 
the  vendor,  and  cannot  recover 
commissions  from  him.  Hamick- 
ell  V.  Parrott  Silver  Co.,  466. 


BURDEN  OP  PROOF. 
Pleadings,  II. 

CALENDAR. 

1.  Preference. — An  action  to  com- 
pel a  railroad  corporation  to  pay 
interest  coupons  on  bonds  issued 
by  another  railroad  corporation, 
by  reason  of  an  agreement  of  con- 
solidalion  of  the  two  corporations 
and  the  covenant  between  them, 
is  not  an  action  founded  upon  a 
note  or  other  evidence  'of  debt  for 
the  absolute  payment  of  money, 
within  the  meaniiig  of  subd.  8  of 
section  701  of  the  Code,  and  is  not 
entitled,  under  such  section,  to  a 
preference  upon  the  calendar. 
Polhemus  v.  Fitchhurg  R.  H.  Co., 
150. 

2.  The  fact  that  two  corporations 
differ  in  their  construction  of  a 
mutual  agreement,  and,  in  the 
meantime,  neither  fulfils  its  obli- 
gation to  the  holder  of  its  securi- 
ties, furnishes  no  reason  why  the 
court,  in  its  discretion,  shoula  Rive 
it  a  preference  upon  the  calendar. 
Id. 

CASE. 

Appeal,  14,  50,  55,  56b 
Question  of  Fact,  5. 

CHARGE. 

Credibility. — It  is  not  error  for  the 
court  to  charge  that  *Mf  he  lied 
to  the  officers,  that  must  affect 
his  credibility ;  the  extent  to  which 
it  should  affect  it  is  for  you  to 
say,''  as  it  amounted  only  to  say^ 
ing  that  it  was  a  material  fact  and 
bore  upon  the  credibility  of  the 
witness.    People  v.  Heich,  105. 

See  Appeal,  53. 

Cbiminal  Law,  11. 

Tbial,  1. 

CHATTEL  MORTGAGE. 

Ur^filed. — A  creditor,  who,  without 
knowledge  of  an  unfiled  chattel 
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mortgage,  receives  a  part  of  the 
mortgaged  goods  in  payment  of 
his  precedent  debt,  is  in  a  posi- 
tion to  ciiailenge  the  validity  of 
the  mortgage;  and  the  exclusion 
of  evidence  on  his  offer,  that  the 
mortgage  was  fraudulent,  is  erro- 
neous, liriiton  V.  Rathbane^  8.  & 
Co.,  432. 


COMPLAINT. 
PLEABmOS,  12,  18. 


CONSIDERATION. 


Evidence,  24. 


CONSPIRACY. 


Evidence,  28. 


CONTRACT. 

1.  To  ctmvpy  land.  Title,— The 
purchaser,  though  his  vendor  has 
recently  derived  his  title  by  an  as- 
signment expressed  to  be  in  con- 
sideration of  one  dollar  and  other 
good  and  valuable  considerations 
^'  from  a  third  person  who  mean- 
time failed  and  assigned  for  benefit 
of  creditors,  has  no  ground  for  re- 
fusing to  take  title  in  the  absence 
of  anytliing  to  indicate  an  in- 
tention on  the  part  of  any  creditor 
to  attack  the  assignment.  Baylis 
V.  Sthn8on,  70. 

2.  Such  possibility  is  purely  imagin- 
ary and  insufficient  to  create  even 
a  doubt,  much  less  a  rational 
doubt,  and  one  in  the  solving  of 
which  a  court  could  lawfully  re- 
quire the  assistance  of  a  jury. 
Less  than  this  will  not  avail  the 
unwilling  vendee,  even  though 
compelled  to  answer  in  a  court  of 
equity.     /(/. 

3.  Special. — The  court  or  jury  may 
inifer  a  promise,  where  a  relation 
exists  between  two  parties,  in- 
volving the  porfomiance  of  certain 
duties  by  one  and  the  payment 
therefor  by  the  other;  but,  where 
a  recovery  is  sought  for  the  breach 
of  an  express,  special  agreement, 
such  promise  must  be  established 


by  affirmative  proof  or  by  evidenoe 
of  its  recognition  in  the  acta  or 
conduct  of  the  parties.  Budd  v. 
Walker  y  212. 

4.  Presumption, — ^Where  it  appears 
that  the  supposed  debtor  w^as,  at 
all  times  durine  his  life,  able  to 

Eay,  and  so  in  the  habit  of  paying 
is  debts  tliat  at  his  death  his 
estate  was  left  unencumbered,  and 
that  during  much  of  the  same  time 
the  creditor  was,  if  not  in  pecu- 
niary embarrassment,  at  least  con- 
tending with  a  limited  and  narrow 
income,  it  cannot,  after  the  death 
of  the  former,  be  presumed  upon, 
doubtful  evidence,  that  the  latter 
was  constantly  discliarging  joint 
obligations,  trusting  to  the  dila- 
tory repayment  of  the  co-obligor. 
The  presumption  in  such  case  ia 
that  the  latter' s  ready  money  pay- 
ments were  made  upon  his  own, 
and  not  upon  joint,  account.    Id, 

5.  Where  the  contract,  alleged  as  the 
foundation  of  a  claim  for  support, 
maintenance  and  lodging,  is,  in 
any  reasonable  view  of  the  evi- 
dence, utterly  unproven,  and  there 
is  evidence  that  no  agreement  of 
a  pecuniary  nature  relating  to  the 
claim  was  ever  made  or  contem- 
plated by  the  parties,  and  the  facts 
are  only  consistent  with  a  volun- 
tary and  satisfying  beneficence, 
the  circumstances  of  membership 
in  plaintiffs  family  on  intimate 
and  familiar  footing,  etc.,  taken  in 
themselves  or  in  connection  with 
any  other  facts  in  the  case,  are  in- 
sufficient to  create  a  cause  of 
action.    Id, 

6.  Lease. — In  an  action  to  recover 
the  stipulated  rent,  a  purchaser  by 
taking  possession  of  the  pier,  and 
enjoying  the  right  of  collecting 
wharfage  solely  by  virtue  of  the 
contract  maile  by  him  with  the  de- 
partment of  docks,  cannot  be  per- 
mitted to  question  the  agreement 
under  which  he  has  elected  to  take 
the  benefits  accruing  to  him  as 
purchaser,  and  is  estopped  from 
contesting  with  his  lessor  the  va- 
lidity of  the  contract  under  which 
he  has  acquired  possession  of 
leased  property.  Mayor  qfN,  Y, 
V.  Huntington^  273. 

7.  Statute  offraud.^. — Wliere  there 
was  no  existing  debt  or  obligation 
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until  it  was  created  by  the  con- 
tract, and  the  consideration  moved 
directly  from  the  plaintiff  to  the 
defendants,  and  consisted  in  the 
waiver  of  his  legal  right  to  an  ac- 
counting, his  consent  to  the  con- 
tinuance of  business  and  employ- 
,  ment  of  the  estate  property  for  the 
benefit  of  defendants,  and  the 
removal  of  an  obstacle  to  the  ap- 
propriation by  them  of  such  prop- 
erty to  their  claims  against  the 
estate,  it  is  a  valuable  and  suffi- 
cient consideration  within  the 
authorities,  and  constitutes  the 
undertaking  of  the  defendants  an 
original  promise.  Wales  v.  Stout^ 
827. 

8.  A  contract  construed  by  the  court 
to  be  an  absolute  and  uncondi- 
tional undertaking  by  the  defend- 
ants to  execute  meir  bonds,  etc. 
Id. 

9.  Where  a  contract  gives  defend- 
ants the  option  to  rescind  upon 
plaintiffs  failure  to  pay  as  therein 
specified,  his  failure  to  pay  after 
demand  of  payment  and  notice  of 
an  election  to  annul  the  contract, 
violated  the  contract,  and  he  can- 
not thereafter  enforce  it.  Win- 
chell  V.  Scott,  383. 

10.  Even  though  the  plaintiff  had 
the  right  to  require  the  defendants 
to  continue  the  contract  after  such 
failure  of  payment,  he  had  no 
right  to  make  his  payment  of  ar- 
rearages, when  demanded,  condi- 
tional upon  the  assumption  and 
continuance  of  such  contract  by  an 
independent  corporation,  though 
all  or  some  of  the  defendants  were 
stockholders  and  trustees  in  the 
new  company  in  connection  with 
other  persons.    Id, 

11.  Construction. —  Where  defend- 
ants agreed  to  sell  plaintiff's  stock 
and,  after  tledurting  all  expenses 
and  commissions,  to  divide  the 
profits,  and  thereupon  contracted 
with  an  agent  to  go  to  England  to 
attend  to  such  sale,  for  one-half 
of  their  interest  and  profits,  who 
employed  a  broker  to  make  the 
sale,  the  compensation  to  the 
agent  is  not,  but  the  commissions 
to  the  broker  are  expenses  within 
the  meaning  of  the  contract. 
Berdell  v.  Allen,  449. 


12.  What  necessary  to  constitute, — 
In  order  to  constitute  a  contract, 
there  must  be  a  concurrence  of 
the  minds  of  all  the  parties  to  the 
thinp  to  be  done,  and  unless  all 
parties  consent,  there  can  be  no 
contract. 

13.  Same. — Facts  held  not  to  consti- 
tute a  contract  for  want  of  mutual- 
ity. Jolsen  A  Bryn  v.  Thurbery 
537. 

CORPORATION. 

Religious  Socistiss,  1,  2^  3,  4,  6. 

COSTS. 
Appeal,  49. 

Taxes,  8. 

COURT. 

1.  Discretion, — The  court  has  power, 
in  the  exercise  of  its  discretion, 
to  make  an  order,  at  circuit,  can- 
celling the  clerk^s  minutes  of  the 
trial  and  substituting  others  in 
their  place;  and  also  an  order,  at 
special  term,  opening  and  amend- 
ing the  judgment-roll  and  pre- 
scribing the  form  of  an  amended 
judgment,  which  was  directed  to 
be  entered  nunc  pro  tunc.  Jones 
V.  Merchants^  Nat,  Bank,  156. 

2.  ReUef.—Where  it  was  stipulated 
on  the  trial  that  counsel  should 
agree  between  themselves  as  to  the 
figures  which  it  would  be  neces- 
sary to  insert  in  the  verdict  of  the 
plaintiff,  or,  if  they  could  not  do 
so,  that  the  evidence  as  to  the  in- 
terest and  value  of  the  property 
should  be  taken  before  the  judge, 
without  the  jury,  before  the  entry 
of  judgment,  which  was  subse- 
qiiently  done  and  the  verdict  and 
judgment  entered  in  precise  con- 
formity with  the  agreement  of 
counsel  and  the  requirements  of 
law,  the  only  relief  against  the 
iudgment  to  which  the  defendant 
is  entitled  is  by  an  appeal  there- 
from.   Id. 

See  Referee  1. 

COURT  OF  APPEALS. 

Removal  of  cause.— It  is  not  a 
sufficient  reason  for  moving  a  case 
from  the  second  division  of  the 
court   of  appeals   into  the   first 
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division  of  the  court,  that  one  or 
even  two  of  the  judges  of  the  for- 
mer court  are  disqualified  from 
sitting  upon  tlie  argument  of  the 
case  there.  Atkinson  v.  Roches- 
ter P.  Co.,  149. 

COVENANTS. 

1.  Incumbrances. — No  tax  or  assess- 
ment can  exist  so  as  to  he  a  lien 
or  incumbrance  within  the  mean- 
ing of  a  covenant  against  them 
until  the  amount  thereof  shall  be 
ascertained  or  determined.  Har- 
per V.  Doicdney^  222. 

2.  Where  a  deed  is  executed  and  de- 
livered in  performance  of  a  con- 
tract to  convey  containing  a  cove- 
nant against  incumbrances  prior 
to  the  apportionment  and  imposi- 
tion of  a  paving  assessment  upon 
the  persons  and  property  bene- 
fited,  there  is  neither  a  breach  of 
contract  nor  of  covenant.    Id* 

See  Dbeds,  1. 

CRIMINAL  LAW. 

1.  Indictment. — Where,  on  presen- 
tation of  a  charpe  for  assault  and 
battery  during  the  lifetime  of  the 
assaulted  person,  the  grand  jury 
failed  to  find  an  indictment,  it  is 
not  necessary  to  obtain  leave  of 
the  court,  under  section  270  of  the 
Code  of  Criminal  Procedure,  be- 
fore submitting  to  the  grand  jury 
a  complaint  charging  the  defend- 
ant, after  the  death  of  the  injured 
person,  with  the  crime  of  man- 
slaughter in  the  second  degree, 
for  the  same  assault,  and  an  in- 
dictment based  thereon  will  be 
sustained.     People  v.  Warren,  19. 

2.  Appeal.  ^A  failure  to  make  an 
objection  and  take  proper  excep- 
tion, deprives  the  defendant  of  his 
claim,  as  matter  of  right,  to  a 
reversal  of  the  judgment.  But 
under  the  amendment  of  1887  to 
section  528  of  the  Code  of  Criminal 
Procedure  he  can  only  ask  that 
the  court  will  determine  upon  the 
whole  case  the  question  whether 
justice  requires  a  new  trial  or  not, 
or  whether  the  verdict  is  against 
the  weight  of  evidence  or  a^^ainst 
law.  In  such  case  the  court  is 
vested  with  power,  in  its  discre- 
tion, to  disregard  the  neglect  and 


review  the  case  upon  the  merits. 
People  V.  Lyon,  69. 

3.  Credibility  of  defendant. — The 
fact  that  defendant  was  on  trial 
for  a  capital  offense,  and  his  ad- 
missions of  former  arrests,  con- 
victions and  imprisonments  may 
be  considered  by  the  jury  a*i  bear 
ing  on  his  credibility  as  a  witness. 

4.  Evidence. — Evidence  of  the  com- 
mencement of  the  history  of  the 
relations  existing  between  the  de- 
fendant and  the  deceased  which 
finally  culminated  in  the  shoot- 
ing, is  proper.     Id. 

6.  Witness. — A  summary  of  facts 
stated  and  held  by  the  court  of 
appeals  to  be  proper  subjects  of 
consideration  by  the  jury,  which 
may  have  led  them  to  a  very  sen- 
sible distrust  of  the  prisoner  s  tes- 
timony.    People  V.  Beich,  105. 

6.  Words  no  excuse. — It  is  not  suffi- 
cient to  excuse  a  i>erson  from  the 
consequences  of  a  fatal  assault 
upon  another,  that  he  has  been 
provoked  thereto  by  an  angry  con- 
troversy of  wonls  alone,  however 
aggravating  they  may  have  been. 
When  such  language  induces  a 
personal  conflict  of  strength  be- 
tween persons  of  comparatively 
equal  ability  to  inflict  injnry,  the 
seizure  of  a  dangerous  weapon, 
accidentally  near,  by  one  of  the 
parties,  and  a  blow  given  in  the 
heat  of  passion,  might  be  regarded 
by  the  jury  as  excusable.  People 
V.  Kelly,  231. 

7.  Intent. — But, when  the  parties  are 
unequal  m  strength,  and  the  as- 
saulting party,  being  the  stronger, 
and  having  no  reason  to  appre- 
hend physical  injury  from  the 
other,  uses  a  dangerous  weapon, 
the  question  whether  it  is  used 
with  homicidal  intent  is  one  of 
fact  for  the  jury. 

8.  Premeditation. — The  fact  that, 
when  an  affray  was  apparently 
terminated,  and  deceasetl  had  re- 
tired to  a  remote  comer  of  the 
room,  with  an  evident  intent  to 
avoid  the  defendant,  the  latter, 
after  an  opportunity  to  reflect 
upon  his  course  of  action,  then 
sought  her  out,  armed  with  a  new 
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and  dangerous  weapon,  and  with 
the  ohvious  intention  of  continu- 
ing tlie  affray,  is  very  persuasive 
proof  of  a  deliberate  and  deter- 
mined purpose  on  his  part.    Id. 

Note  on  the  Extent  or  Review 
by  the  coukt  of  appeals 
UNDER  Section  628  of  the 
Criminal  Code. 

9.  Transferring  indictment — An  in- 
dictment found  in  the  ^^  general 
sessions  of  the  peace,  of  the  city 
and  county  of  New  York,"  may, 
on  application  of  the  district  at- 
torney, and  without  notice  to  the 
defendant,  be  transferred  to  the 
court  of  oyer  and  terminer,  there 
to  be  determined.  People  v.  Car- 
olin,  300. 

10.  Murder, — ^Evidence  held  suffi- 
cient to  sustain  a  charge  of  mur- 
der in  the  first  degree.  Id, 

11.  Charge  to  tlie  jury, — Where, 
upon  a  trial  for  murder,  there 
were  but  two  exceptions  to  the 
judge^s  charge  to  the  jury,  both 
as  to  a  statement  of  fact  in  the 
charge,  one  of  which  was  cor- 
rected, and  the  other  submitted 
to  the  jury  for  them  to  determine 
the  same,  there  is  no  error.  Peo- 
ple V.  XetotSi  303. 

12.  Exception, — An  exception  to 
evidence,  on  the  ground  that  it  is 
cumulative,  which  is  clearly  frivo- 
lous, furnishes  no  ground  for  dis- 
turbing the  judgment.    Id, 

18.  Facts  held  sufficient  to  warrant 
a  conviction  of  murder  in  the  first 
degree.    Id, 

14.  Effect  of  amendment  to  section 
401  et  seq,  of  the  Penal  Code, — 
By  virtue  of  section  10  of  chap. 
489  of  1888  amending  section  401 
et  seq.  of  the  Penal  Code,  the  pro- 
visions of  said  section,  as  they  ex- 
isted prior  to  the  passage  of  said 
amendment,  remain  in  force,  un- 
affected by  the  repealing  section 
in  said  amendatory  act,  so  far  as 
relates  to  such  crimes  committed 
before  the  act  went  into  effect; 
and  a  person  convicted  after  Jan- 
uary 1,  188t),  when  said  act  went 
into  effect,  of  the  crime  of  murder 
in  the  first  degree,  committed  be- 
fore that  time,  but  after  the  pas- 


sage of  the  act,  is  properly  sen- 
tenced to  death  by  hanging.  Peo- 
ple V.  Nolan^  305. 

15.  Sufficient  emclcnce.— Evidence 
held  sufficient  to  justify  a  verdict 
for  murder  in  the  first  degree.  Id, 

16.  Fictitious  name, — Where  the  de- 
fendant is  indicted  by  several  fic- 
titious or  alias  names,  and  his  true 
name  is  discovered  upon  the  trial, 
and  inserted  in  the  indictment 
and  other  proceedings,  though 
they  may,  with  propriety,  have 
been  omitted  in  the  administra- 
tion of  the  oath  to  the  jurors  and 
witnesses  subsequently,  their  re- 
petition, in  such  case,  is  not  error, 
and  it  cannot  be  assumed  that  any 
legal  harm  was  thereby  done  to 
the  defendant.  People  v.  Ever- 
hardt,  506. 

17.  Pronouncing  Judgment,  — 
Where,  after  the  rendition  of  a 
verdict  of  guilty,  the  defendant, 
at  the  request  of  his  counsel,  was 
remanded  until  a  day  named,  to 
enable  him  to  make  a  motion  for 
arrest  of  judgment  and  for  a  new 
trial,  but  no  motion  was,  on  the 
day  named  or  during  the  term, 
made  by  either  party,  and  defend- 
ant was  brought  up  for  sentence 
at  the  next  term  of  the  same  comt, 
and  judgment  was  moved,  which 
was  opposed  on  the  groimd  that 
the  court  had  no  jurisdiction,  it 
may  be  fairly  assumed  that  the 
defendant,  by  not  appearing,  or 
offering  to  appear,  on  the  day 
named,  and  by  not  objecting, 
waived  the  delay,  within  the  mean- 
ing of  section  472  of  the  Code  of 
Criminal  Procediu'e,  and  that  the 
court  had  not  lost  jurisdiction  to 
pronounce  judgment  on  a  subse- 
quent day. 

See  Appeal,  27,  28. 

DAMAGES. 
Evidence,  23- 
Railroads,  4. 

DEED. 

1.  Covenant, — A  covenant  in  a  deed 
to  fulfil  and  perform  all  the  con- 
ditions of  a  certain  specified  con- 
tract to  be  performed  by  the  gran- 
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tor,  and  at  all  times  to  Indemnify 
said  grantor  against  the  same,  is 
not  a  mere  pei*sonaI  one  to  indem- 
nify the  grantor,  and  does  not 
come  within  any  of  the  exceptions 
to  the  general  rule  laid  down  in  a 
series  of  decisions  of  the  court 
of  api^eals.  Uallenbeck  v.  Kin- 
dred, 4. 

2.  Fraud. — Where  the  sons  prepare 
a  deed  of  valuable  real  estate  and 
procure  tlieir  aged  parents  to  ex- 
ecute it,  without  consideration 
under  a  misapprehension  of  its 
contents,  the  conveyance  will  be 
set  aside  at  the  suit  of  the  gran- 
tors.    Weller  v.  H'eiier,  134. 

DEMAND. 
Limitation,  3. 

DEMURRER. 
Pleabikos,  6. 

DIRECTION  OF  VERDICT. 
Appeal,  65. 

DISMISSAL. 

Appeal,  4,  62. 

Trial,  3. 

EASEMENT. 

1.  How  created. — An  easement  is 
the  right  which  one  proprietor  has 
to  some  profit,  benefit  or  lawful 
use  out  of  or  over  the  estate  of 
another  proprietor.  Where  i  t  does 
not  originate  in  fraud,  it  should 
be  found  to  exist  in  the  agreement, 
express  or  implied,  of  the  owner 
of  the  servient  tenement.  Rei- 
ners  v.  Young,  50. 

2.  Upon  the  severance  of  a  tene- 
ment, where  the  easement  or  ser- 
vitude is  not  contained  in  the 
gr.»nt,  the  fact  that  the  premises 
retained  by  the  grantor  are  a  ser- 
vient tenement,  charged  with  an 
easement,  should  be  patent  as  a 
feature  of  the  land,  which  directs 
the  attention  to  its  existence  upon 
such  examination  as  would  be  or- 
dinarily given.    Id. 

3.  In  this  case,  as  the  servitude  or 
easement  claimed  by  the  defend- 


ant is  not  found  in  the  grant,  and 
is  not,  in  the  nature  of  the  case, 
apparent,  and  there  is  no  necessity 
for  its  existence,  the  defendant's 
claim  that  he  has  an  easement  in 
the  overlapping  wall,  because  it 
was  built  by  the  owner  of  the  en- 
tire premises,  must  fall.    Id. 

ELECTION  OF  REMEDIES. 

Note  on   Election   or   Rights 
AND  Reiiedies,  291. 

Savings  Bank,  2, 3. 

ESTOPPEL. 
Evidence,  10. 

EVIDENCE. 

1.  General  objection. — A  general 
objection  to  a  question  will  not  en- 
title the  party  making  it  to  raise 
on  appea]  the  question  of  the  com- 
petency of  the  witness,  or  the 
form  of  the  question.  N.  J. 
Steamboat  Co.  v.  Mayor,  23. 

2.  An  objection,  too  general  to  dis- 
close to  the  judge  any  defect  in 
the  question,  if  there  is  any, 
is  worthless  on  appeal.    Id. 

3.  Inadmissible. — A  question  is 
clearly  inadmissible  in  substance, 
which  submits  the  whole  case  to  a 
witness,  whose  testimony  exhibits 
neither  knowledge  nor  informa- 
tion on  the  subject.    Id. 

4.  Reopening  case. — The  admissi- 
bility of  a  question,  which  re- 
opens the  case,  is  a  matter  resting 
within  the  discretion  of  the  triu 
judge.     Id. 

5.  In  an  action  to  set  aside  an 
award  as  to  the  value  of  a  lot  of 
land,  on  the  ground  of  misconduct 
on  the  part  of  the  umpire,  where 
the  alleged  misconduct  was  that 
the  umpire  disregarded  the  evi- 
dence as  to  the  value,  and  substi- 
tuted, and  declared  his  intention 
to  substitute,  a  rule  of  his  own, 
evidence  offered  by  plaintiff  as  to 
the  value  of  the  lot,  and  as  to  the 
character  and  competency  of  her 
witnesses  before  the  umpire,  is 
properly  excluded,  as  such  evl- 
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dence  has  no  bearing  whatever 
upon  the  only  issue  on  trial. 
Hoffman  v.  JDeQraffy  35. 

6.  LeUera. — Letters  of  a  third  per- 
son, narrative  of  a  past  occurrence, 
though  in  answer  to  letters  from 
defendant's  agents,  are  simply 
unsworn  statements,  and  not  ad- 
missible in  evidence  in  favor  of 
defendant.  Waite  v  N,  Y,  C.  & 
n.  B.  R.  R.  Co.,  85.    . 

7.  Statements  qf  assignor. — State- 
ments of  the  assignor,  made  sev- 
eral weeks  after  an  assignment 
for  the  benefit  of  creditors,  and 
when  the  assigned  property  was 
in  the  possession  of  the  assignee, 
not  offered  for  the  purpose  of  con- 
tradicting or  discrediting  any  wit- 
ness, nor  any  part  of  the  res 
gestae^  are  incompetent  evidence 
against  the  assignee  in  an  action 
to  set  the  assignment  aside  as 
fraudulent.    Beste  v.  Burger,  91. 

S,  To  vary  written  contract — ^Parol 
evidence  is  admissible  to  show  that 
a  written  paper,  which  in  form 
is  a  complete  contract,  of  which 
there  has  been  a  manual  delivery, 
was  nevertheless  not  to  become  a 
binding  contract  until  the  per- 
formance of  some  condition  pre 
cedent  resting  in  parol.  Reynolds 
V.  Robinson,  99. 

"9.  The  rule  above  stated  should  be 
cautiously  applied  to  avoid  mis- 
take or  imposition,  and  confined 
strictly  to  cases  clearly  witliin  its 
reason.    Id, 

10.  Estoppel. — The  declaration  of  a 
party  in  charge  of  the  business, 
that  the  defendants  were  copart- 
ners, was  not  competent  to  prove 
such  fact,  but  is  plainly  admissi- 
ble as  one  of  the  essential  elements 
to  a  recovery  on  the  ground  of 
equitable  estoppel.  A  recoveryon 
this  ground  cannot  be  supported, 
unless  supplemented  by  that  the 
proof  defendants  authorized  or 
acquiesced  in  the  making  of  the 
representation.  The  failure  to 
give  such  additional  proof  will  not 
make  the  admission  of  evidence 
upon  that  issue,  which  was  rele- 
vent,  though  incomplete,  illegal. 
Rogers  v.  Murray,  101. 

11.  Harmless. — An  incidental  and 


collateral  piece  of  evidence,  of 
very  little  importance,  and  from 
which  no  injury  was  sustained 
by  the  appellants,  constitutes  no 
sufficient  ground  for  reversing  the 
judgment.    Id. 

12.  Section  829.— Where  the  plaint- 
iff claims  that  her  husband  had 
wrongfully  taken  her  stock  which 
he  held  as  trustee  for  her,  and  had 
transferred  it  to  his  father  who 
took  it  with  notice  of  such  trust, 
his  testimony  on  behalf  of  plaintiff, 
in  an  action  brought  by  her  against 
his  deceased  father^  s  estate  for  a 
conversion  of  said  stock,  as  to  a 
transaction  between  the  witness 
and  the  deceased  concerning  the 
same,  is  incompetent  under  section 
829  of  the  Code,  as  a  recovery 
would  relieve  him  to  that  extent 
from  responsibility  for  said  stock. 
Redfleld  v.  Redfield,  115. 

13.  Irrelevant  on  its  face. — Where 
evidence  is  offered  which  does  not, 
on  its  face,  appear  to  be  relevant 
to  the  issues  to  be  submitted  to 
the  jury,  the  court,  upon  an  objec- 
tion that  it  is  irrelevant  and  im- 
material, is  entitled  to  know  what 
it  is  designed  to  prove  in  order  to 
determine  whether  the  objections 
are  well  made,  and  it  is  the  duty 
of  the  counsel  offering  it  to  point 
out  its  relevancy  to  the  trial  judge; 
otherwise  it  is  not  error  to  reject 
it.  Bingham  v.  Marine  Nat.  Bk,, 
137. 

14.  Forgery. — Evidence  that  a  note 
may  have  been  obtained  from  the 
maker  under  such  circumstances 
as  would  have  rendered  it  void, 
has  no  bearing  upon  the  issue  or 
defense  of  forgery.  Arms  v.  Arms, 
226. 

15.  Suspicion. — Mere  suspicion  is 
not  enough  to  warrant  the  sub- 
mission of  the  question  of  forgery 
to  the  jury.  Id. 

16.  In  an  action  on  a  promissory 
note,  where  the  defense  of  forgery 
is  set  tip  in  the  answer,  evidence 
that  it  was  the  custom  of  the  al- 
leged maker  of  the  note  to  sign 
instruments  some  little  distance 
below  the  last  of  the  writing,  is  of 
the  vaguest  and  weakest  possible 
nature,  even  if  it  is  strictly  admis- 
sible, id. 
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17.  Declaration- — The  subsequent 
will  of  the  alleged  maker  of  tlie 
note,  not  offered  for  the  purpose 
of  putting  in  evidence  an  instru- 
ment containing  a  genuine  sig- 
nature of  the  allegeir  maker  with 
which  to  compare  the  signature 
to  the  note,  was  a  declaration  or 
act  of  the  maker  with  which  the 
plaintiff  had  nothing  to  do,  and 
was  properly  excluded  on  the  offer 
of  the  executor.  Id, 

18.  Incompetent — And  the  fact  that 
the  said  will  contained  no  provi- 
sion for  the  payment  of  the  note 
in  question  was  incompetent  evi- 
dence against  the  plaintiff.  Id. 

19.  Oral  emdence. — Evidence  of  an 
oral  agreement  is  proper,  when 
given,  not  for  the  purpose  of 
proving  a  substantive  agreement 
not  in  writing,  but  for  the  purpose 
of  showing  what  was  the  consider- 
ation of  the  written  Instrument 
upon  which  the  action  was 
brought.    Id. 

20.  Presumption. — ^The  silence  of  a 
party,  who,  when  called  up  to  pay 
a  lai*ge  claim,  admits  his  liability 
and  omits  to  mention  any  counter- 
claim, is  an  express  admission, 
and  some  evidence  that  any  claim 
subsequently  presented,  is  not  a 
valid  claim.     Cohn  v.  Husson,  249. 

21.  The  admission  of  incompetent 
evidence,  which  is  entirely  harm- 
less to  the  appellant,  is  no  ground 
for  reversal.  Id. 

22.  Where  the  plaintiff  rests  his  case 
and  announces  that  his  cause  of 
action  will  stand  upon  the  insuffi- 
ciency of  the  answer  and  Its  veri- 
fication, an  answer  to  his  question 
upon  cross-examination,  as  to  who  ', 
was  the  legal  adviser  of  defend-  I 
ant*s  testator,  has  no  relation  to 
his  cause  of  action,  and  is  properly 
excluded  in  an  action  brought  to 
recover  for  professional  services 
rendered  by  plaintiff  to  said  tes- 
tator.   MoiHson  V.  Kloster,  :ilS. 

23.  Damages.— In  an  action  for 
withdrawing  water  from  a  stream, 
evidence  that,  after  the  division, 
there  was  less  water  in  the  stream 
during  the  summer  months  than 
before,  is  relevant,  and  its  exclu- 
sion error.  Garwood  v.  N.  y.  C. 
A  H.  R.  K.  R.,  409. 
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24.  njfpothetical  questions. — ^Hypo- 
thetical questions  must  be  based 
upon  facts  fairly  within  the  scope 
of  the  evidence.  Barton  v.  Govan^ 
417. 

25.  Striking  out. — An  improper  rul- 
ing striking  out  the  whole  of  an 
answer  is  cured  by  subsequent 
testimony  which  supplies  all  that 
was  responsive  to  the  question. 
Id. 

16.  Favorable  answer. — ^An  excep- 
tion to  the  allowance  of  an  ob- 
jectionable question,  where  the 
answer  to  it  presents  evidence, 
either  favorable  or  liarmless  to  the 
objecting  party,  is  unavailable. 
Id. 

27.  Expert  testimony  as  to  the  cred- 
ibility of  witness  or  testimony  is 
objectionable.  Id. 

28.  Where  the  subject  of  a  negotia- 
tion was  matter  of  inquiry  and 
evidence  on  the  examination  of  a 
witness  in  chief,  it  is  competent 
to  show,  as  part  of  the  transaction, 
on  his  cross-examination,  how 
long  a  time  was  occupied,  or  how 
many  interviews  were  had  between 
the  witness  and  the  party,  for  the 
consummation  of  the  contract. 
Rubins  v.  Scott,  423. 

29.  Where,  in  an  action  to  recover 
an  alle^^  agreed  compensatioa 
for  services,  the  fact  of  the  agree- 
ment is  in  issue,  evidence  on  the 
part  of  the  defendant  of  the  value 
of  such  services  is  competent  aa 
bearing  upon  the  issue.  Id. 

30.  Agency. — Where,  in  an  action 
to  enforce  mechanics*  liens,  the 
agency  of  the  owner^s  husband  to 
act  for  her  in  the  transaction  of  the 
business  was  asserted  by  the  claim- 
ants and  denied  by  the  owner,  and 
the  case  was  tried  upon  the  as- 
sumption that  the  right  of  recov- 
ery was  dependent  upon  the  exist- 
ence of  such  authority,  the  exclu- 
sion of  the  testimony  of  the  alleged 
agent  in  support  of  the  owner's 
contention,  upon  the  objection  of 
the  claimants,  and  an  exception 
thereto  by  the  owner  entitles  her 
to  a  reversal  of  the  judgment. 
Rope  V.  7/eA«,  438. 

31.  Hearsay. — On  the  trial  of  an 


INDEX. 


619 


action  for  injuries  to  a  well  caused 
by  the  explosion  of  a  torpedo,  a 
witness  cannot  be  permitted  to 
testify  that  some  one  told  him 
that  one  of  the  torpedoes  was  ex- 
ploded just  below  the  surface  of 
the  rock,  and  so  injured  the  well. 
JDoyle  V.  Rector,  etc.,  468. 

82.  Res  inter  alios  acta. — In  an 
action  by  a  general  assignee  to  set 
aside  a  confessed  judgment,  re- 
ports made  by  third  persons  show- 
ing the  indebtedness  of  the  judg- 
ment debtor  to  them,  are  inad- 
missible in  evidence  in  favor  of  the 
assignee  against  the  judgment 
creditor.  Rutherford  v.  Schatt- 
man,  479. 

83.  Conspiracy. — In  the  absence  of 
any  proof  connecting  a  person, 
not  a  party  to  the  action,  with  an 
alleged  conspiracy,  his  acts  or 
declarations  are  inadmissible;  to 
make  them  competent,  prima 
facie  evidence  ought  first  to  be 
given  of  the  existence  of  a  con- 
spiracy.   Id. 

34.  In  an  action  in  which  a  note  is 
set  up  as  a  coimterclaim,  which 
plaintiff  claims  was  given  by  him 
without  consideration,  notes  given 
by  defendant  after  the  counter^ 
claimed  note  became  due,  are  in- 
admissible on  the  point  as  to 
whether  it  was  made  with  or  with- 
out consideration.  Cohn  v.  Hus- 
son,  484. 

35.  The  fact  that  the  defendant  bor- 
rowed money  from  plaintiff^s 
testator,  for  which  he  gave  his 
noie,  does  not  indicate  that  he  ap- 

Elied  it  in  payment  of  the  note  he 
eld  against  the  testator,  and  that 
he  used  his  own  money  to  pay  a 
debt  due  to  him  and  not  from  him. 
Id. 

36.  Where  the  proof  establishing 
the  existence  of  a  valid  claim 
against  an  estate  is  clear  and  un- 
contradicted, the  exclusion  of  evi- 
dence thai,  in  a  conversation 
between  the  executor  and  the 
holder  of  the  claim  in  reference  to 
a  claim  of  the  estate  against  him, 
nothing  was  said  by  him  as  to  his 
claim,  is  not  error  justifying  a 
reversal.  Id. 

87.  The    defendant's   omission    to 
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mention  his  claim,  in  such  case, 
does  not  tend  to  show  a  satisfac- 
tion of  the  demand,  where  pay- 
ment is  neither  pleaded  nor  pre- 
tended ;  and  on  the  sole  issue  of 
valuable  consideration  or  none,  it 
has  scarcely  an  appreciable  effect 
as  against  direct  and  positive 
proof.  Id, 

38.  Account  books. —  An  account 
book  containing  an  account  of 
work  done,  not  only  for  the  de- 
fendant, but  for  other  parties,  and 
shown  to  be  correctly  kept,  and 
recognized  by  defendant  in  his 
settlements  with  other  persons  as 
accui-ate,  is  admissible  in  evidence. 
West  V.  Van  TuyU  501. 

39.  Accomplice. — The  provision  of 
section  399  of  the  Code  of  Crim- 
inal Procedure  is  complied  with, 
if  there  is  some  evidence  fairly 
tending  to  connect  the  defendant 
with  the  commission  of  the  crime, 
so  that  his  conviction  will  not  rest 
entirely  upon  the  evidence  of  the 
accomplice.  Whether  the  evi- 
dence is  sufficient  corroboration 
of  the  accomplice,  is  for  the  deter- 
mination of  the  jury.  People  v. 
Enerhardt,  506. 

40.  Other  forgeries. — ^Upon  the  trial 
of  an  indictment  for  forgery,  it  is 
competent  for  the  prosecution  to 
prove  the  uttering  by  defendant  of 
other  forged  checks  upon  other 
occasions,  not  for  the  purpose  of 
showing  other  crimes  than  that 
charged  in  the  indictment,  but  for 
the  purpose  of  showing  his  guilty 
knowledge  and  intent  in  uttering 
the  check  in  question.   Id. 

Note  on  "Corroborative 
Evidence,'*  512. 

41.  The  testimony  of  a  witness  that 
the  assignors  transferred  to  a  third 
person  a  list  of  accounts,  is  inad- 
missible, where  it  does  not  appear 
that  he  had  the  slightest  knowl- 
edge on  the  subject,  or  that  his 
opinion  even  was  based  upon  any 
other  fact  than  the  presence  of  the 
list  on  .the  books  of  the  vendee. 
Br  ay  ton  v.  Sherman,  627. 

42.  Account  books. — ^Parol  evidence 
of  the  contents  of,  or  the  absence 
of  entries  in,  account  books,  or  an 
examination    or    result    thereof 
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without  producing  them,  is  inad- 
missible. Id, 

43.  Objection.— A  general  objection 
to  evidence  is  good  provided  the 
evidence  is  incompetent  and  tlie 
objections  could  not  have  been 
obviated;  but  it  is  insufficient, 
where  the  form  of  the  question, 
on  a  more  specific  objection,  might 
have  been  so  changed  as  to  obviate 
the  objection.  Crawford  v.  Met. 
E.  Ry.  Co.f  565. 

44.  In  an  action  by  an  assignee  of  a 
deceased  lessee  to  compel  a  specific 
performance  of  a  covenant  to 
renew  a  lease,  testimony  by  the 
lessor  of  representations  made  by 
the  lessee  that  the  covenant  was 
only  personal  and  would  expire  on 
his  death,  is  inadmissible,  as  vary- 
ing the  terms  of  a  written  instru- 
ment, and  as  relating  to  a  personal 
transaction  with  a  deceased  per- 
son.   Kolaaky  v.  Michels,  581. 

45.  On  the  issue  whether  the  plaint- 
iff was  an  employee  or  partner  of 
defendant,  evidence  of  the  busi- 
ness arrangements  between  them, 
that  he  assisted  in  procuring  the 
contract,  and  that  the  contract 
proved  unprofitable,  is  competent. 
Ueali/  V.  Clark,  580. 

46.  /nde>7ini7y.— Where  the  plaintiff 
gave  its  bond  to  the  sheriff  for  the 
benefit  of  a  large  number  of  judg- 
ment creditors,  each  of  whom 
severally  gave  to  it  indemnity 
bonds,  there  was  no  error,  upon 
the  trial  of  an  action  upon  the  in- 
demnity bond  given  oy  defend- 
ants, who  were  a  portion  of  such 
creel  itors,  to  exclude  proof  of  the 
other  indemnity  agreements,  as 
their  existence  in  no  way  affected 
the  liability  of  the  defendants  un- 
der their  agreement.  Amer,  Sur. 
Co.  V.  Thurber,  593. 

47.  Parol. — Oral  evidence  of  the 
understanding  of  the  parties  at  the 
time  defendants  executed  their 
indemnity  agreement,  is  incom- 
petent.    Id. 

48.  Belease. — The  fact  that  the 
plaintiff  released  some  of  the  in- 
demnifying creditors  from  the 
whole  or  part  of  their  liability  on 
their  agreements,  does  not  furnish 


any  defense  to  the  defendants  in 
an  action  on  their  indemnity  bond. 
Id. 

49.  Parol — ^Where  a  building  con- 
tract specifies  that  the  work  shall 
be  done  agreeably  to  drawings  and 
specifications  made  and  signed  by 
the  said  parties  and  hereunto  an- 
nexed, and  there  were  no  specifi- 
cations signed  by  the  parties,  an- 
nexed to,  or  definitely  identified 
by,  the  contract,  oral  evidence  to 
show  what  specifications  were 
actually  agreed  upon  by  the  parties 
is  competent.  Haag  v.  Hille- 
meter,  596. 

See  Bills  and  Notes,  1,  2. 

Board  of  Claims,  1. 

Cbiminal  Law,  4. 

Principal  and  Aoknt,  3. 
Trial,  7. 
Wills,  1,  2. 

EXCEPTIONS. 

Appeal,  38,  42, 46,  51,  66,  67. 

Crihinal  Law,  12. 

EXCHANGE  NOTK 

Bills  and  Notes,  1. 

EXECUTORS    AND    ADMINIS- 
TRATOllS. 

Anrillary. — The  rights  and  powers 
of  ancillary  administrators  are,  for 
all  the  purposes  of  collecting  the 
assets  within  the  state,  the  same 
as  those  of  administrators  under 
general  letters  issued  in  this 
state.  Bingham  v.  Marine  NaU 
Bk.,  137. 

FINDINGS. 

Appeal,  16,  22,  24,  29, 334,  41,  43 
44,    45,57,68,69. 

FORGERY. 

Evidence,  14. 
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FRAUD. 

1.  (iuestion  qf  /act.— Where  the 
circumstances  admitted  in  evi- 
dence as  hearing  upon  the  ques- 
tion of  fraud  are  not  so  unequiv- 
ocal as  to  compel  an  inference  of 
fraud,  but  can  exist  consistently 
with  an  innocent  intent  and  an 
honest  purpose,  it  should  properly 
be  treated  as  a  question  of  fact. 
Jackson  v.  Badger,    SI. 

2.  The  fact  of  a  conveyance  of  land 
does  not  alone,  in  the  absence  of 
other  proof,  warrant  a  finding  of 
fraud  as  against  the  creditors  of 
the  grantor.    Id, 

3.  Sale. — ^Where  a  creditor  purchases 
the  stock  of  his  insolvent  debtor, 
in  good  faith,  for  an  amount  about 
equal  to  its  value,  and  pays  to 
him,  in  money,  the  difference 
between  the  indebtedness  and  the 
consideration,  such  sale  or  trans- 
fer is  not  void,  and  it  is  not  error 
for  the  judge  to  refuse  to  charge, 
on  the  trial  of  an  action  for  con- 
version of  the  goods  under  execu- 
tion against  the  vendor,  that,  **  if 
any  interest  in  the  property  was 
reserved  to  the  debtor  or  some 
benefit  secured  to  him,  with  the 
knowledge  of  the  creditor,  then 
the  conveyance  is  void;  "  nor  to 
refuse  to  charge  that,  **if,  as  a 
part  of  the  understanding  or 
agreement  on  which  the  bill  of 
sale  was  made,  a  sum  of  money 
was  given  to  the  debtor  by  the 
creditor  for  his  personal  use  and 
for  his  benefit,  then  the  convey- 
ance is  fraudulent  and  void." 
Spiegel  V,  hays,  428. 

See  Dbed,  2. 

GUARDIAN. 

Accounting. — An  application  for  the 
accounting  of  a  representative  of  a 
deceased  guardian  may  be  made 
immediately  upon  his  appoint- 
ment.    Matter  of  Wiley ,  548. 

INCUMBRANCES. 
Covenants,  1. 

INDEMNITY. 
Evidence  46,  47,  48. 


INDICTMENT. 
Criminal  Law,  1. 


INTERPLEADER. 

1.  Where  a  person  is,  without 
collusion,  subject  to  a  double 
demand  to  pay  an  acknowledged 
indebtedness,  he  is  entitled  to  an 
action  of  interpleader,  to  relieve 
him  from  the  risk  of  deciding  who 
is  entitled  to  the  money.  Crane 
V.  McDonaldj  841. 

2.  Beasonable  Doubt — To  justify 
him  in  bringing  such  action,  it  is 
not  necessarv  for  him  to  decide,  at 
his  peril,  either  close  questions  of 
fact  or  nice  points  of  law,  but  it 
is  sufficient,  if  there  is  a  reason- 
able doubt  as  to  the  rights  of  the 
conflicting  claimants.    Id, 

3.  The  plaintiff  in  such  an  action 
has  the  right  to  rely  upon  what  is 
claimed  to  be  true,  in  case  he  acts 
in  good  faith.    Id, 

4.  Privity. — Where  the  adverse  titles 
of  the  claimants  are  both  derived 
from  a  common  source,  it  is  a 
sufficient  privity  to  authorize  an 
interpleader.    Id, 


JUDGMENT. 

1.  Default. — Where  plain  ti AT s  attor- 
ney accepted  and  treated  one 
Adams  as  defendant's  attorney 
without  service  of  notice  of  appear- 
ance, and,  on  subsequently  receiv- 
ing a  notice  of  appearance  for 
defendant  from  a  firm,  returned 
such  notice  and  notified  them  that 
Adams  had  already  appeared, 
whereupon  they,  on  consent  of 
Adams,  had  themselves  substi- 
tuted in  place  of  Adams  as  defend- 
ant's attorney,  but  neglected  to 
make  any  further  demand  for  a 
copy  of  the  complaint,  plaintifTs 
attorney  had  a  right  to  treat  the 
defendant  as  in  default  at  the  ex- 
piration of  twenty  days,  and  enter 
judgment.  New  Haven  Web  Co, 
V.  Ferris,  387. 

2.  Discretionary, —  Whether  the 
judgment  should  be  vacated  and 
the  default  opened,  rested  in  the 
discretion  of  the  court  below,  and 
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the  court  of  appeals  has  no  jtiris- 
diction  to  review  the  exercise  of 
such  discretion.    ld> 

See  CbtminalLaw,  17* 

JURY. 
Evidence,  2,  4. 

LACHES. 
Abatement  and  Retiyal,  1. 

LEASE. 

1.  A  covenant  in  the  lease  constraed. 
Tunbridge  v.  Read,  39. 

2.  Covenant  for  renewal, — ^Where  a 
lease  contains  a  covenant  on  the 
part  of  the  lessor  giving  the  lessee 
^Uhe  privilege  and  option  of  a 
renewal  of  this  lease  at  the  expira- 
tion of  the  time  hereby  demised  *' 
upon  giving  the  lessor  '*  notice  to 
that  effect  previous  to  the  expira- 
tion of  the  lease/'  the  death  of 
the  lessee  does  not  render  the 
covenant  invalid  or  inoperative, 
and  his  successor  in  interest  is  en- 
titled to  a  removal  of  the  original 
lease  for  another  term.  Kolaeky 
T.  MichelSf  581. 

See  CoNTBACT,  7. 

LIMITATIONS. 

1.  Trustee. — ^Where  the  question 
whether  the  defendant's  testator 
held  certain  bonds  as  plaintiff^s 
trustee  was  submitted  to  the  jury 
for  their  determination,  and  the 
fact  was  so  established,  the  courts 
below  were  right  in  holding  that 
the  statute  of  limitations  did  not 
constitute  a  defense.  Price  v. 
IWoxcn,  143. 

2.  Where,  in  an  action  for  an  ac- 
counting for  moneys  entrusted  to 
defendant's  testator  for  invest- 
ment, the  only  evidence  presented 
was  a  letter  from  such  testator  to 
plaintiff,  which  acknowledged  the 
receipt  of  the  money  and  stated 
that  it  was  drawing  interest  and 
that  he  would  invest  it,  if  he  could 
find  opportunity,  unless  plaintiff 
should  desire  to  use  the  money, 
the  relation  of  the  plaintiff  to  the 
decedent  was  that  of  simple  con- 
tract creditor,  and  not  that  of  a 


beneficiary  under  a  trust;  -the 
amount  was  payable  at  once,  and 
the  statute  of  limitations  then  be- 
gan po  run ;  and  the  fact  that  it 
bore  interest  did  not  prevent  the 
statute  from  beginning  to  operate. 
Budd  V.  Walker,  212. 

3.  Demand, — Where  a  demand  is 
essential  to  the  starting  of  the 
statute  of  limitations  to  run,  such 
demand  of  one  partner,  while  the 
firm  is  in  existence,  is  equivalent 
to  a  demand  upon  all  the  mem- 
bers.   Northrup  v.  Smith,  532. 

MANDAMUS. 

Appeai.,  21. 

MASTER  AND  SERVANT. 

1.  Assuming  risks, — Where  the  mas- 
ter has  performed  his  duty  in  fur- 
nishing adequate  and  safe  appli- 
ances, and  such  as  are  usual  in 
the  particular  business  in  which 
the  servant  is  employed,  the  latter 
assumes  all  the  risks  of  the  work, 
and  of  his  own  and  his  fellow-ser- 
vants* negligence.  Hudson  v. 
Ocean  8.  Co.,  75. 

2.  The  master  is  not  responsible  to 
an  employee  for  the  carelessness 
of  competent  co«^mployees.  Ford 
V.  L.  8,  M.  A  S,  B.  B.  Co,,  460. 

MISTAKE. 
Monet  Patd,  etc.,  L 

MONEY  PAID. 

Mistake, — A  mortgagor,  who,  in 
order  to  settle  a  foreclosure  suit, 
reconveys  the  land  and  pays  an 
agreed  sum,  without  the  parties 
comparing  the  receipts  of  payment 
with  the  indorsements,  or  ascer- 
taining the  amounts  unpaid,  on 
such  compromise,  cannot  subse- 
quently recover  back  an  alleged 
payment  made,  but  not  indorsed 
by  mistake,  on  the  bond.  Boberta 
Y,  Ellwood,  410. 

MORTGAGR 

1.  Assumption, — A  grantee,  who  in 
a  deed  absolute  on  its  face,  but  in 
reality  only  a  mortgage,  assumes 
therein  to  pay  the  outstanding  in- 
cumbrances, does  not  become  lia- 
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We  to  pay  any  one  as  primary 
debtor  for  the  sums  due  the  mort- 
gagees. The  covenant  to  assume 
was  simply  an  agreement  to  make 
further  advances  upon  the  security 
of  the  land  for  the  payment  of  the 
mortgagor's  debts,  and  his  liability 
would  be  to  the  mortgagors  only 
and  entirely  personal  in  its  char- 
acter.    Cole  V.  Cole^  77. 

2.  Release. — A  deed  given  by  him 
to  one  of  the  mortgagors  operates 
as  a  release  of  his  covenant  to  as- 
sume, and  no  action  can  be  main- 
tained upon  it.    Id. 

8.  Subrogation, — Where  money  is 
raised  on  plaintiffs  mortgage  to 
pay  off  an  existing  mortgage  on 
the  premises,  on  which  a  loan  had 
been  made  to  discharge  a  mort- 
gage then  existing  and  prior  to  a 
luugment,  which  judgment  was  a 
lien  superior  to  the  second  men- 
tioned mortgage,  and  under  which 
the  real  estate  had  been  sold  be^ 
fore  the  execution  of  said  mort- 
gage, and  such  payments  were 
made  in  ignorance  of  such  judg- 
ments and  sale  thereunder,  the 
plaintiff  is  entitled  to  be  subro- 
gated to  the  lights  of  the  mort- 
gagee in  the  first  mortgage,  and  to 
a  judgment  cancelling  the  record 
of  its  discharge,  restoring  its  lien 
and  directing  its  foreclosure. 
Emigrant  Sav,  Bk,  v.  Cluie^  340. 

MOTION. 
Appbal,  63. 

MURDER. 
CBisfixAL.  Law,  10  13,  14,  15. 

NEGLIGENCE. 

1.  Contributory. — The  plaintiff,  in 
an  action  for  injuries  alleged  to 
have  been  caused  by  defendant's 
negligence,  is  bound  to  establish 
his  own  freedom  from  negligence 
contributing  to  the  accident  pro- 
ducing the  injury  of  which  he 
complains;  and  if  he  fails  to  do 
80,  he  is  properly  nonsuited. 
Powell  V.  N.  Y.  C.  &  H.  B.  B. 
B.  Co,  J  9. 

2.  Where,  in  such  an  action,  the 
plaintiffs  testimony  showed  that 
he  approached  the  railroad  cross- 


ing, driving  at  the  rate  of  about 
ten  miles  an  hour,  that  a  strong 
wind  was  blowing  and  it  was  snow- 
ing very  fast,  and  that  he  was  ac- 
quainted with  the  crossing  and 
knew  that  trains  were  frequently 
passing,  the  plaintiff  was  charge- 
able with  contributory  negligence. 
Id. 

3.  Bailroad  crossing. — One  who  ap- 
proaches a  railroad  crossing,  must 
before  crossing,  look  both  ways, 
when  looking  will  do  any  good, 
and  must  cross  only  when  he  per- 
ceives that  it  can  be  done  without 
danger  of  coming  in  collision  with 
a  train  then  within  sight  or  hear- 
ing. There  is  no  special  distance 
within  which  this  looking  must 
be  done,  but  each  case  must  ne- 
cessarily depend  largely  upon  its 
own  facts.  Thompson  v.  N.  T,  C. 
<fc  H.  B.  B.  Co.,  82. 

4.  A  failure  for  a  second  or  two  to 
look  a  third  time  up  the  track 
does  not  necessarily  make  a  driver 
of  a  team  at  a  crossing  guilty  of 
negligence  as  a  legal  proposition, 
and  render  it  proper  to  take  this 
question  from  the  jury.  Id. 

5.  Signals. — The  giving  of  the  sig- 
als  required  by  law  does  not,  un- 
der all  circumstances,  render  the 
company  free  from  negligence,  if 
it  runs  its  train  at  an  undue,  and 
what  may  be  found  to  be,  an  im- 
proper and  highly  dangerous  rate 
of  speed  through  a  village  or  city 
more  or  less  densely  populated. 
Id. 

6.  Becoveryput  on  different  ground, 
— Where,  in  an  action  to  recover 
for  delay  in  the  delivery  of  a  boiler, 
the  complaint  explicitly  alleged, 
and  the  answer  denied,  negli- 
gence, and  plaintifiTs  proofs  were 
almost  entirely  as  to  defendant's 
negligence,  and  defendant's  mo- 
tion for  a  nonsuit  was  on  the 
ground  that  no  cause  of  action 
was  proved,  the  plaintiff  was  in 
no  respect  surprised  or  misled  by, 
and  had  no  just  reason  to  com- 
plain of,  the  action  of  the  court 
in  submitting,  on  holding  that 
there  was  no  contract,  the  ques- 
tion of  negligence  to  the  jury. 
Watte  v.  N,  F.  C.  <ft  H.  B.  B.  R. 
Co.,  85. 
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7.  Facts  in  this  case  were  held  to 
furnish  sufficient  evidence  of  neg- 
ligence to  go  the  jury.  Id, 

8.  Railrofid  crossing, — The  omis- 
sion of  a  railroad  company  to  per- 
form its  duty  in  ringing  the  oeil 
or  blownig  the  whistle  of  an  engine 
approaching  a  crossing,  does  not 
iustify  a  traveller  on  the  highway 
in  not  exercising  care  by  looking 
and  listening  before  crossing  the 
railroad  track,  in  order  to  escape 
the  danger  of  moving  trains.  Cul- 
len  V.  X>.  dt  U,  C.  Co.,  255. 

9.  Contributory. — A  convict,  whose 
services  are  hired  by  the  defend- 
ant, and  who  is  injured  in  using 
a  machine  for  making  boots  and 
shoes,  is  guilty  of  contributory 
negligence,  in  attempting  to  a(i- 
just  the  mold  while  the  press  is  in 
motion,  and  in  putting  his  fingers 
on  the  top  instead  of  the  side,  of 
the  mold,  when  attempting  to  ad- 
just it.  Ilartwiff  v.  Bay  State 
Shoe,  etc,  Co.,  487. 

See  Appeai.,  37. 

Question  of  Fact,  4. 

Trial,  6. 

NEW  TRIAL. 

Appeal,  8. 

• 

NONSUIT. 
Appeal,  35. 

OBJECTIONS. 
Evidence,  1,  2,  43. 

OPTION. 
Contract,  10,  11. 

PARTIES. 

An  action  on  a  contract  made  by 
persons  as  administrators  and 
arising  out  of  dealings  with  money 
of  the  estate,  may  be  brought  in 
their  names  as  individuals.  But, 
by  seeking  to  enforce  the  contract 
with  the  addition  of  the  repre- 
sentative character,  they  lose  no 
right   and   impose   no   hardship 


upon,  as  they  impair  no  remedy 
of,  the  other  contracting  parties. 
Whether  the  description  of  the 
person  is  rejected  as  surplusage 
or  retained  can  in  no  manner  be 
important.  Bingham  v.  Marine 
If  at.  Bk,,  137. 

PARTNERSHIP. 

Proof. — A  copartnership  may  be 
established  as  well  by  circum- 
stances, declarations  and  conduct, 
as  by  direct  proof.  Bogers  v.  Mur- 
ray, 101. 

See  Assignment  fob  CREDiTOBSy 

1,  2. 

PAYMENT. 

What  constitutes. — ^An  assumption 
of  the  creditor's  debt  at  his  re- 
quest by  the  debtor,  is  the  pay- 
ment of  so  much  of  his  indebted- 
ness to  such  creditors.  Ruther" 
ford  V.  Schattman,  479. 

PLEADINGS. 

1.  Bov3  d^ense  alleged. — An  answer 
should  disclose  the  defense, 
whether  it  is  by  denial  or  new 
matter,  without  reference  to  any 
other  pleading,  and  be  complete 
in  itself  and  requiring  neither 
amplification  nor  patching  from 
fragments  of  tiie  complaint.  Bay- 
Hs  V.  Stimson,  70. 

2.  Amendment. — ^The  court,  at  spe- 
cial term,  has  power,  under  sec- 
tion 723  of  the  Code,  to  give 
plaintiff  leave  to  amend,  where 
such  amendment  does  not  bring 
into  the  complaint  a  new  cause  of 
action.  Davis  v.  N.  T.  L.  E.  <fc 
W.  R.  R.  Co.,  94. 

3.  Test. — That  a  recovery  had  upon 
the  original  complaint  would  be  a 
bar  to  any  recovery  under  the 
amended  complaint,  is  a  fair  test 
to  determine  whether  a  new  cause 
of  action  is  alleged  in  the  amended 
complaint.    Id. 

4.  Barred  cause  of  action. — The 
court  may,  at  special  term,  allow 
an  amendment  of  a  complaint  by 
introducing  therein  even  a  cause 
of  action  barred  by  the  statute  of 
limitations,  but  in  such  case  the 
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defendant  mtut  not  be  depriyed 
of  his  defense  of  the  statute.    Id. 

5.  Review. — Where  the  court  has 
power,  in  the  exercise  of  its  dis- 
cretion, to  allow  an  amendment, 
the  court  of  appeals  has  no  juris- 
diction to  review  such  discretion. 
Id. 

6.  Demurrer.  Joinder  cf  actions. — 
Several  creditors  of  a  common 
debtor,  who  have  been  defrauded 
by  similar,  though  not  the  same, 
representations,  cannot  unite  in  a 
common  action  to  recover  dam- 
ages for  the  deceit;  and  where  the 
objection  appears  upon  the  face  of 
the  complaint,  a  demurrer  on  this 
ground  is  well  taken.  Oray  y. 
Rothschild,  142. 

7.  Amendment. — An  amendment  of 
the  complaint,  which  withdraws 
a  portion  of  a  credit  therein  ad- 
mitted, does  not  introduce  a  new 
cause  of  action,  and  may  be 
granted  upon  the  trial  in  the  dis- 
cretion of  the  referee.  Price  v. 
JBroton,  148. 

8.  Slffect  of  reversal. — The  reversal 
of  a  judgment,  after  an  amend- 
ment to  the  complaint  was  allow- 
ed upon  the  trial,  does  not,  in  the 
absence  of  any  order  or  direction 
to  that  e£Fect,  reverse  the  order 
granting  the  amendment,  and  the 
new  trial  is  necessarily  to  be  had 
upon  the  amended  pleadings.   Id. 

0.  Anmoer.  Denial. — An  answer, 
which,  after  admitting  some  of 
the  allegations  in,  denies,  upon 
information  and  belief,  the  rest  of 
the  complaint,  is  sufficient  to  put 
plaintiff  to  the  proof  of  all  the 
allegations  of  the  complaint,  ex- 
cept those  admitted  by  the  answer. 
Moissen  v.  Kloetcr^  373. 

10.  Amendment. — When  a  plaintiff, 
in  an  action  on  a  special  contract, 
seeks  to  recover  upon  a  quantum 
meruit^  an  objection  will  be  sus- 
tained, unless  an  amendment  of 
the  complaint  in  this  respect  has 
been  permitted.  Hohbins  v.  Scott. 
423. 

11.  Burden  of  proof. — Where,  in  an 
action  to  recover  compensation 
for  services  and  expenses,  under 
a  contract,  defendant  admitted 
that  a  contract  had  been  made, 


but  denied  that  plaintiff  had  ren- 
dered services  under  it,  and  al- 
leged that  the  contract  in  suit  was 
made  with  another  party,  etc.,  the 

glaintiff  started  on  the  trial  with 
is  contract  admitted,  and  the 
burden  was  on  the  defendant  to 
prove,  in  order  to  avoid  the  bind- 
ing obligations  of  such  contract, 
the  matters  alleged  in  the  second 
portion  of  the  answer.  Teall  v. 
Com.  Light  Co.,  557. 

12.^ot6. — A  complaint  which  simply 
alleges  that  the  plaintiffs  are  the 
lawful  owners  and  holders  of  the 
note  sued  on,  and  sets  forth  a  copy 
thereof,  but  fails  to  allege  that  it 
was  executed  by  the  defendant,  or 
that  any  sum  whatever  is  due 
thereon  to  plaintiffs,  is  not  a  com- 
pliance with  section  534  of  the 
Code.     Cohn  v.  Busson,  240. 

13.  Allegation  qf  Jurisdiction." An. 
allegation  in  the  complaint  that 
letters  of  administration  were  dulv 
issued  and  granted  to  the  plaintifra 
by  the  surrogate  appointing  them 
administrators  of  all  the  goods,, 
chattels  and  credits  of  the  de- 
ceased, and  that  they  duly  quali- 
fied as  such,  and  entered  upon  thee 
duties  of  their  office,  will  be  held 
sufficient  as  against  an  extremely 
technical  objection  taken  for  the 
first  time  at  the  trial.    Id. 


POSSESSION. 

AOBNCT,  1. 

PRESUMPTION". 

Adtebse  Possbssion,  2,  8,  4. 

Appeal,  40. 

CONTBAGT,  6,  6. 
EVIDBKCE,  20. 

PRINCIPAL  AND  AGENT. 

1.  Question  of  fact. — Where  an  as- 
signment of  an  interest  in  a  claim 
in  suit  wasi  made  to  defendant  on 
the  promise  of  his  agent,  that 
defendant  would  pay  the  steno- 
grapher's fees,  and  where,  in  a 
conversation  with  one  of  the 
assignors,  the  defendftnt  claimed 

40 
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to  be  iniorant  of  such  agreement, 
but  did  not  deny  the  agent's  au- 
thority to  act  for  him,  the  defend- 
ant's failure  to  deny  or  disclaim 
any  such  authority,  taken  in  con- 
nection with  the  other  circum- 
stances in  the  case,  and  his  denial 
thereof,  raise  an  issue  of  fact  for 
the  trial  court  to  decide,  and  a 
finding  of  the  existence  of  such 
authority  is  sufficient  to  entitle 
the  plain  ti£F  to  recover.  Warbur- 
ton  V.  Camp^  146. 

2.  Authority,  —Where  the  only  au- 
thority an  agent  has,  is  to  com- 
Slete  a  purchase,  and  take  the 
eed  in  the  principal's  name,  this 
gives  him  no  power  to  add  any- 
thing to  the  consideration  named 
in  the  contract,  or  to  attach  any 
new  condition  to  the  delivery  of 
the  deed.    Deeriny  v.  Starr^  440. 

d.  EvicUmce. — ^The  nile  that  the  evi- 
dence of  a  witness,  whose  interest 
is  adverse  to  the  party  calling  him, 
may  be  credited  in  part  and  re- 
jected in  part,  has  no  application 
to  a  case,  where  an  alleged  agent 
is  the  only  witness  on  the  ques- 
tion of  his  agency,  and,  if  his  evi- 
dence that  he  had  no  authority  to 
bind  the  defendant  is  rejected, 
there  is  nothing  to  support  any 
finding  to  the  contrary.    Id. 

4.  Where  the  plaintiil  seeks  to  re- 
cover upon  an  agreement  made  by 
him  with  defendant  through  the 
latter's  alleged  agent, the  case  must 
fail  unless  there  is  affirmative 
proof  of  his  authority  to  act  for 
the  defendant.    Id. 

See  EviDENCB,  80. 

QUESTION  OF  FACT. 

1.  Where  the  evidence  as  to  the 
terms  of  an  alleged  oral  agreement 
is  conflicting,  the  refusal  of  the 
referee  to  find  as  requested  by  the 
defendant,  is  not  an  error  of  law, 
but  the  question  is  one  of  fact. 
IlcUlenbeck  v.  Kindred^  4. 

2.  Where  the  testimony  is  in  con- 
flict, and  the  result  of  the  jury  is 
satisfactory  to  the  trial  judge  and 
to  the  general  term,  a  review  of 
the  conclusion  of  the  jury  bv  the 
court  of  appeals  will  take  the  latter 


court  away  from  the  limitations 
which  the  constitution  and  laws 
have  flzed  for  its  jurisdiction.  N, 
J.  Steamboat  Co.  v.  Mayor^  32. 

3. — Where  the  evidence  in  respect 
to  the  terms  of  an  oral  contract, 
and  the  intent  of  the  parties,  is 
confficting,  it  is  the  province  of 
the  jury  do  decide  what  was  their 
agreement.  It  is  for  the  judge  to 
decide  whether  there  is  any  evi- 
dence ;  but  it  is  for  the  jury  to 
decide  as  to  its  sufficiency.  Pat- 
ten V.  Pancoast^  28. 

4. — ^The  defendant's  negligence  and 
plaintiffs  contributorynegligenoe, 
in  an  action  for  personal  injuries, 
are,  upon  conflicting  evidence, 
questions  for  the  jury.  Harr  v. 
N.  Y.  C.  &  H.  R.  H.  Co,  260. 

5.  Case. — ^Where  the  case  does  not 
show  that  It  contains  all  the  evi- 
dence, or  all  bearing  upon  the 
propositions  which  the  appellant 
requested  the  trial  courts  to  find, 
the  findings  of  fact  and  requests 
to  find  will  not  be  reviewed. 
Emigrani  Sav.  Bk.  v.  CUUt,  340. 

See  Fraud. 

PsmCIPAI.  AKD  Agest. 

QUESTION  OF  LAW. 

1.  Where,  in  an  action  to  recover 
rent  alleged  to  be  due  under  a 
lease,  the  evidence  as  to  the  state 
in  which  the  premises  were  left 
by  the  lessor  is  so  far  uncontra- 
dicted as  to  have  made  it  the  duty 
of  the  court  to  have  decided  as 
matter  of  law  that  the  lessor  liad 
not,  in  that  respect,  complied  with 
the  covenants  of  the  lease,  it  is 
error  to  submit  to  the  jury  the 
question  as  to  whether  there  had 
been  a  substantial  compliance  with 
such  covenants.  Tunbridge  y. 
Bead,  39. 

2.  SidnnisHon. — ^Where  several  ques- 
tions are  submitted  to  the  jury, 
upon  any  one  of  which  the  jury 
can  find  for  the  plaintiff,  and  one 
of  which  is  improperly  submitted, 
and  which  the  court  ought  to 
decide,  as  matter  of  law,  in  favor 
of  defendant,  a  genenii  verdict  in 
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favor  of  the  plaintiff  may  be  based 
upon  this  erroneous  finding  of  the 
jury.     Id, 

RAILROADS. 

1. — Where  a  railroad  is  built  by  law- 
ful authority,  a  party  who  is  jiot 
an  abutting  owner  upon  the  street 
tlirough  which  it  runs,  nor  has 
any  y)roperty  rights  therein,  has 
no  right  to  complain  of  its  exist- 
ence, or  of  any  damnge  caused 
thereby.  Ottenot  v.  N.  Y.  i.  & 
W.  /?.  R.  Co.,  469. 

2.  Embankment — Where  a  city  has 
the  right  and  power  to  construct 
an  embankment  in  the  street,  it 
can  authorize  the  company  to  con- 
struct it.  and  the  latter  will  have 
the  same  immunity  from  damages 
as  the  city  would  have  in  case  it 
had  built  the  same.    Id. 

8.  The  company,  having  the  au- 
thority of  the  statute  and  of  city 
ordinances  for  what  it  has  done, 
is  not  liable  to  the  plaintiff,  un- 
less it  lias  violated  some  right  of 
his,  inviolably  protected  by  the 
constitution.    Id. 

4.  Rule  of  damnfiTM.— In  case  the 
company  was  liable,  the  plaintiff 
was  not  entitled  to  recover  for  the 
permanent  diminution  in  the  value 
of  his  lots,  but  was  entitled  only 
to  recover  such  damages  as  he  sus- 
tained prior  to  the  commencement 
of  the  action.    Id, 

SsE  Neoliqekcb,  8,4,5,8, 

REAUGUMENT. 
Appeal,  1. 

REFEREES. 

1.  Power  qf  court. — Where  the  re- 
X>ort  of  a  referee  does  not  contain 
separate  findings  of  law  and  fact, 
and  the  findings  contained  therein 
are  so  commingled  with  what 
appears  to  be  the  opinion  of  the 
referee,  that  it  is  difficult  in  some 
respects  to  distinguisli  the  one 
from  the  other,  it  is  within  the 
power  of  the  supreme  court  to  set 
aside  the  report  and  the  interloc- 
utory judgment  entered  ex  parte 


thereon:  and  whether  it  will  set 
them  aside  is  a  matter  of  practice 
resting  in  its  discretion,  with  the 
exercise  of  which  the  court  of 
appeals  cannot  interfere.  Maicas 
V.  Leony,  153. 

2.  Correction  of  errors. — If  the  ref- 
eree commits  any  errors  of  law  or 
of  fact,  they  cannot  be  corrected 
by  a  motion  at  special  term  to  set 
aside  the  order  of  reference  and 
all  proceedings  thereunder,  bu^ 
the  orderly  method  prescribed  by 
law  for  correcting  them  is  by 
appeal  from  the  jui%ment  entered 
upon  his  report.    Ja. 

3.  Practice. — The  court  should, 
after  setting  aside  the  report  and 
interlocutory  judgment,  have  sent 
the  case  back  to  the  referee  that 
he  might  complete  the  trial  there- 
of so  far  as  he  could  go,  and  so 
far  as  the  parties  desired  him  to 

go,  so  that  both  parties  would 
ave  the  benefit  of  the  trial,  and 
the  expenditure  that  has  been  thus 
far  incurred.    Id. 

4.  Misconduct. — Where  the  referee 
has,  in  fact,  been  guilty  of  any 
misconduct,  or  if,  for  any  suffici- 
ent reason,  he  is  an  improper  per- 
son to  proceed  with  the  trial,  the 
court  has  jurisdiction  to  vacate 
the  order  of  reference,  and  to 
appoint  a  new  referee  to  proceed 
de  novo.  Id. 

5.  Povo^r  to  open  a  ease. — ^The  ref- 
eree has  the  same  power  as  the 
court  upon  the  trial  of  an  action 
to  open  the  case,  after  the  evi- 
dence is  closed  and  the  case  sub- 
mitted to  him.  Moiason  v.  Klos- 
ter,  373. 

6.  Cancellation  of  note. — After  a 
note  is  admitted  in  evidence  under 
a  counterclaim  setting  it  up,  its 
cancellation  and  tender  are  un-- 
necessary,  and  the  opening  of  the 
case  for  this  purpose  can  work  no 
harm  or  benefit  to  either  party. 
Id. 

See  Question  of  Fact,  1. 

RELEASE. 

Mortgage,  2. 
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RELIGIOUS  SOCIETIES. 

1.  Salary  qf  pastor, — The  provis- 
ions of  section  8  of  chap.  60  of  the 
liRws  of  1813f  prescribing  the 
method  of  fixing  tlie  salary  to  be 
paid  to  a  minister  of  a  corporation 
organized  under  the  said  act,  are 
exclusive,  and  imply  a  prohibition 
of  any  other  method.  Landers  v. 
H,  JE.  Church,  207. 

2. — The  salary  shall  be  ascertained 
by  a  majority  of  persons  entitled 
to  elect  trustees,  at  a  meeting  to 
he  called  for  that  purpose,  and 
ratified  by  the  trustees,  or  a 
majority  of  them,  by  an  instru- 
ment in  writing  under  their  com- 
mon seal,  and  paid  out  of  the 
revenues  of  the  church.    Id. 

8.  When,  at  a  meeting,  a  subscrip- 
tion paper  was  prepared  and 
signed  by  a  number  including  all, 
but  one,  of  the  trustees  with  the 
sum  each  was  willing  to  pay  to- 
wards the  pastor\s  salary,  but  no 
resolution  or  motion  was  passed, 
nor  any  vote,  formal  or  informal, 
was  called  for  or  taken,  there  was 
no  compliance  with  the  require- 
ments of  said  act.    Id, 

4.  Corporate  action. — The  proper 
way  to  ascertain  the  wishes  of  a 
majority  of  a  deliberative  assem- 
bly is  by  a  vote  of  some  kind. 
Where  the  exercise  of  corporate 
acts  is  vested  in  a  select  body,  an 
act  done  by  the  persons  compos- 
ing that  body,  in  a  meeting  of  all 
the  corporators  is  not  a  valid  cor- 
porate act.    Id. 

6.  Implied  promise — The  fact  that 
a  church,  oi^nized  under  chap. 
60  of  Laws  of  1813,  receives  the 
services  of  a  pastor,  raises  no  im- 
plication of  any  promise  to  pay, 
where  he  officiated  upon  the 
appointment  of  the  bishop,  and 
his  salary  was  fixed  by  the  quar- 
terly conference,  and  was  to  be 
raised  by  the  stewards.    Id. 

RENEWAL, 

LSASE,  2. 

SALE. 
Fbaud,  3. 


SAVINGS  BANKS. 

1.  Relation  with  depositor, — ^The 
relation  between  a  savings  bank 
and  a  depositor,  even  though  the 
deposit  Is  expressed  to  be  for  the 
benefit  of  a  third  person,  is  that 
of  the  debtor  and  creditor,  and  the 
same  relation  exists  between  the 
banks  and  the  executor  of  the 
depositor,  or  of  the  beneficiary. 
Fowler  v.  Bowery  8av,  Bank,  280. 

2.  Election  of  remedies, — If,  after  a 
demand  of  the  deposit,  the  bank, 
pays  the  money  to  a  wrongful 
claimant,  the  executor  of  the 
beneficiary  must  elect  whether  he 
will  sue  the  bank  or  the  claimant. 
If  he  sues  the  claimant  for  money 
received  to  his  use,  he  thereby 
adopts  and  ratifies  the  payment  to 
the  claimant,  at  least  if  he  prose- 
cutes the  action  to  judgment, 
and  cannot  afterwards,  even 
though  unsuccessful  in  collecting 
the  judgment,  maintain  an  action 
against  the  bank.    Id, 

See  Note  at  end  of  this  case. 

8. — In  case  the  money  had  been  left 
on  special  dei>osit  with  the  bank 
for  plaintiffs  testatrix,  the  plaint- 
iff could  have  exhausted  his  rem- 
edies against  the  claimant,  and, 
if  unsuccessful,  would  not,  it 
seems,  have  lost  his  remedy 
against  the  bank.    Id, 

4.  Appeal,— The  defense  that  the 
executor  of  the  beneficiary  has 
adopted  and  ratified  the  payment 
of  the  deposit  by  the  savings  bank 
to  the  claimant,  must  be  set  up 
in  tl^e  answer;  but,  where  all  the 
facts  relating  to  such  defense  are 
proved  without  objection  and 
found  by  the  trial  court,  and  are 
sufficient  to  constitute  the  de- 
fense, the  objection  that  the  an- 
swer is  defe  stive  is  unavailable  on 
appeal  to  the  court  of  appeals.    Id, 

SET-OFF. 

Squitable, — ^The  application  for  an 
order  applying  one  judgment  upon 
another  is  never  a  matter  of 
absolute  right,  but  an  appeal  to 
the  equitable  direction  of  the 
court.  Alexander  v.  Durkee^ 
185. 
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STABE  DECISIS. 

Where  the  facts  presented  upon  a 
second,  though  different  some- 
what in  details,  are  substantially 
the  same  as  on  the  first,  appeal, 
due  effect  can  be  given  to  the 
decision  of  the  former  appeal  only 
by  an  affirmance  of  the  judgment. 
Landers  t.  M.  E,  Churchy  267. 

STATUTE  OP  FRAUDS. 
Contract  8,  9. 

STIPULATION. 
Appeai.,  81. 

SUBROGATION. 

HOBTOAOX   8. 

TAXES. 

1.  Betiew. — In  proceedings  to  re- 
Tiew  an  assessment,  adjudications 
made  in  prior  years  are  binding 
and  conclusive  upon  the  parties 
thereto  as  to  the  present  value  of 
the  property,  unless  there  has  been 
some  subsequent  increase  or 
change  affecting  its  assessable 
value,  though  some  of  the  asses- 
sors have  entered  upon  new  terms 
of  office.    People  v.  Carter,  555. 

2.  Bar, — ^Where  one  pays  taxes  im- 
posed under  an  assessment  which 
Is  not  void,  but  simply  excessive 
and  unequal,  and  gives  notice  of 
his  proceedings  to  review  and  cor- 
rect the  same,  such  a  payment 
under  protest  cannot  be  set  up  as 
a  bar  to  the  further  prosecution 
of  the  proceedings.    Id, 

8.  Costs.—ln  proceedings  under 
chap.  209  of  Laws  of  1880,  to  re- 
view an  assessment,  where  it  ap- 
pears to  the  court  that  the  asses- 
sors have  acted  ^^  with  gross  neg- 
ligence," costs  may  be  awarded 
against  them.    Id. 

TAX  LEASE. 
Apyebsb  PossBssiosr,  L 

TITLE. 

CONTBACT,  1,  2. 


TRLAIi. 

1.  CKarge, — ^It  is  not  error  for  the 
court  to  refuse  to  charge  a  request, 
whose  terms  involve  questions  of 
fact  and  not  of  law.  New  J,  S. 
CCf  V.  May  or  f  28. 

2.  Jury, — An  action  based  in  form 
and  substance  upon  contract  ex- 
press or  implied,  to  recover  a  sum 
of  money  only,  and  no  other  relief 
is  sought,  must  be,  under  section 
908  of  the  Code,  tried  before  a 
Jury.    Glenn  v.  Lancaster,  83. 

8.  Dismissal  of  complaint.  When 
need  not  be  made, — ^When  the  de- 
fendant sets  up  a  counterclaim  on 
account  of  money  loaned  to  plaint- 
iff, and  demands  an  affirmative 
judgment  therefor,  and,  if  proved, 
willbe  entitled  to  it  in  the  action, 
the  complaint  should  not  be  dis- 
missed until  defendant  has  had 
an  opx>ortunity  to  introduce  his 
proofs  upon  this  branch,  and  he  is 
not  bound  to  move  for  a  dismissal 
of  the  complaint,  in  order  to  en- 
title him  to  such  a  disposition  of 
the  case  by  the  referee.  Moisson 
V.  Kloster,  373. 

4.  Juror, — It  is  for  the  trial  court 
to  determine  from  the  whole  ex- 
amination of  a  juror,  including 
his  appearance  and  demeanor,  as 
to  his  competency,  under  subd.  8, 
section  377  of  the  Criminal  Code; 
and  a  decision  sustaining  the 
challenge  is  not  error,  where,  up- 
on the  trial  of  an  indictment  for 
murder  in  the  first  degree,  a  juror, 
challenged  by  the  people  for  bias, 
testified  that  his  scruples  were 
such  as  to  render  him  extremely 
reluctant  to  find  the  defendant 
guilty  of  murder  in  the  first  degree, 
even  though  this  testimony  was 
somewhat  modified  by  further  ex- 
amination. People  V.  Carolin, 
390. 

6.  Negligence, — ^Where,  in  an  action 
for  negligence,  the  complaint  does 
not  specify  at  what  particular 
point  the  accident  occurred,  tlie 
plaintiff  is  entitled  to  go,  upon  all 
the  evidence,  to  the  jury,  and 
claim  a  verdict  in  his  favor 
whether  the  accident  occurred 
where  he  located  it,  or  where  the 
defendant's  witnesses  placed  it; 
and  a  charge  or  refusal  to  charge, 
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whose  effect  was  to  confine  the 
jury  to  the  finding  that  tt  occurred 
lust  as  claimed  by  the  defendant 
Is  erroneous.  Barkery,  Paulaon, 
444. 

6.  Question  for  the  Jury. — Where 
the  plaintiff,  in  his  complaint,  ad- 
mitted a  payment  of  $200,  and  on 
the  trial  testified  that  it  was  only 
$100,  and  was  allowed  to  amend 
accordingly,  and  the  defendant 
did  not  allege  payment  in  his 
answer  nor  prove  any  larger  sim:i 
on  the  trial,  there  was  nothing, 
in  regard  to  this  matter,  for  sub- 
mission to  the  jury,  Teall  v. 
Con.  Light  Co,,  557. 

7.  OJfer  o/ evidence. —A  referee  may 
in  his  discretion,  refuse  to  rule 
upon  an  offer  of  evidence,  and  has 
the  right,  at  least  when  the  op- 
posite party  requires  it,  to  hold 
that  the  witness  shall  be  produced 
and  questions  asked  tending  to 
establish  the  matter  embraced  in 
the  offer.  Lehigh  8*  d  2(fg.  Co., 
Y,  Colby,  588. 

TRUSTEE. 
Limitation,  1, 2. 

UNDERTAKING. 
Appeal,  28. 

UNDUE  INFLUENCE. 
Wills,  L 

VERDICT. 
Appeal,  6L 

WAIVER. 

1.  Even  though  the  complaint  would 
have  been  held  defective  if  de- 
murred to,  such  defect  is  cured  by 
an  answer,  admitting  the  execu- 
tion of  the  note,  and  omitting  to 
allege  payment;    and   the  com- 

glaint,  on  trial  and  appeal,  may 
e  deemed   amended.      Cohn  y. 
Eussmiy  249. 

See  Appeal,  12,  48. 

WILL. 

1.  Undite  influence. — A  chanee  in  a 
testator's  will,  even  thou^  un-, 


accounted  for,  presents  no  ground 
for  contest,  unless  brought  about 
by  fraud  or  deceit,  or  an  influence 
unfairly  exercised,  so  that  the 
words,  though  the  words  of  the 
testator,  represent  the  mind  of 
another  person.  Hoes  v.  Gleason, 
400. 

2.  Evidence. — The  declarations  of 
a  subscribing  witness  are  com- 
petent, it  seeins^  to  impeach  the 
execution  of  a  will ;  and  the  death 
of  the  witness  does  not  deprive 
the  party  of  the  benefit  of  such 
evidence.    Matter  qf  Hesdra,  488. 

3.  The  declarations  of  a  deceased 
subscribing  witness,  however, 
have  no  other  effect  than  to  impair 
the  force  of  his  signature  as  evi- 
dence of  the  performance  of  the 
conditions  stated  in  the  attest! ng^ 
clause,  and  leave  the  question  of 
fact  whether  the  will  was  prop- 
erly executed  to  be  determined  by^ 
the  trial  court  upon  all  the  evi- 
dence in  the  case.    Id. 

4.  Forgery. — Where,  in  proceedings 
to  probate  a  will,  evidence  is  given 
sufficient  to  sustain  a  finding  that, 
the  signatures  to  the  will  are  gen- 
uine, the  surrogate  is  not  reqidred 
to  refuse  probate  by  proof  of  dec^ 
larations  on  the  part  of  a  deceased 
subscribing  witness  to  the  effect 
that  he  fabricated  the  will.    Id. 

6.  Proof  of  circumstances  bearing^ 
upon  the  question  of  the  authen- 
ticity  of  the  will,  in  connection 
with  a  regular  attestation  clause 
duly  executed,  is,  if  sufficient  to> 
satisfy  the  court  of  its  genuine- 
ness, all  that  is  required  to  sustain, 
the  probate  of  a  will.    Id. 

6.  The  absence  of  any  motive  for 
its  fabrication  on  the  part  of  the 
subscribing  witness  who  subse- 
quently declared  that  he  had 
forsed  it,  is  a  strong  circumstance 
in  favor  of  the  genuineness  of  the 
will.    Id. 

7.  Declaraiione. — ^The  declarations- 
of  a  deceased  subscribing  witness, 
made  after  the  testator's  death, 
that  he  had  fabricated,  or  intended 
to  fabricate,  a  will  for  him,  may 
be  rebutted  by  proof  of  his  declaim 
ations,  made  during  the  testator's 
lifetime,  that  the  l&ter  had  made 
a  will.    Id. 
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WITNESSES. 

1.  Adverse  party.  The  defendant 
by  taking  the  testimony  of  plaint- 
iff before,  and  reading  it  on,  the 
trial)  does  not  thereby  make  the 
plaintiff  his  witness,  and  is  not 
bound  by  the  evidence.  Arms 
V.  Anns,  226. 

2,  B^reshing  memory. — Where  the 
fact  that  a  witness  for  the  prose- 
cution has  omitted  to  testify  to  a 
material  fact  on  his  direct  exam- 
ination must  be  ascribed,  either 
to  his  f  orgetf  ulness  or  a  disposition 
to  befriend  the  accused  by  its  sup- 
pression, the  district  attorney 
may,  with  the  avowed  purpose  of 
refreshing  his  recollection,ask  him 
if  he  had  not  previously  testified 
to  certain  other  facts  specified,  in 
case  he  has  given  no  evidence 
conflicting  with  this  statement, 
and  it  in  no  degree  tended  to  con- 
tradict his  testimony.  People  v. 
JKelly,  231. 


8.  For  the  purpose  of  discrediting 
the  testimony  of  a  witness,  it  may 
be  shown  by  his  cross-examina- 
tion, without  the  production  of  the 
record  of  his  conviction,  that  he 
has  been  convicted  of  a  crime,  or 
that  he  has  been  imprisoned  upon 
the  conviction  of  a  crime,  or  that 
he  had  committed  a  crime.  Spie- 
gel V.  Hays,  428. 


4.  Credibility. — ^A  party,  by  placing 
a  witness  on  the  stand  and  exam- 
ining him  as  to  material  matters, 
vouches  that  he  is  a  man  of  good 
character,  a  credible  witness  and 
worthy  of  belief.  Butherford  v. 
Sckattman,  479. 


See  Chabob,  1. 
Cbiminal  Law,  5. 

BVJLDSNC3B,  6. 
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